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COMMENTS OF THE GREEN POWER INSTITUTE ON THE ALJ'S RULING 
REQUESTING COMMENTS ON TARGETS AND COMPLIANCE 

Pursuant to the July 15, 2011, Administrative Law Judge's Ruling Requesting Comments on 
New Procurement Targets and Certain Compliance Requirements for the Renewables 
Portfolio Standard Program, in Proceeding R-l 1-05-005, the Order Instituting 
Rulemaking to Continue Implementation and Administration of California 
Renewables Portfolio Standard Program, the Green Power Institute, a program of the 
Pacific Institute for Studies in Development, Environment, and Security (GPI),provides 
these Comments on Targets and Compliance, which address the questions posed in the 
Ruling. 

This Ruling is focused on some of the most significant changes to the state's RPS program 
that are contained in SB 2 (lx), the 33-percent RPS legislation passed and was signed 
earlier this year. The Ruling poses 19 questions, which we address by question number 
without restating the questions, per instructions in the Ruling. We address selected 
questions from the Ruling. 

1. Yes. The current RPS program is designed to achieve a target(20 percent) in 2010, and 
maintain thereafter. The new RPS explicitly begins in 2011, and is designed to achieve a 
target (33 percent) in 2020 and maintain thereafter. It is logical to use Jan. 1, 2011, as the 
transition point to the new regime, since 1hat is clearly how the new legislation is written. 
However, it is already the end of August, and the new law has still not taken effect, and 
won't before mid-October at the earliest. In fact, it is even possible that the special session 
of the legislature that passed the new law could remain in session throughout 2012. Our 
advice is to proceed on the assumption that the new law will be enacted in time to allow 
the official transition point to remain 1/1/11 as planned, but be prepared to move it back a 
year if necessary. The good news is that the procurement target for 2011 is the same, 20 
percent, in both systems. Thus adjustments that may become necessary when the date of 
enactment finally becomes clear will be minimized. 

Regardless of what date is used as the transition point from the old program to the new 
program, the special provision in new § 399.15 (a) will not be a factor because, according 
to their March, 2011, RPS Compliance Reports, none of the three IOUs will have any 
residual procurement deficits from the original RPS program at the completion of 
compliance year 2010. The special provision deals with a possible carryover of deficits 
from the old RPS program to the new program. 

2. Multi-year blocks provide the basis for procurement, such fiat even though utilities **• 
intwdare required by statute to achieve specified targets of 25% of retail sales by 
December 31), 2_01_6and_3_3% of_retail_sales by_Decem_ber 3 h_2()2Q_they a_re_not rclieved 
of compliance obligations in the intervening years as such, utilities would benefit from a 
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linear escalating schedule to provide sound achieveable targets that demonstrate their 
achieving "demonstrable progress/' Targets provide clear distinction for compliance and 
non-compliance; penalties for non-compliance during intervening years should parallel 
non-compliance penalties during the years of compliance targets.**** expand a bit, and 
refer specifically to the schedule set out in the ruling. 

3.A. How the CP1JC calculates the 14% is not as pressing as ensuring the efficacy of the 
previous RPS, i.e., making sure that any earmarked energy for the 20% RPS not be 
double-counted under the new 33% RPS; to do away with any residual deficits and to allow 
previously allocated energy to be counted towards the 33% RPS wmld be to negate the 
20% RPS. -**- •••* but do address the fact that any way you look at the #s, which I sent 
you previously, SCE and PG&E are over, and SDG&E is under. It would be nice to see the 
#s in the text. 

3.B. Although the state's two largestIOUs have run large operating-year RPS-
procurement deficits for the past five straight years, no enforcement action has ever been 
pursued. The reason is that flexible-compliance rules, which became increasingly flexible 
over the course of the first decade of the RPS program, have allowed all of the utilities to 
achieve program-compliance targets for every year that the program has been in effect 
(2003 - 2010). In other words, once all of the scheduled flexible-compliance transfers as 
described in the March, 2011, RPS Compliance Reports, have been executed, including 
banking and earmarking transfers, there will be no residual compliance deficits to worry 
about. These transfers involve renewable energy that will be generated during the 2011, 
2012, and 2013 calendar years. 

3.C. Retail sellers do have to satisfy their obligations for the program that ran through 
2010, as they have proposed to do in their March, 2011,RPS Compliance Reports. 
Although probably not relevant, since there should not be any residual procurement 
deficits (see answer to 3 .B above), the last part of the phrase, "pursuant to this article," 
means that it should apply to the new RPS program, which begins in 2011, and thus is not 
relevant to the earlier program that is being replaced by SB 2 (lx). 

4. Deficits should never simply ^ge-away^e excused because the state enters a new 
compliance period; instead, the deficits should be addressed as they arise either via 
penalties or via earmarks and banking transfers if it is the pre-2011 programs Moreover 
foftbemero, deficits should not have an opportunity to eompoimd-m-aBy-way and 
therefore the penalty mechanism should be utilized not only during Compliance Periods 
**** the compliance periods are multi-year. For the second two, the final year of the 
compliance period has a statutori 1 y-specified level •*** but also during intervening years, 
sc **** rework and expand. 

5. Prior deficits should be met with penalties or earmarks; tie new RPS should not negate 
the 20% RPS and utilities' deferred compliance obligations under the previous RPS should 
not disappear. Furthermore, double-counting of renewable energy sheald-be-avekted-at-aH-
eosteras-ttWjVMWtdy-s^ not permitted. **** fill-out a bit 
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6. xx 

8. xx 

9. By statute, all retail sellers had an APT for 2010 of 20 percent. For any retail seller that 
failed to achieve twenty percent in 2010, even after all applicable flexible compliance 
mechanisms are applied, the deficit is calculated based on the 20percent target level, as 
specified by statute. The 14-percent clause only pertains to the transfer of residual deficits 
from the original RPS program, running through 2010, to the new RPS program, which 
begins in 2011. 

10. Yes. The new legislation creates a new program that begins in 2011. It does not in 
any way alter or negate the program that ran from 2003- 2010. 

12. There is no point in having a rule allowing certain amounts of deferrals in a system 
that does not allow deferrals. 

13. The Commission should eliminate or modify all rules regarding deferrals of deficits for 
the new RPS program's compliance program, as by statute deficits may not be deferred. 

One of the most basic principles underlying the RPS program is that RECs can be used 
only once for one purpose, and can never be double counted. RECs that are generated 
during the compliance period 2011 - 2013 that have been earmarked to count towards a 
compliance obligation for a pre-2011 compliance period are not available for counting 
during the compliance period 2011 - 2013. Thus, there is no need to worry about the issue 
of procurement categories for these RECs in the context of the new statute. These RECs 
are not applicable towards the new RPS program and its first, 2011 - 2013 compliance 
period. 

14. Yes. Retail sellers should fulfill all steps necessary to complete their obligations under 
the original RPS program, regardless of whether they achieved 14 percentrenewables in 
operating-year 2010. Their use of flexible compliance instruments allowed them to avoid 
fines and penalties that would have been imposed in the absence of theflexible-compliance 
tools over the course of the program Indeed, if the 14 percent provision is used to excuse 
the retail providers from fulfilling their obligations under theoriginal RPS program, that 
would, in effect, negate the entire program. We do not believe that that is the intent of the 
new law. 

If the RECs necessary for fulfilling pre-2011 compliance obligations were used for 
satisfying compliance obligations forthe 2011 - 2013 compliance period, that would 
represent double counting. The 14-percent rule pertains to unfulfilled obligations after 
flexible compliance. The way that the compliance system works for the pre2011 program 
is that in March of the year following a compliance year the retail sellers file a compliance 
report that includes a demonstration of how they will fulfill their compliance obligations 
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for the just-completed year. Three years later the CEC can perform its compliance 
verification function, after all necessary flexible-compliance transfers are completed. 

16. Our understanding of the compliance system that is envisioned for the new RPS 
program is that compliance is determined based on each retail seller'sprocurement 
performance during defined, multi-year block periods. Compliance is based on the 
aggregate performance during the block, not on the individual years within the block. For 
example, for the 2011 - 2013 compliance period, for which the procurement target is 20 
percent during each of the three years, the retail seller will determine its aggregate RPS 
procurement during the period, and divide it by its aggregate sales, to determine whether it 
achieved 20 percent over the course of the compliance period If the annual procurement 
targets for individual years within future procurement blocks are variable the calculation 
becomes slightly more complicated, but it is still standard math.1 There are no flexible 
compliance mechanisms available in the new system to allow transfers betwem 
compliance periods. In our opinion that is an improvement. In the old system compliance 
was so flexible that retail sellers were able to wrack up a series of spiraling operatingyear 
deficits and never face consequences. We hope that the new program will be sufficiently 
robust to achieve the intended programmatic results. 

We do not have a strong opinion about the correct penalty amount ($/kWh) to imposefor 
under-procurement. Penalties should be imposed for total under-procurement during a 
given compliance period. We do have a concern about the imposition of a cap on the 
penalty amount, particularly given the fact that the penalties will be imposed on a multi 
year, compliance-period basis. In the old program, if there had not been flexible 
compliance mechanisms available and penalties had been assessed on the basis of 
operating-year performance, nearly all of the time the cap would have kept the actual 
penalty amounts assessed far below $0.05/kWh, in some years as low as $0.01/kWh. 

17. The GPI's proposed compliance and penalty determination can be verified using the 
same basic approach as is currently used for thepre-2011 program, simply expanding the 
determination to a multi-year calculation. On the positive side, there would no longer be a 
need to wait three years beyond the completion of the compliance period in order to allow 
for carry backs associated with banking and earmarking. 

18. WREGIS Certificates (RECs) that are certified compliant in California will be used as 
the counting instruments for verifying compliance with RPS requirements. 

19. It is logical to use Jan. 1, 2011, as the transition point to the new regime, since that is 
clearly how the new legislation is written. However, it is already the end of August, and 
the new law has still not taken effect, and won't before mid-October at the earliest. In fact, 

1 Compliance-period target amount = sum over the years of the compliance period [sales * target] 
Compliance-period procurement = sum over the years of the compliance period [annual procurement] 
For compliance, the compliance period procurement must be greater than or equal to the compliance-period 
target amount. 
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it is even possible that the special session of the legislature that passed the new law could 
remain in session through 2012. Our advice is to proceed on the assumption that thenew 
law will be enacted in time to allow the official transition point to remain 1/1/11 as 
planned, but be prepared to move it back a year if necessary. The good news is that the 
procurement target for 2011 is the same, 20 percent, in both systems, meanng that 
adjusting the transition point will not be as difficult as it otherwise might be. 

Dated August 30, 2011 

Respectfully Submitted, 

Gregory Morris, Director 
The Green Power Institute 

a program of the Pacific Institute 
2039 Shattuck Ave., Suite 402 
Berkeley, CA 94704 
ph: (510)644-2700 
e-mail: gmorris@emf.net 
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VERIFICATION 

I, Gregory Morris, am Director of the Green Power Institute, and a Research Affiliate of the 

Pacific Institute for Studies in Development, Environment, and Security I am authorized 

to make this Verification on its behalf. I declare under penalty of perjury that the 

statements in the foregoing copy of Comments of the Green Power Institute on the ALJ's 

Ruling Requesting Comments on Targets and Compliance, filed in R.l 1-05-005, are true of 

my own knowledge, except as to matters which are therein stated on information or belief, 

and as to those matters I believe them to be true. 

Executed on August 30, 2011, at Berkeley, California. 

Gregory Morris 
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