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Rulemaking 11-05-005 
(May 5, 2.011)

NOTICE i ; ..................... -N

Pursuant to Rule 8.3 of the Commission’s Rules of Practice and Procedure, the

Independent Energy Producers Associat'd ) submits this Notice of Ex Parte

Communication.

On November 14. 2011 Steven Kelly, Policy Director for IEP, and Brian Cragg,

outside counsel for IEP, had several ex parte meetings. At approximately 1:30 p.m., Mr. Kelly

and Mr. Cragg had an ex parte meeting with Colette Kersten, advisor to Commissioner Sandoval.

The meeting was held at the California Public Utilities Commission, was initiated by Mr. Cragg

and lasted for approximately 30 minutes. The handouts attached to this Notice as Attachment A

(Statutory Construction and Unbundled RECs, Presentation by the Independent Energy

Producers Association), Attachment B (Appendix on Statutory Construction and Unbundled

RECs, Presentation by the Independent Energy Producers Association, Commentary on Slides

and Supporting I.egal Authorities) and Attachment C (Proposed Decision re RPS Product

Categories) were used in connection with the communication. In addition, Ms. Kersten

requested electronic copies of the attachments, which Mr. Cragg emailed to her that afternoon.

Mr. Cragg’s email to Ms. Kersten is included in Attachment D.
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At approximately 2:30 p.m., Mr. Kelly and Mr. Cragg had an ex parte meeting

with Rahmon 0. Motnoh, advisor to Commissioner Simon, The meeting was held at the

California Public Utilities Commission, was initiated by Mr. Cragg and lasted for approximately

30 minutes. Attachments A, B and C were used in connection with the communication. In

addition, Mr. Momoh requested electronic copies of the attachments, which Mr. Cragg emailed

to him that afternoon. Mr. Cragg’s email to Mr. Momoh is included in Attachment D.

At approximately 3:30 p.m., Mr. Kelly and Mr. Cragg had an ex parte meeting

with Sara Kamins, advisor to Commissioner Perron. The meeting was held at the California

Public Utilities Commission, was initiated by Mr. Cragg and lasted for approximately 3 minutes.

Attachments A and B were used in connection with the communication.

At approximately 3:40 p.m., Mr. Kelly and Mr. Cragg had an ex parte meeting

with Matthew Tisdale, advisor to Commissioner Florio. The meeting was held at the California

Public Utilities Commission, was initiated by Mr. Cragg and lasted for approximately 40

minutes. Attachments A, B and C were used in connection with the communication. In addition,

Mr. Tisdale requested electronic copies of the attachments, which Mr. Cragg emailed to him that

afternoon. Mr. Cragg’s email to Mr. Tisdale is included in Attachment D.

During the meetings, Mr. Kelly and Mr. Cragg discussed the Proposed Decision

on Portfolio Content Categories 1 1 l the f . xeatment of unbundled Renewable Energy

Credits (RECs). Mr. Kelly and Mr. Cragg discussed how both the words of the statute and

policy considerations compel the conclusion that unbundled RECs from Category 1 facilities

should be classified as Category 1 products.
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Respectfully submitted this 17th day of November, 2011 at San Francisco,

California.

.1,

.....ocao.

XOITI
.com

By /s/

Energy
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CATION

I am an attorney for the Independent Energy Producers Association in this matter.

1EP is absent from the City and County of San Francisco, where my office is located, and tinder

Rule 1.11(d) of the Commission’s Rules of Practice and Procedure, I am submitting this

verification on behalf of 1EP for that reason, I have read the attached “Notice of Ex Parte

Communication,” dated November 17, 2011. I am informed and believe, and on that ground

allege, that the matters stated in this document are true.

1 declare under penalty of perjury that the foregoing is true and correct.

Executed on this 17th day of November, 2.011, at San Francisco, California.

By A/ Suzy Hons 
Suzy Hong

MACBR1DE, SQUERI,
LAMPREY, f.LP

505 Sansome Street, Suite 900 
San Francisco, California 94111
Telephone:^ 15) 392-7900
Facsimile: (415) 398-4321
Email: shong@goodinmacbride.com

Attorneys for the Independent Energy 
Prodiicers Association

2970/0 i 0/X133740.V 1 
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Statutory Construction and 

Unbundled RECs
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Presentation by the Independent Energy Producers 

Association
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The Basic Rules of Statutory 

Construction
Look to the language of the statute itself.

• Give effect to the usual, ordinary import of 

the language.
• Give effect and significance to every word, 

phrase, sentence and part.
• Assume that the Legislature knew what it 

was saying and meant what it said.
• Harmonize the various parts of the statute 

and consider the statutory framework as a 

whole.
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The Relevant Statutory Language

New § 399.16(b)(e), enacted as part of SB2 

(IX), defines Category 3 products:

PQ
GO

' -

“Eligible renewable energy resource electricity 

products, or any fraction of the electricity 

generated, including unbundled renewable 

energy credits, that do not qualify under the 

criteria of paragraph (I) or (2).”
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- The Proposed Decision reads the phrase “that do 

not qualify under the criteria of paragraph (I) or 

(2)” to mean that all unbundled RECs fall within 

Category 3 (i.e., the phrase describes unbundled 

RECs).
~ IEP and others read this phrase to mean that the 

unbundled RECs that don’t qualify for Category I 
or 2 fall into Category 3 (i.e., the phrase 

prescribes the criteria for Category 3 products). 

Under this interpretation, there can be unbundled 

RECs in Categories I and 2.
• The rules of statutory construction favor lEP’s 

interpretation.
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The Ordinary Meaning of the 

Statutory Language
• In English grammar, “that” is a defining, or restrictive 

pronoun, and “which” is a nondefining, or nonrestrictive 

pronoun.
• The Elements of Style gives an example of this distinction:

The lawn mower that is broken is in the garage. (Tells which one)
The lawn mower, which is broken, is in the garage. (Adds a fact about 

the only mower in question)

• In the ordinary meaning of this phrase, the selection of 

“that” means that the phrase “that do not qualify under 

the criteria of paragraph (I) or (2)” is intended to be 

restrictive and to indicate which “eligible renewable 

energy resource electricity products,” including 

unbundled RECs, are Category 3 products, i.e., those 

“that do not qualify under the criteria of paragraph (I) 

or (2).”

Ho
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A Contrary Reading of this Phrase 

Leads to Illogical Results

Ho
I

PQ
GO

• If the phrase “that do not qualify under the criteria of paragraph (I) or (2)” 

is read to be non restrictive, then it describes “eligible renewable energy 

resource electricity products,” including unbundled RECs, as not qualifying 

under the criteria for Category I or 2,

® However, if “eligible renewable energy resource electricity products” don’t 

qualify under the criteria of paragraph (I) or (2), then why do the 

definitions of Categories I and 2 refer to “eligible renewable energy 

resource electricity products”? A nonrestrictive interpretation of the 

phrase in paragraph (3) nullifies the language of paragraphs (I) and (2).

• Thus, interpreting “that” as nonrestrictive results in an absurd 

interpretation, a result that conflicts with the rules of statutory 

construction.

• The rules of statutory construction tell us to assume that the Legislature 

knew what it was saying and meant what it said, Le., that it intentionally 

used the restrictive pronoun “that” instead of the nonrestrictive pronoun 

“which,” and that it understood the implications of this choice of words.

. -
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lEP’s Interpretation Is Consistent with 

the Statutory Framework As a Whole
• Consistent with the Definitions of

Categories I and 2
° Nothing in the definitions of Categories I and 2 

excludes unbundled RECs that meet the criteria 

for the category.

° As noted previously, interpreting the phrase “that 

do not qualify under the criteria of paragraph (I) 

or (2)” as restrictive is consistent with the 

definitions of Categories I and 2, whereas 

interpreting the phrase as non restrictive negates 

the statutory definitions of those categories.
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Consistency with the Statutory 

Framework (continued)

Ho
PQ
GO
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• Consistent with Cost Containment for RPS Goals
° SB 2 (IX) requires the Commission to set limitations on each 

utility’s expenditures for compliance with the RPS standard.
° lEP’s interpretation reduces the cost of RPS compliance:

RECs from facilities interconnected to a California Balancing 

Authority (CBA) will increase the supply of products within 

Category I»the only unlimited category. Greater supply will 
result in lower prices.

~ Utilities that enter into long-term contracts to purchase 

bundled Category 1 products will have the ability to sell RECs 

as Category 1 products if they have more eligible products 

than they need for RPS compliance.
° By contrast, the other interpretation would limit such sales to a 

lower-valued Category 3 product, and if other potential buyers 

have reached the limit for Category 3, the utility and its 

ratepayers would be stuck with the stranded cost of RECs the 

utility can neither use for compliance nor sell.

.
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Consistency with the Statutory 

Framework (continued)
« Consistent with the Values the Legislature Attributed 

to Each Category
° New § 399. i I (e)(3) states that out-of-state renewable 

resources having executed power purchase agreements 

with California utilities or awaiting interconnection 

approval from the CAISO will count as Category I 
products, and § 399.1 I (e)(2) requires in-state and out-of- 

state resources to be treated “without discrimination.” In 

light of the Legislature’s requirement of nondiscrimination 

and its categorization of various renewable energy 

products according to “their impacts on the operation of 

the grid in supplying electricity” (§399.16(a)), it wouldn’t 

make sense to discriminate against unbundled RECs from 

resources interconnected to a CBA by classifying them in 

Category 3 while treating RECs from out-of-state 

resources as Category I products.

Ho
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Consistency with the Statutory 

Framework (continued)
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• Consistent with the Legislature’s Actions
° The PD interprets § 399.16(b)(3) to have three elements:

1, “[eligible renewable energy resource electricity products .. .that 

do not qualify under the criteria of paragraph (I) or (2);”
2, “any fraction of the electricity generated” that does not qualify 

under the criteria of paragraph (I) or (2); and
3, “unbundled renewable energy credits”

.

° An earlier version of SB 2 (IX) was worded nearly identically to 

the PD’s interpretation. If the bill had remained unchanged, 

there would be little question that all unbundled RECs would be
Category 3. However, the Legislature amended 

the bill to move the reference to its current position, where it 

must be read as being subject to the restrictive phrase “that do 

not qualify under the criteria of paragraph (I) or (2).” Under 

the rules of statutory construction, this amendment cannot be 

ignored, since we are to assume that the Legislature knew what 

it was doing and understood the implications of this amendment.

categorized in
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tutes according to 
iem,”

23, 32, 65 Cal. Rptr. 2d 360, 365 (1997) citing 
DuBois v. Workers’ Comp, Appeals Bd., 5 Cal. 4th 382, 387-388, 20 Cal. Rptr. 2d 
523, 525-526 (1993) (internal citations and quotations omitted) (emphasis added).

Educational and Recreational Services, Inc. v 
Cal. App. / ' I, ,ptr. 594,59

ol Dist., 65
1).

-A

or

ECs.”
Mid

30th

At
as say

apparent
oral

City of Orange v. San Diego County Employees Ret, Ass ’n, 103 Cal. App. 4th 45, 
54, 126 Cal. Rptr. 2d 405, 412 (2002) (citing Torres v, Parkhouse Tire Sens, Inc,,, 
26 Cal. 4th 995, 1003, 111 Cal. Rptr. 2d 564, 568 (2001)) (internal citations and 
quotations omitted) (emphasis added). Also see Wilcox v. Birtwhislle, 21 Cal. 4th 
973, 977-978, 90 Cal. Rptr. 2d 260, 263 (1999).

; and
a

Phelps v. Stostad, 16 Cal. 4th 23, 32, 65 Cal. Rptr. 2d 360, 365 (1997) citing 
DuBois v. Workers ’ Comp, Appeals Bd., 5 Cal. 4th 382, 387-388, 20 Cal. Rptr. 2d 
523, 525-526 (1993) (internal citations and quotations omitted) (emphasis added). 
Also see Garcia v. McCuichen, 16 Cal. 4th 469, 476; 66 Cal. Rptr. 2d 319, 324
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(1997) (“We must presume that the I.egislature intended ‘every word, phrase and
provision . . . in a statute ... to have meaning and to perform a useful function.’” 
(Internal citation omitted.))

it

Educational and Recreational Services, Inc, v. Pasadena Unified School Dist., 65 
Cal. App. 3d 775, 782, 1 .ptr. 594, 598 (1977) (emphasis added).
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ider the 
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1) and
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“[TJhe various parts of a statutory enactment must be harmonized by considering the 
particular clause or section in the context of the statutory framework as a whole.”
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from an in-state resource interconnected to a CBA than it did to the unbundled RECs 
from certain out-of-state resources. In other words, the Legislature should not be 
presumed to have established a discriminatory treatment of unbundled RECs from 
Category 1 resources in contradiction of its requirement of nondiscrimination.

I
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This language is consistent with tt ; construction that the restriction “that do not 
qualify under the criteria of paragraph (1) or (2)” refers to “eligible renewable energy 
resource electricity products” but not to “unbundled renewable energy credits.”
However, this provision was amended on August 16, 2010 to read:

(3) Eligible renewable energy resource electricity products, or any fraction of the 
electricity generated, including unbundled renewable energy credits., that do not 
qualify under the criteria o/paragraph (1) or (2) , including unbundled renewable
Atir»/
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reference to unbundled RECs to a place in the paragraph where it is modified by “that do 
not qualify under the criteria of paragraph (1) or (2),” Moreover, the language
incorporated as enacted by the I.egislature and approved by the Governor,
is exactly the language in the August 16 amendment.

>le at

Aug. 16, 2010 amendments l, § 20, p. 39, available at
http://www.leginfo.ca.gov/pub/Q9-10/bill/sen/sb 0701
0750, I - ‘ ’ I 11 20100816 amended a v v j, If.

2970/0 f 0/X133743.v 1 
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BCragg

BCragg
Monday, November 14, 2011 4:55 PM 
'Kersten, Colette’
Copies of handouts from today's meeting
statutory construction and RECs (X133617).PPTX; Appendix for RECs powerpoint 
{X1336225.DOCX; final talking points on RP5 buckets (X133443-4}.DOCX

From:
Sent:
To:
Subject;
Attachments:

Colette,
Thank you for meeting with us to discuss the Proposed Decision on the portfolio content categories of SB 2X. As you 
requested, attached are electronic copies of the documents we used during the meeting. Please let Steven Kelly or me 
know if you have any further questions.
Regards,
Brian

Brian T. Cragg
direct line 415,765.8413
tel 415.392,7900 | fax 415.398.4321
505 Sansome Street, Suite 9001 San Francisco, CA 94111

vCairl | www.goodinmacbfide.com

Goodin,
MacBri.de,
Squeri, Day &
Lamprey, llp

Hits communication constitutes an electronic cmmrmiraenikjn within the meaning of the Electronic Communications Privacy A«, IS UPC 25 Hi. and its 
disclosure is strictly limited to the recipient intended by the sender of this meacafje. This communication may contain confidential amf privileged material
for the sole use of the intended recipient and receipt by anyone other than the intended recipient does not constitute a loss of the confidential or 
privileged nature of the cwnmnnicatlort. Any review or distribution by others is strictly prohibited If you are not (ho intended recipient please; contact >b«* 
somlor by rutum electronic iron! and delete all copies of this communication.
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BCragg

BCragg
Monday, November 14, 2011 4:56 PM 
'rmm@cpuc,ca.gov'
Copies of handouts from today's meeting
statutory construction and RECs (X133617).PPTX; Appendix for RECs powerpoint 
(X133622).DOCX; final talking points on RPS buckets (X133443-4).DOCX

From:
Sent:
To;
Subject:
Attachments:

Rahman,
Thank you for meeting with us to discuss the Proposed Decision on the portfolio content categories of SB 2X. As you 
requested, attached are electronic copies of the documents we used during the meeting. Please let Steven Kelly or me 
know if you have any further questions.
Regards,
Brian

Brian T. Gragg
direct line 415.765.8413
tel 415.392.7900 | fax 415.398.4321
505 Sansome Street, Suite 900 | San Francisco, CA 94111
tmragg@(|oodinrnacbride.eotYt
yCard | wv .n."

Goodin,
MacBridb,
Squem, Day &
Lamprey, llp

Tins communication constitutes as electronic communication within the moaning of Site Electronic Commimicitiiorts Privacy Act, 181ISC 2810, and its 
disclosure is strictly timitod to fin? recipient intended by the sender of this message, this communication may contain cwilickmSTif and jwivrfeijod matcnal 
for the sole w,e of the intended recipient ami receipt by anyone other than the intended recipient does not constitute a loss of the confidential in 
privifeged naiuie of (he corrmumiontjon. Any review or distribution by others is strictly prohibited. If yon are not the intended recipient please ryot,act the 
sender by return eiecftoitir; mail and delete all copies of this commtmicfitkm.
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BCragg

From:
Sent:

BCragg
Monday, November 14, 20114:58 PM 
'Tisdale, Matthew*
Copies of handouts from today's meeting
statutory construction and RECs (X133617).PPTX; Appendix for RECs powerpoint 
(X133622),DOCX; final talking points on RP5 buckets (X133443-4).DOCX

To:
Subject:
Attachments:

Matthew,
Thank you for meeting with us to discuss the Proposed Decision on the portfolio content categories of SB 2X, As you 
requested, attached are electronic copies of the documents we used during the meeting, The discussion was 
stimulating, as always. Please let Steven Kelly or me know if you have any further questions.
Regards,
Brian

Brian T. Cragg
direct line 415,785.8413
tel 415.392,7900 l fax 415.398.4321
505 Sansome Street, Suite 900 j San Francisco, CA 94111
bcraqq@aoodirimacbride.coin
v&ard I www.gooditimactjride.com

Goodin,
Ma.cBr.jde,
Squeri, Day &
Lamprey, llp

This communication constitutes an electronic communication within the meaning of (he Electronic Communications Privacy Act, !8 USC Pi to. and its 
disclosure is strictly limited to the recipient intended by the sender of this message. This communication may contain confidential and privileged material 
for the sole use of the intended recipient and receipt by anyone other than the intended recipient does not constitute a loss of the confidential or 
privileged nature of the communication. Any review or distribution by others is strictly prohibited. If you are not the intended recipient please contact the 
sender by return electronic mail and delete all copies of this communication.

1

SB GT&S 0738365

http://www.gooditi

