
I THE iS COMMISSION

OF'

Rulemaking 10-05-006 
(Filed May 6,

fine

NOTICE OF EX PARTE COM

INDEPENDENT E CERS
ASSOCIATION

ERL.

Brian T. Cragg 
Suzy Hong
505 Sansome Street, Suite 900

Striven K'p'llv

San Francisco, CA 94111
Telephone:
Facsimile:

-9499
-0182
epa.com

(415)392-7900
(415) 398-4321
bcragg@goodiniTiaebride.com
shong@goodininacbridc.com

Email:
Email:

Attorneys for the Independent Energy Producers 
Association

Date: April 12, 2012

SB GT&S 0590152

mailto:bcragg@goodiniTiaebride.com
mailto:shong@goodininacbridc.com


I TTTI1 ¥ Him ¥ £-< J-W £~X lf*/l¥'S1

Order Instituting Rulemaking to Integrate and Refine
Procurement Policies and Consider Long-Term 
Procurement Plans.

NOTICE < .......................... -!\

Pursuant to Rule 8.3 of the Commission’s Rules of Practice and Procedure, the

Independent Energy Producers Associat'd ) submits this Notice of Ex Parte

Communication.

On April 9, 2012 at approximately 10:40 arm.. Steven Kelly, Policy Director for

1EP, and Brian Cragg, outside counsel for IEP, met with Damon Franz, advisor to President

Peevey. The meeting was held at the California Public Utilities Commission, was initiated by

Mr. Cragg and lasted for approximately 30 minutes. IEP’s Comments and Reply Comments on

the Proposed Decis: . this proceeding, attached to this Notice as Attachment A, wore

used in connection with the communication.

In addition, on April t approximately 11:20 arm., Mr. Kelly and Mr.

Cragg met with Matthew' Tisdale, advisor to Commissioner Florio. The meeting was held at the

California Public Utilities Commission, was initiated by Mr. Cragg and lasted for approximately

15 minutes. No written materials were used in connection with the communication.

Finally, on April 9, t approximately 1:05 p.m., Mr. Kelly and Mr. Cragg

met with Michael Colvin and Sara Kamins, advisors to Commissioner Perron, and Charlotte

TerKeurst, Commissioner Perron’s Chief of Staff. The meeting was held at the California Public
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Utilities Commission, was initiated by Mr, Cragg and lasted for approximately 10 minutes.

lEP’s Comments and Reply Comments on the PD, attached to this Notice as Attachment A, wore

used in connection with the communication.

During the meetings, Mr. Kelly and Mr, Cragg discussed tf n Track I and

Track III of this proceeding (issued on Febru Mr. Kelly and Mr. Cragg stated that

1EP is not opposed to tl ; approach to utility-owned generation (UOG). However, IEP

stated that if the Commission instead chooses to allow head-to-head competition between UOG

and independent power producers’ (IPP) projects, then the Commission must reconsider

recommended comparison methodology in order to ensure transparency in the evaluation of

UOG versus ejects.

Respectfully submitted this 12th day of April, 2012 at San Francisco, California.

JERI,

505 Sansome Street, Suite 900 
San Francisco, California 94111 
Telephone:
Facsimile:
Email: bcragg@goodinrnacbride.com
Email: shong@goodirimacbride.com

(415)392-7900
(415)398-4321

By /s/_

ndent Energy
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I

IEP recommends that the PD should be revised to make the following changes:

• reflect that parties to the Track I settlement agreed only that the modeling results 

did not demonstrate whether or not there was a need for new capacity during the 

planning horizon.

• include an examination of the issues of need and contracting practices in a new 

phase of the existing proceeding.

• include a consideration of Calpine’s and SCE’s proposals and other proposals in 

a new phase of the existing proceeding.

• require procurement of additional resources to follow the framework for bid 

evaluation and resources selection that IEP proposed.

• remove unnecessary restrictions on procurement fix ;e-Through Cooled 

units and authorize utilities should to enter into contracts to procure the output of

ants to meet resource or grid reliability needs as long as and to the extent 

that the plants comply with the policies and rules of the State Water Resources 

Control Board.

• clarify that build.own-transfer or turnkey proposals and proposals to transfer

ownership to the utility at the conclusion of the contract term are utility-owned 

generation and are subject to the same limitations as nts initially

constructed by the utility.

• require identical levelization periods for UOG and power purchase agreements 

for evaluation purposes.

• allow yeets to be re-priced only before the issuance of the CPCN.

• require the utility to file an application, rather than an advice letter, seeking the 

Commission’s confirmation that its RFC) was a failed RFC),

• accept lEP’s model for making comparisons between UOG ar projects and 

make updates and revisions as needed, so that the comparison methodology is 

available if and when a UOG application comes before the Commission for 

review.
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• grant lEP’s Motion for Expedited Determination of Issue and state unequivocally 

that if renegotiation fails to resolve this issue within 60 days, the Commission 

will act to set aside allowances from the pool of allowances freely allocated to 

the utilities to compensate them for these costs and will develop a means to 

transfer the allowances to the affected generators who are unable to operate 

without such allowances. Alternatively, state that the utilities will be required to 

reserve some of the auction revenues they receive from selling allowances to 

compensate the affected generators.

2970/024/X138420.v 1
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I THE iS COMMISSION

OF'

Rulemaking 10-05-006 
(May 6, 2.010)

Order Instituting Rulemaking to Integrate and Refine 
Procurement Policies and Consider Long-Term 
Procurement Plans.

The Independent Energy Producers Association submits its comments on 

the Proposed Decis: Iministrative Law Judge Peter Allen on Track 1 and Track III

of this long-term procurement pla; iroceeding.

I. f " I, , ...

The PD recommends approval of the Track I settlement entered into by many of 

the parties to this proceeding. While the settlement is largely unobjectionable,1 t errs in (1) 

its description of the settlement’s specific conclusion on the need for additional resources and (2)

re to address some key issues that the settlement deferred and to 

ation of those issues.

its failure to d

set the framev

A.

. o
The Track I settlement, which the ccinctly describes as “a punt,”" addressed 

the issue of the need for additional resources over the 10-year planning horizon with language 

carefully crafted to attract the support of parties representing a variety of interests. The key 

language on system need is:

IEP did not join in the settlement, but did not oppose approval of the settlement.
2 PD, p. 5. '
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The resource planning analyses presented in this proceeding do not 
conclusively demonstrate whether or not there is need to add 
capacity for renewable integration purposes through the year 2020,
the period to be addressed during the current 1.TPP cycle. The
Settling Parties have differing views on the input assumptions used 
in, and conclusions to be drawn from the modeling. There is 
general agreement that further analysis is needed before any 
renewable integration resource need determination is made,3

On I.ocal Area need, the settlement recites that “SCE’s analysis of its [local area] need is

inconclusive,” and since neither Southern California Edison Company (SCE) nor Pacific Gas and 

Electric Company (PG&E) requested authority to procure new local resources, “The 

Commission does not need to authorize procurement authority relating to local capacity 

requirements for SCE’s and PG&E’s service areas at this time.”4

In the course of examining whether the settlement is reasonable in light of the 

whole record, th ates, “it would be reasonable to find that there is no need for additional 

generation by 2020 at this time, and accordingly it is reasonable to defer authorization to procure 

additional generation based on system and renewable integration need.”"’ A footnote similarly 

states that “it is also reasonable to defer procurement of generation for any estimated need after 

2020,”6 a conclusion that extends beyond both the terms of the settlement and the scope of this 

proceeding. The concluding passage of this section oft contains similar statements: 

“deferring procurement of new generation will not cause a problem,”7 and “the record clearly 

supports a conclusion that no new generation is needed by 2020.

These statements go well beyond the carefully worded provisions of the 

settlement. The settlement was explicitly agnostic about the need for additional generation, 

stating only that the analyses presented in the proceeding, using assumptions that not all parties 

supported, did not demonstrate whether or not there was a need for new capacity, and that further 

analysis was needed before any conclusion could be drawn about the need for new capacity. If 

the settlement had unequivocally concluded that no need existed through 2020, IEP, which

■vs 8

’’ Settlement Agreement, p. 5.
4 Settlement Agreement, p. 7.
5 PD, p. 9. ~
f> PD, p, 9, fn.9.
7 PD, p. 10.
s PD, pp. 10-11.
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neither supported nor opposed the settlement, would have been compelled to oppose approval of 

the settlement.

The PD should be revised to reflect the provisions of the settlement more 

accurately. The inclusion should reflect the ambiguous results of the resource analyses, 

and not leap to an affirmative finding that capacity is not needed for local reliability or 

renewab le s i ntegrat' ’poses.

B.

idles to resolve the question of 

, the settlement noted that the 

California Independent System Operator (CAISO) would complete its analysis of how local area 

needs driven by once-through cooling irements affect resource needs for renewables

integration by the end of the first quarter of 2012 and recommended that “the CAISO should 

present the results of its additional OTC and renewable integration studies . . , by no later than 

March 31,2012.” The settlement recommended that “the Commission should, in collaboration 

with f continue the work undertaken thus far in this proceeding to refine and

understand the future need for new renewable integration resources, either as an extension of the

current f.TPP cycle or as part of the next LTPP,” and follow a procedural schedule leading to a

“final assessment of need or a decision . . . no later than December 31,2012.

The PD does not directly address this portion of the settlement. It cautions that 

“Even if the parties agree on a particular schedule, the Commission, not the parties, controls the 

Commission’s processes.”10 It then proposes to close this proceeding without providing any 

guidance about how the ambiguity expressed in the settlement about the need for additional 

resources will be resolved.

whether or no

„9

The CAISO is already indicating that its studies will show the need for additional 

resources to maintain the reliability of the grid. By the end of this month, and possibly before 

the Commission acts on the PD, the CAISO is scheduled to release its study of resources needed 

for renewables integration and replacement for OTC retirements. The CAISO has already begun 

a stakeholder process on the need for flexible capacity to meet future system needs. If the

y Settlement, pp. 5-6. 
10 PD, p. 10.

- 3 -
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CAISO concludes that additional resources are needed (or that existing resources need to be 

retained) and the Commission agrees, the Commission will need to act quickly to avoid 

reliability problems in future years.

The PD should be modified to acknowledge and respond to the procedural 

recommendations of the settlement. The fact that the Commission controls the scope and 

schedule of its proceedings is uncontested. However, in approving the settlement, the 

Commission need not and should not ignore the recommendations incorporated in the settlement.

The settlement urges the Commission to take up the CAISO’s conclusions “either

as an extension of this LTPP cycle, or as part of the next I.TPP cycle.” 1EP recommends

examining the issues of need and contracting practices in a new phase of the existing proceeding 

(i.e., Track IV) to avoid the delay associated with noticing the order opening a new proceeding, 

the Commission’s vote approving the order, time for responses to the new order, noticing and 

holding a prehearing conference, and preparing and issuing a scoping ruling and memo.11 By the 

time the Commission will be ready to begin actually considering the substance of the CAISO’s 

studies in a new p 

avoid reliability p 

these issues in a r

lug, it may be too late to authorize the additional resources needed to 

is.1'’ Ultimately, it will be much faster and more efficient to address

'oeeeding,

’§ Proposed Intermediate Term Solicitations and SCE’s NewC.

should be directed to conduct competitive 

solicitations for 3- to 5-year power purchase agreements (PPAs) with existing resources that do 

not have contracts. The jects Calpine’s proposal, largely on the questionable grounds that 

Calpine did not have access to its competitors’ confidential commercial information13 and did 

not want to make its own confidential commercial information public.14

S iposed that the Commission should open a proceeding to consider a New 

Generation Auction Mechanism for new capacity needed to replace retirir its or for

(if

Public Utilities Code Section 1701.5 requires proceedings to be completed within 18 months but also allows for 
extensions of this deadline.

In recent years, it can take 7-10 years to plan, develop, and construct a new or repowered generation facility in 
California, especially near load centers in Southern California, e.g., Walnut Creek Energy Park, El Segundo 
repowering, Sentinel Energy Project.
13 PD, p. 13-14. "" '
14 PD, p. 14.

- 4 -
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renewables integration, Tii ;jects this proposal because the proposed scope is “too 

prescriptive. ,05

Until the Commission has received and evaluated the CAISO’s assessments of the 

need for additional resources to replace retiring OTC units and to facilitate the integration of 

variable renewable resources into the grid, it should not dismiss either Calpine’s proposal or the 

SCE proposal out of hand. If the CAISO determines that resources are needed in the 3-5 year 

time frame, Calpine’s or SCE’s proposal could provide a starting point for considering how best 

to procure the resources required to meet that need.

Instead of dismissing Calpine’s and SCE’s proposals, the Commission should 

modify the PD to include a consideration of these and other proposals in a new Track 

of the existing proceeding. In that way, the CAISO studies’ projections of need and the 

appropriate vc idered in an integrated fashion.

D.

1 need for resources as part of its study of the 

n, the Commission will immediately require a 

framework for selecting the resources to meet that need. Assuming that the Commission 

continues to follow its “competitive markets first” policy, the testimor presented in 

response to the Scoping Memo’s call for “refinements to bid evaluation in competitive 

solicitations” identifies some key structural changes that should apply to any solicitation.

If th

retirements c

work forIn

improved bid eva

filers

suit will be

bids that are not tailored to the specific utility needs, extensive negotiations to 

attempt to conform the proposed projects to meet the utility’s needs, delays in 

the procurement process, and wasted time for both bidders and bid 

evaluators.16

I:' PD, p. 26-27,
16 See I HP's Opening Brief, p. 8.

- 5 -
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The rates of 

/ enough in the»t
• 17SU f-T 4- ^,4

define and bid the projects that meet the utility’s needs, resulting in the best 

value at the lowest cost to ratepayers.18

• I

the

duet

or service should have a chance to compete in the solicitation, without regard 

to technology or vintage.

The PD should be modified to state that procurement of additional resources 

should follow the framework for bid evaluation and resources selection that 1EP proposed. 

TRACK III ISSUES

1

n>

hroiA.

. ;h the PD correctly rejects proposals to limit procurement m < - one-

year contracts, t 1 I proposes other restrictions on procurement <. ■ sources that are

unnecessary and will lead to needlessly higher costs for ratepayers. Instead of th 

complicated res

«

:es

C

17 See lEP’s Opening Brief, pp, 6-8.
IS See lEP’s Opening Brief pp. 8-13.
19 See I HP’s Opening Brief, pp. 13-16; D.05-12-022, pp. 22-23.
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Instead of following this simple and logical principle, the PD addresses OTC by 

imposing unnecessary and unreasonably restrictive conditions that will ultimately have the effect 

of increasing costs to ratepayers.

The PD begins by requiring the utilities to file contracts of less than five years’ 

duration with OTC resources as Tier 3 advice letters. Contracts of less than five years with other 

generation units that do not rely on OTC are not subject to this filing requirement, and tl 

offers no explanation for this discriminatory treatment. This new requirement will delay the 

approval of contracts with OTC facilities, create uncertainty, and, as a result, increase costs.

This new requirement has no justification and should be deleted from the Commission’s final 

decision.

leant additional requirements, depending on when theThe PD tl

contract w

yeement (1) helps facilitate compliance with the 

*es not prolong OTC operation. The reasons for imposing these 

; utilities’ required showing are not clear. Why should the 

Commission place additional requirements on contracts with facilities that operate in compliance 

with the SWRCB’s regulations? How does a utility demonstrate that a PPA “facilitates 

compliance” wi licies? How should a utility address the inherent conflict between the

two required showings: One the one hand, the contract will facilitate compliance by providing 

revenues to ; it that might allow investment in upgrades that limit or eliminate OTC.

On the other hand, since a plant can comply with the OTC policies by retiring, a contract that

ic in operation in the years leading up to compliance deadline could be 

operation.

allov

seen

s on the

fility 

y OTC

to i

needs. 1 he first ot the PI.J s conditions is that the utility may purchase f

only up to the plant’s npliance date. But the SWRCB allows a plant to continue to use

ources if impacts on aquatic life are reduced, either through technical solutions or

- 7 -
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reduced operation. If the SWRCB allows continued OTC operation, why should the 

Commission impose more onerous restrictions? Why should the Commission second-guess the 

agency that has the responsibility to ensure that California meets the federal law’s requirements? 

Why should the Commission substitute its judgment for SWRCB’s on matters that are within the 

SWRCB’s jurisdiction and expertise? These sorts of restrictions interfere with the procurement 

process and result in higher costs to ratepayers and delays in the procurement of needed 

resources.

The second condition 1 wses is that the contract protects ratepayers

against stranded costs. The payments under most independent energy producer (IPP) contracts 

follow a pay-for-performance approach. If there are some sort of guaranteed payments 

associated with a particular contract with an OTC facility, the Commission will review the 

contract, as it would for a facility that does not use OTC, and only approve the contracts that are 

reasonable. In short, th ills to explain why the risks of stranded costs, if any, are greater 

fo , ,nts than for plants that use other cooling technologies. Furthermore, the i 1 Is to 

explain how the utility is to achieve this standard.

The PD’s third condition is that the contract protects ratepayers against the risk of 

future unspecified cost increases resulting from increases in the cost of the generation unit’s 

compliance with the SWRCB’s OTC policy. Any attempt to increase the prices specified in the 

contract would usually be reviewed by the Commission for reasonableness. In this respect, 

contracts wt nits and with plants using other cooling technologies are subject to the

same requirements, and it is unclear why the nks additional requirements are needed for 

nts.

The PD’s fourth requirement is that the procurement of the OTC plant is 

consistent with a need authorization from the LTPP proceeding. Once again, this restriction 

already applies to the utilities’ procurement from both OTC and non-OTC plants, and it is 

unclear why the ds it necessary to reiterate this requirement for OTC procurement.

The PD’s final requirement is that the contract with the OTC facility is consistent 

with other procurement rules. Again, why is it necessary to make this existing, general 

requirement a specific condition f ntracts?

As a practical matter, there is no reason to assume that the Commission will 

authorize long-term contracts with units that are not in compliance with the SWRCB’s

- 8 -
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requirements, except possibly in extraordinary circumstances. The Commission should reject the 

PD’s additional conditions and instead defer to the jurisdiction and expertise of the SWRCB on 

the issue of the continued operation of OTC units. Instead, the Commission should focus on 

developing a procurement framework that meets the needs of the grid, implements the state’s 

policies at the lowest cost to ratepayers, and removes obstacles to the utilities’ procurement of 

least-cost/best-fit resources. ■ ints that can operate in compliance with the SW f I s 

requirements can increase the supply of capacity, energy, and critical reliability services, and 

they will be selected in competitive solicitations and dispatched when they are the least- 

cost/best-fit options. The Commission should reject the proposed additional restrictions

:s operating lawfully to the sameand clarify t 

extent and u

are

ts ot

B.

s /vpproacii to UOG1. i lie ru

Properly concerned about the need to ensure competitive opportunities, the PD

bars utility-owned generation (UOG) from competitive solicitations and sets a series of 

conditions that must be met before the Commission will consider a proposal for a UOG facility. 

The package of conditions the PD proposes could provide a workable and easily administered

approach to the problems that arise when the utility is both the primary buyer and a potential

supplier in the same market. The PD’s description of this approach, however, requires further 

elaboration to address several key questions.

First, the PD declares that UOG projects cannot compete in the competitive 

requests for offer (RFOs) undertaken by the utility. Any proposal that includes explicit paths for

utility ownership of the facility should be classified as UOG and barred from competitive RFOs.

The PD should be revised to clarify that build.own-transfer or turnkey proposals and proposals to

transfer ownership to the utility at the conclusion of the contract term are UOG and are subject to 

the same limitations as UOG plants initially constructed by the utility.

Second, the PD recognizes that it would be “potentially useful” to have identical 

levelization periods for UOG and PPAs for evaluation purposes, but it then shies away from 

making this a requirement. Instead, the PD merely states that “it would be reasonable” for a 

utility to include equal levelization periods when proposing UOG projects but only requires the

- 9 -
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utility to perform this analysis if requested by the assigned Administrative I.aw J ) or

Energy Division staff. Unfortunately, the approach may ultimately have the effect of 

decreasing the transparency of the evaluation of the UOG proposal. If the utility produces the 

levelization analysis only in response to requests of the ALJ or Energy Division staff, it becomes 

easy for the utility to invoke Section 583 and block public access to the analysis. On the other 

hand, if the levelization analysis is required to be part of the application for approval of the UOG 

facility, the analysis will be available to the public except to the extent that the utility can 

demonstrate that the material is market-sensitive or protected by other statutory provisions. The 

PD should be revised to require identical levelization periods for UOG an ; for evaluation 

purposes.

Third, tl equires the utility’s cost of project and bid development to be 

included in any comparison with PPAs or other resources. Excluding these costs from the UOG 

costs would skew the comparison with a PPA. IEP supports th i this respect.

Fourth, the PC) requires critical cost parameters (including initial capital costs, 

capital additions, fixed and variable O&M, heat rates) f oject to be fixed for the first 10

years. This requirement puts the UOG on the same footing as PPAs, which typically are paid at 

a fixed rate on a pay-for-performance basis, with no ability to recover increases in the cost 

elements (unless provided in tl PD then appears to make an exception to this

general rule for the “re-pricing” of a UOG’s capital costs, on the ground that generators may ask 

to re-price their PPAs. But any such “re-pricing” of I i > airs before the 1 I approved 

and becomes effective. Once the PPA takes effect, any alteration of its terms, including the price 

term, requires an amendment to the PPA and in many cases the Commission’s approval. A 

PPA’s effective date is analogous to the date the Commission issues a Certificate of Public 

Convenience and Necessity N) or similar approval. If the utility can seek recovery of 

increased capital costs after issuance of the CPCN, this exception immediately undermines the 

rule that these costs are to be fixed for ten years. Tl' hould be modified to allow UOG 

projects to be re-priced only before the issuance of the CPCN.

The PD also notes the differences between the automatic recovery of capital costs 

once these costs have been rate-based and the lack of assurance of cost recovery in PPAs. The 

PD then suggests that “utilities may wish to align the capital cost recovery terms of any proposed

- 10-
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UOG projects with those typically applicable to PPAs.”z0 But the PD fails to explain why any 

rational utility observing its fiduciary obligation to its shareholders would voluntarily give up the 

assured capital cost recovery under cost-of-service regulation for the far riskier cost recovery 

mode o utility will voluntarily give up the opportunity to place a UOG facility’s

capital costs in rate base. If the Commission thinks that result is desirable, it should be realistic 

and modify the PD to order the utilities to alter the cost recovery protocols for UOG.

Finally, the PD allows utilities to submit a CPCN application for UOG only after 

the utility has conducted a solicitation that “failed.” This is a worthwhile idea, but it has the 

obvious problem that the utility controls most of the factors that could lead to a “failed” RFO.

For example, the utility sets the requirements for an RFO, and certain provisions, he, excessive 

credit requirements, could easily discourage legitimate bidders. In addition, the PD proposes that 

the utility will file an advice letter seeking the Commission’s confirmation that a solicitation has 

failed, and the utility can thus make the initial proposal of the criteria for determining whether an 

RFO has failed. To make this policy more effective, the determination that an RFO has failed 

should be made more transparent and opened up to public scrutiny. The PD should be revised to 

require the utility to file an application, rather than an advice letter, seeking the Commission’s 

confirmation that its RFO was a failed RFO. An application allows for far greater public 

participation than an advice letter, and parties will have a greater opportunity to probe the 

rationale and supporting facts for the utility’s assertion that the RFO failed.

2.

The Order instituting this proceeding included as an issue to be considered in

Track III:

O

20 PD, p, 35.
OIR, p. 16. Also see. Scoping Memo, p. 44 and A dm in is fra live Law Judge's Ruling Revising System Track I 

Schedule, p. 4 (March 3, 201 1).

- 1 1 -
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The concerns identified in D.07-12-052 stemmed from D.04-12-048, in which

utilities were instructed to compar and bids from IPPs. In D.07-12-052, the Commission

allowed head-to-head competition between bids for PPAs f projects and bids for turnkey

contracts that would result in UOG. However, the Commission stated:

We have insuffic 
different qualitat 
straight Utility bi 
12-048 . . . will l: 
apples-to-apples 
retain the prohib: 
this time.

We encourage Interested parties to introduce well-developed 
proposals in the 2008 LTPPproceeding that address the issues 
raised in D.04-12-048 ... 22

In the 2008 I.TPP proceeding, issues related to “meaningful, apples-to-apples

comparisons” were deferred to the present proceeding. In this proceeding, .and only 1EP...-

responded to the Commission’s direction in D.07-12-052 and the Order and Scoping Memo for 

this proceeding. 1EP presented a detailed proposal on how fair comparisons between UOG and 

1PP bids could be performed. The knowledges the problems associated with evaluating 

UOG versus : I ojects, and recognizes that I ' „ tposed approach to dealing with this issue 

has “potential benefits.” However, th I t • - ten dismiss I s proposal on two grounds. First, 

tf haracterizes lEP’s proposal as a “wholesale revision of the current rules.” Apart from 

the observation that the current rules on comparing UOG ai s are in need of wholesale 

revision, as the Commission acknowledged, lEP’s proposed algorithm was in fact derived from 

existing policies and mechanisms like the Project Viability Calculator used in connection with 

the assessment of renewable generation proposals. Second, the includes that it is not clear 

that lEP’s proposal is ready for implementation “in its current formulation,” However, 1EP

acknowledged that its proposal required further refinement... in particular, the incorporation of

information that was not available w , I II efore it could be implemented. In short, the 1 1 ■ 

dismissal of lEP’s proposal was not based on substantive grounds.

The PD recognizes that “it is still necessary for the Commission to be able to 

fairly compare the costs of UOG £ ojects, even if they are not in a single RFO, as the

~ D.07-12-052, p. 207 (emphasis added).

- 12-
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Commission continues to have < 

to know that if there is a choice

one(s).” The PD thus makes the 

Commission needs a compariso

serves that the best, least-cost, best-fit resources are being selected, regardless of the identity of 

the facility’s owner or the financial structure supporting the facility, and lEP's proposal is the 

only option before the Commission in this proceeding. The Commission should not dismiss 

lEP’s proposal. Instead, the Commission should accept the model, making updates and revisions 

as needed, so that the comparison methodology is available if and when a UOG application 

comes before the Commission for reviews

.s

C.

On September 23, 2011, IEP filed a motion seeking a determination in this 

proceeding of the treatment of certain contracts that IPPs entered into before the enactment of 

AB 32. Bee as not yet law, some of these contracts do not include provisions that

allow the generators to recover the costs of greenhouse gas lissions allowances

required to continuing performing tinder the contact. On the other hand, the California Air 

Resources Board (GARB) allocated free allowances to the utilities to compensate for the costs 

the utilities would incur under the terms of their PPAs with emitting resources, who could 

pass on the costs of allowances needed for continued operation to the purchasing utility. The 

contracts that are the subject of lEP’s motion, however, have no ability to recover the costs of the 

allowances needed to operate. In respons - ■ 1 t motion, the 1 I • ■ rects utilities to renegotiate 

contracts to address the allocation smpliance costs. If amended agreements are not

submitted to the Commission for approval within 60 days, the issue will be addressed and 

resolved location proceeding.

The problem with the PD’s response to IEP’s motion is that IEP already raised 

this issue in the E Uocation proceeding. This issue was referred to th IP oceeding in 

the joint ruling in tf i allocation proceeding and this proceeding on August 4, 2011. 

Moreover, CAR.B has already urged renegotiation of the affected contracts. Despite these 

efforts, for at least some contracts, this issue remains unresolved.

- 13 -
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The PD’s referral of this issue back to th xcation proceeding is no

solution. The Commission cannot continue to defer of resolution of this issue. The auctions of 

owances auctions begin shortly, and parties need to know where they stand. Following 

up on the 1 I primary recommendation, the i I ould be revised to state unequivocally that if 

renegotiation fails to resolve this issue within 60 days, the Commission will act to set aside 

allowances from the pool of allowances freely allocated to the utilities to compensate them for 

these costs and will develop a means to transfer the allowances to the affected generators who 

are unable to operate without such allowances. Alternatively, the PD should be revised to state 

that the utilities will be required to reserve some of the auction revenues they receive from

mpensate the affected generators.selling allowance 

III.

Th jendent Energy Producers Association respectfully urges the 

Commission modify th« ■ make the following changes:

• reflect that parties to the Track I settlement agreed only that the modeling results did not 

demonstrate whether or not there was a need for new capacity during the planning

horizon.

• include an examination of the issues of need and contracting practices in a new phase of 

the existing proceeding.

• include a consideration of Calpine’s and SCE’s proposals and other proposals in a new 

phase of the existing proceeding.

• require procurement of additional resources to follow the framework for bid evaluation 

and resources selection th. proposed.

• remove unnecessary restrictions on procurement fix nits and authorize utilities

should to enter into contracts to procure the output of OTC plants to meet resource or 

grid reliability needs as long as and to the extent that the plants comply with the policies 

and rules of the State Water Resources Control Board.

• clarify that build-own-transfer or turnkey proposals and proposals to transfer ownership 

to the utility at the conclusion of the contract term are UOG and are subject to the same 

limitations as UOG plants initially constructed by the utility.

• require identical levelization periods for UOG £ Xs for evaluation purposes.

• allow yeets to be re-priced only before the issuance of the CPCN.

- 14-
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• require the utility to file an application, rather than an advice letter, seeking the 

Commission’s confirmation that its RFC) was a failed RFO.

• accept lEP’s model for making comparisons between UOG an< rejects and make 

updates and revisions as needed, so that the comparison methodology is available if and 

when a UOG application comes before the Commission for reviews

• grant Motion for Expedited Determination of Issue and state unequivocally that if 

renegotiation fails to resolve this issue within 60 days, the Commission will act to set 

aside allowances from the pool of allowances freely allocated to the utilities to 

compensate them for these costs and will develop a means to transfer the allowances to 

the affected generators who are unable to operate without such allowances. 

Alternatively, state that the utilities will be required to reserve some of the auction 

revenues they receive from selling allowances to compensate the affected generators.

With these modifications, 1EP urges the Commission to approve tl

Respectfully submitted this 12th day of March, 2.012 at San Francisco, California.

GOODIN, MACBRIDE, SQUERI,
LAMPREY, LI.P

Brian T. Cragg
505 Sansome Street, Suite 900 
San Francisco, California 94111

ic: (415)392-7900
Facsimile: (415) 398-4321 
Email: beragg@goodiriiTiacbride.com

By A/ Briar. igg
Brian T. Cragg

2970/024/X138318.v2
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I THE iS COMMISSION

OF'

Order Instituting Rulemaking to Integrate and Refine 
Procurement Policies and Consider Long-Term 
Procurement Plans.

The Independent Energy Producers Association (IEP) submits its reply comments 

on the Proposed Dec is i ministrative Law Judge Peter Allen on Track I and Track

OhC 1 rr.form rs m m 11 a* f nlrm /I T 13]P\ tAn fl <fY

I.

IEP and other parties noted that tl ipproved the Track I settlement but did 

not accept the settlement’s procedural recommendations.1 Although IEP did not join in the 

Track I settlement, it shares the settling parties’ recognition of the urgency of addressing the 

issues related to the need for additional resources (and the need to retain existing resources) early 

in 2012. The California Independent System Operator (CAISO) noted that the results of its 

studies of the impacts of once-through cooling (OTC), renewables integration, and local capacity 

requirements would be available within a month, and that the Commission should plan to issue 

its decision on those topics by the end of 2012. The more general assessment of the need for 

system resources can be deferred until 2013.

E.g., Comments of IEP (pp. 3-4), PG&E (pp, 4-5), CL EC A (p. 2), CAC (pp. 1-2), GenOn (pp. 5-6), EPUC (pp. 1
2), AES Southland (pp. 10-11), CAISO (pp. 3-6).
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Critically, if the examination of the need for additional resources concludes that 

new generating resources are needed by 2020, the long lead times for planning, contracting, 

siting, permitting, and constructing a new generation resource compel the Commission to act in 

2012 to avoid future potential shortages. Recent experience suggests that even under the best of 

circumstances, the time for developing a sizable new generation plant can range from five to 

s, and even longer for contentious or litigated projects. This lead time means 

l new resources must begin in 2013—next year—to ensure that the 

commercial operations in 2020.

or si

w

3 ,nA»*c

5-6
14-20 3 itssion

10-14 17-29
6 17-29
15-28 32-57
3-9 35-66

Systc rades6-12 41-71
ion Generating Plant24-32 59-91

The time required to obtain a power purchase agreement (PPA) and to get that 

PPA approved by the Commission is highly variable and unpredictable. Issuing an RFC), 

submitting and selecting bids, and negotiating a final contract can easily take 10 months or more 

from the time the utility receives the Commission’s authorization to procure additional resources. 

The Commission’s approval process can also be time-consuming, sometimes taking 20 months 

until the approval of the PPA is final and unappealable.

The PD sidesteps the part of the settlement that concerns timing, saying only that 

“the Commission, not the settling parties, determines the schedule and scope of any subsequent

proceeding.” While the draft order instituting the next I.TPP proceeding"’ appears to include

some of these issues within the preliminary scope of the proceeding, it again fails to provide a

' Some activities occur simultaneously. Therefore, sum of each activity’s duration does not necessarily equal the
cumulative duration.

Available at http://docs.cpuc.ca.gov/PUBLISHED/AGENDA DECISION/161394.htm.
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schedule that reflects the urgency of addressing and resolving certain issues, as described by the 

CA1SO, in 2012. In its comments, ^commended keeping these issues in a new Track IV of 

the existing LTPP proceeding to save time, but the specific proceeding is less important that 

ensuring that these issues are addressed expeditiously and decided before the end of the year.

The PD should be revised to provide a clear schedule and forum for the 

:o consider the CAlSO’s studies on OTC, renewables integration, and local capacity

osing the unnecessary and ultimately expensive

restrictions on the utilities’ ability to contract with units that us eerns to assume

that the only way for generating units to comply with the OTC requirements of the State Water 

Resources Control Boa T, I I is to retire and cease operations. In fact, the SV I! I - 

allows ' ts to continue to operate as long as they are in compliance with tl , ' i ' b’

requirements. As Southern California E<

from contracting with OTC facilities not

should be revised to rein

eclude lOUs 

4 Xh< l 1 ■

III. I.,

PG&E rejects the PD’s treatment of utility-owned generation (UOG) by noting 

that the Commission in Decision (D.) 07-12-052 addressed the potential for bias when utility

projects compete in Requests c :s (RFOs) conducted by the same utility. PG&E claims that 

the “checks and balances” adopted in that decision are sufficient to guard against and 

competitive favoritism in favor of UOG projects.3 PG&E fails to acknowledge, however, that 

the “checks and balances” of D.07-12-052 were adopted in the absence of an adequate

comparison methodology.

What the Commission actually said in D.07-12-052 is very different from

PG&E’s characterization:

er-

s

4 SCF.’s Comments, p, 5. 
PG&E’s Comments, p. 12.

3
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consistent with basic economic theory. The Commission is taking 
measured, cautious steps in the direction of this end.state ...6

We have insufficient experience at this time regarding how the 
different qualitative and quantitative attributes associated with 
straight Utility build bids a iependent power producer]
bids . . . will be reconciled in order to perform meaningful, apples- 
to-apples comparisons of utility build and 1PP bids, so we retain 
the prohibition on Utility build bids in competitive RFOs at this 
time.'

In this proceeding, IEP responded to the Commission’s request and submitted 

testimony that described in detail how to perform an apples-to-apples comparison of UOG and 

1PP bids. T1 circumvented lEP’s proposal, because it was not necessary to address 

comparison issues if UOG were not allowed to compete in RFOs, as the PD recommended. If 

the Commission responds to the comments of PG&E and others and allows UOG to compete 

with IPPs in the utility’s RFOs, however, lEP’s methodology, as refined by the Commission, will 

be needed immediately. The Commission should adopt the approach to UOG the PD 

recommends, but if it is persuaded by PG&E’s arguments, it should also adopt lEP’s comparison

ds appropriate.

'ION

metho<

IV.

On September 23, 2011, IEP filed a motion in this proceeding seeking a 

determination of the treatment of the costs of complying with greenhouse gas fissions

requirements for generators whose existing contracts did not provide a mechanism for the 

increased cost of operation associated with this compliance. Parties opposing lEP’s motion 

raised two basic arguments. First, they argued that contracts that were executed whe 

was being considered, but before it was enacted, should have factored the AB 32 risk into the 

contract prices. The answer to that argument is simple: until the specific wording of a bill is 

enacted by both houses of the Legislature and signed by the Governor, IPPs had no solid basis 

for quantifying and incorporating the future risk into their pricing proposals. If a party is 

expected to guess about the effects of proposed legislation and to factor in its estimate of the risk 

of every bill that passes through the Legislature, whether or not it is eventually enacted and

f> D.07-12-052, p, 201. (The Word arid pdf version of this decision posted on the Commission’s website have 
different pagination. All page references in these comments are to the pdf version.)
7 D.07-12-052, p. 207. "
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signed, then the negotiation of a PPA will become an endless project, with frequent revisions 

proposed to cover the potential increased cost of hundreds of possible risks that will never 

materialize.

The other argument is that IEP had not identified any contracts that required its 

recommended treatment, IEP’s ability to identify specific contracts is limited. Antitrust and 

competitive issues prevent IEP from acquiring specific information about its members’ contracts, 

and the Commission’s confidentiality practices limit IEP’s and the general public’s access to the 

contracts that come before the Commission for approval. PG&E, which has access to its 

procurement contracts, stated that its contracts did not fall into the categories that required the 

treatment IEP sought. However, PG&E’s argument was refuted when several companies with 

contracts that fit into jposed schedule came forward to support IEP’s request. The

Commission should adopt the PD’s recommendation with the modificatio and others 

proposed to ensure that this issue does not linger unresolved until the eve of the first auction of 

greenhouse gas allowances in mid-year.

V. CONCLUSION

! nectfully urges the Commission to modify tl I I ■ . 1 iroposed in its

comments on th id to adopt the PD, as modified.

Respectfully submitted this 19th day of March, 2.012 at San Francisco, California.

RI,

Brian T. Cragg
505 Sansome Street, Suite 900 
San Francisco, California 94111 

tc: (415) 392-7900 
Facsimile: (415) 398-4321 
Email: beragg@goodirunacbride.eoin

By A/ Brim:
Brian T. Cragg
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