BEFORETHEPUBLICUTILITIESCOMMISSION,
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Orderinstituting Rulemaking-to-ContinueTmmmmrm)- mmmmmRulemaking 11 '05 9057

Implementationand-Administrationofmmmmmmmmmm) i FiledMay5,2011

CaliforniaRenewablesPortfolioStandard-Program.Timm

N

MOTIONOFPLACERCOUNTY-AIRPOLLUTIONCONTROLDISTRICTTTO-REOPENTHERECORD
AND-MOTIONFOROFFICIALNOTICEOF FACT-REGARDING JANUARY2012 PG&ESMALL1
POWERPRODUCTIONSEMI ANNUALREPORT,

1

PursuanttoRulel3.14andRule13.9,theDistrictherebyrequeststhattheCommissions
reopentherecordinprdertotakepfficiainoticeofthecurrentunder3-MW-contractsinplace
within]OU-serviceterritories.]

MOTIONOFPLACERTCOUNTYAIRPOLLUTIONTCONTROLDISTRICTFORREHEARINGOFT
D.112-05-0357

PursuanttoRule1l6.1,theDistrictherebyrequestsarehearingpntheissueofwhether

ornotexistingcontractsenteredintothexurrentFiTprogramshouldbeincludedforthe
purposespfsatisfyingthenew750MW—rapimplementedundertheFinalDecisionissuedony
May31,2012.mTheDistrictcandemonstratethatsuchinclusionofexistingcontractsisnoty
consistentwiththejntentofiegislation,;andthepracticalimplicationpfsuch@an-interpretationy
wouldellowforpnepfthethreelOU’stohavevirtuallynonewrequirementforbaseioad
powerprocurementunderthenewFiTprogram.Thisymotionijstimely,andtheDistrict
respectfullyrequestsanexpeditiousresolutionpofthismatter.y

Basisforreopeningpftherecord,jnclusion pf PG&ESemi AnnualReportpspnpfficialrecord

withintheproceeding, pndre lhearing-pn-the-pecision-issuedﬂayﬁl,;|2012.-|
1
TheDistrict’sissuestemsfromtheparagraphwithinthedecisionfoundatthetopofy

page/7oftheFinalDecision.Withinthatparagraph,theCommissionstates'Wefindthatelh

capacitygireadyundercontractwithintheexisting FiTprogrammustbesubtractedfromeachy
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utilities'totalcapacitysllocation.”Tifthatinterpretationstands,then,ssaresult, PG&Ewill
haveeitherzero,prpossiblyupto B MWrofrapacitywithintheirbaseioadpowercategorytor
fulfilllunderthenewprogram.qThisisvastlylesscapacitythanwhattheCommissionersiwere
toldwouldbewvailableduringthisproceedingandwouldseverelylimitenypotentialforest
biomassdevelopmentiniNorthernCalifornia.

ThereisnothingwithinSection399.20, ormorespecificallywithinSection399.20(f) 7
thatstatesthatalreadyexistingrcontractsshouldbesubtractedfromthenew750-MW-capacity]
allocation.TThejegislationdescribesthateverykilowatthourofelectricitypurchased-willcounty
towardsimeetingtheiOU’ s RPSandresourcesmdequacyrequirementsunderfSection3807
(withinSubsectionsthand), butitdoesnotspecifythatpreviousexecutedcontractswillbe
includedwithinthesgllocation.TBasedontheevelofspecificitythatthelegislatureuundertooks
withinothersectionsofthisstatute,itisclearthattherewasnojpvertintentiontorcounty
existingrcontractswithinthemnewrcapacityslliocation.7And, @sematterofpublicpolicy, theyy
shouldmnotpeincluded.

TheCPUC-hasbroadauthoritytointerpretiegislation.] nSDG&Ev.SuperiorCourt’theCourty

statedthatthetCommissionthasfarreachingduties,functionsendpowers.iTheCaliforniaj
Constitution, ArticleXll-Sec.71 l6,1confer513roadwauthority,wandwthatq’chosewpowersqareT\otw
restrictedtothoseexpresslymentionedintheconstitution:7thejegislaturethasplenarypower,;
unlimited-bytheotherprovisionspoftheconstitution...toconferadditionalauthorityand;
jurisdictiomomtheWCommission.'ZﬂTheqcourtgoesqomtoqciteWSectionﬂOlqoﬁthewPublichtiIitiesw
Code,sndthenstatethat{'theCommission’spowersaremnotiimitedtothoseexpressly]
conferredonit:thejegislaturefurtherguthorizedtheCommissiontotdoallthings’,whether
specificallydesignated-withinthePubliciUtilitiesCode,whicharemnecessaryandrconvenienting

” 3ﬂBasedqomthiswauthority,witwisqclearwthatw

theexercisepfitsjurisdictionoverpublicutilities.
silencewithinastatuteisnotabasisforthe CPUCtorclaimanyparticulariegaloutcome;rather

thepolicyimplicationspfthe’Commission’stchoicesshouldbexarefullyconsidered.n

13Cal.4th-893,p. 015
2‘|IC|.‘|
*1d@p.B16
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Thepolicybasisforconcludingthatthecurrentcontractsshouldbejncludedwithinthenewr
program-jeadstoanmabsurdoutcome.7AfterreviewingthePacificGasand-ElectriclCogenerationsands
SmalliPowerProductionSemi %nnuahReportWissuedWJanuarypﬁZO12,1the1District-hasxaIculatedjthatw
thereqare7/3.7MW-pfbasejoadpowerpeingproducedbyxBd-MW-facilitieswithinthe PG&Eterritories.
(Ifyoudeterminethatco Lgeneratiomdoesnotjfaﬂwithimthei:)asevloadwpowemategory,jthemtherejsw
63.2MW-inproduction.)qTakingjntorconsiderationthetotalamountofcapacityrequiredpfPG&Eas,
218.8MW-anddividingthatnumberjntothirdsforeachrofthethreecategoriesresultsinabasejoady
requirementamountof72.9 MW .griftheexistingcontractsaresubtractedfromthiscapacity,there;
wouldbemnomnewrequirementtoprocuremnypasejoadpowerwithinPG&E-territory.{lfyoudomnot;
includeco Lgeneratiomasnabasewload—ﬁource,qthemthereispnly19.71Manvailab!eynderqthewprogram).ﬂ
Eitherofthesemmounts{zeropr8.7 MW )areunacceptable.jThejntentofthejegislationandthejntenty
of-eachand-everyCommissionerfatthehearingsinwhichthisjtem-wasdiscussedwasclear;basejoads
renewablepowerproductionwasgruciakinsatisfyingthejegislativesndpublicpolicymandateofy
399.20.qitysunfortunatethattheronsequencepftheCommission’sDecisiontojincludegexistingy
contractsywithinthesnewprogramwasmnotjncluded-withinmaterialsprovidedtothe-Commissioners.
Asitstandstnow,theDistrictinowmustrask-thetCommissiontoaddressthisproblem,andjttopesthatit;
candosoexpeditiously.y

Therearenanypotentialcurrentsmallbiomassfacilitiesthatareinvariousstagesof;
developmentthatarewaitingforthisprogramtobegin.(Pleaseseeattachment{‘A”).7Beforethe;
Districtdiscoveredthisproblemwithinthe PG&Eserviceterritory,theDistricthwasplanningronmakingas
motiontorequesttheCommissiondevelopthexontracttemplatefortheprogramandyunthesauctiony
simultaneouslysothatpotential-forestbiomassfacilitiescouldbeginoperationssoonerand-possibly;
takemndvantagepfsomefederattaxgcredits{TheProduceriTaxCredits—whichexpireattheendpf2013 H
andinvestmentiTax-Credits)thatcanprovidesignificantfinancialsupportforrenewablepowerprojectsy
bypfferingwvaluablejncentivesforequitypartnerstbyreducingtheriskiofinvestingjntonews
technologies.{Unfortunately, thisproblem-hassarisenandcannotpejgnored.fiTheDistrictisnotiooking
fordelay,butratherquick,wellthoughtoutyesolution.7

TheDistrictwouldcautiontheCommissionjntakingthepositionthatexistingcontract;
capacitiesshouldbespreadoutevenlythoughouttheproductcategoriesregardiesspfthecontract’sy
underlyingenergyproductiontype.7TheCommissionstaffshouldyreviewallx3MW-ontractsthatexist;
withinalithreedOU+territoriesandassessthowthosecontractswouldaffecttotalcapacitymallocationsing

ordertodeterminetheconsequencesforeachproductcategory.TAllowingforcontractsthatarewithing
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oneproductcategorytoijmpactthercapacityrofanotherproductcategoryjiscontrarytowhatonewould;
expectandmaymnegativelyimpactsomepthercategoriesandthosepowerproducers.qm
Ultimately,theDistrictbelievesthatthebestresolutionjstoexcludeexistingrontractsfromithe
capacityrequirementstequiredunderi399.20(f). TAsexistingcontractsexpire,thoseproducersmaythen
participateinthenewprogram.70fcourse,theCommissionshouldralsoldoanganalysisoftheexpiration;
datespfexistingrontractssothatthey-haveafullunderstandingoftheeffectthoseproducerswill-have;
onthemarketdemand-withintheprogramaswell.jThatworkshouldbedoneregardlesspfthejssuer
regardingexistingcontractjnclusion,pecause-whenthoseexistingcontractsexpire,they-willhavea;
significantabilitytounderbidanynewemergingtechnologies. jAssuch,thexCommissionmay-wantto
takepofficialnoticepfailthreepfthesemi lannuahre|:)0r’t51ﬁledwbyW'chewlOUswimlanuary101“12012.1
CONCLUSIONq
PLACERTCOUNTY-AIRPOLLUTION-CONTROLDISTRICTrespectfullyrequeststher
Commissiongrantthemotionsforreopeningtheadministrativerecordinprdertotakeofficialy
noticepftheSmalllPowerProductionSemi 17AnnuahReportswfilediayqalhthreewlOUswdatedﬂJanuarw
2012pursuanttoRule113.14wnd13.9.7TheDistrictalsorespectfullyrequeststhelCommissiony
grantthemotionsforrehearinginprdertoresolvetheproblemwithintheFinal-Decisiony

submittedoniMayB1,12012,asstatedwithinthismotionpursuanttoRule16.1.7

DATED:1june21,20127 7 7 Respectfullysubmitted,
1 1 1 1 1 1 /s/ LhristianaDarlington7
CHRISTIANADARLINGTON-
7 7 7 7 7 7 GeneraliCounsely
.
.
.
.
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VERIFICATION

| am an officer of the non-profit organization herein, and am authorized to make this
verification on its behalf. The statements in the foregoing document are true of my own
knowledge, except as to matters which are therein stated on information or belief, and, as to
those matters, | believe them to be true.

| declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct. '

CHRISTIA DAFﬂUNGTON (
General Counse

SB GT&S 0404186



