From: Yip-Kikugawa, Amy C.
Sent:  3/28/2013 9:58:56 PM

Halligan, Julie (julie.halligan@cpuc.ca.gov); Bone, Traci (traci.bone@cpuc.ca.gov);
StephanieC@greenlining.org (StephanieC@greenlining.org);
DNg@semprautilities.com (DNg@semprautilities.com); kdaly@stinson.com
(kdaly@stinson.com); Cagen, Robert (robert.cagen@cpuc.ca.gov);
Catherine.Mazzeo@swgas.com (Catherine.Mazzeo@swgas.com); Cherry, Brian K
(/O=PG&E/OU=CORPORATE/CN=RECIPIENTS/CN=BKC7); Johns, Christopher
(/O=PG&E/OU=CORPORATE/CN=RECIPIENTS/CN=CPJ2); Jordan, Lise (Law)
To: (/O=PG&E/OU=Corporate/cn=Recipients/cn=LHIJ2); tlong@turn.org
(tlong@turn.org); Seager, Jonathan
(/O=PG&E/OU=Corporate/cn=Recipients/cn=J 7Se); RegRelCPUCCases
(/O=PG&E/OU=Corporate/cn=Recipients/cn=RegRelCPUCCases);
cassandra.sweet@dowjones.com (cassandra.sweet@dowjones.com);
jmalkin@orrick.com (jmalkin@orrick.com); beragg@goodinmacbride.com
(beragg@goodinmacbride.com); martinhomec@gmail.com
(martinhomec@gmail.com); bmcc@mccarthylaw.com (bmcc@mccarthylaw.com);
jheckler@levincap.com (jheckler@levincap.com); enriqueg@greenlining.org
(enriqueg@greenlining.org); theresa.mueller@sfgov.org
(theresa.mueller@sfgov.org); smeyers@meyersnave.com
(smeyers@meyersnave.com); ESelmon@Jemzar.com (ESelmon@Jemzar.com);
mdjoseph@adamsbroadwell.com (mdjoseph@adamsbroadwell.com);
mchediak@bloomberg.net (mchediak@bloomberg.net); austin.yang@sfgov.org
(austin.yang@sfgov.org); ted@PointState.com (ted@PointState.com);
rkoss@adamsbroadwell.com (rkoss@adamsbroadwell.com);
douglas.porter@sce.com (douglas.porter@sce.com); kfabry@sanbruno.ca.gov
(kfabry@sanbruno.ca.gov); andrewgay@arcassetltd.com
(andrewgay@arcassetltd.com); JLSalazar@SempraUtilities.com
(JLSalazar@SempraUtilities.com); lauren.duke@db.com (lauren.duke@db.com);
scott.senchak@decade-llc.com (scott.senchak@decade-lic.com);
RPrince@SempraUtilities.com (RPrince@SempraUtilities.com);
gcaldwell@sanbruno.ca.gov (gcaldwell@sanbruno.ca.gov);
naaz.khumawala@baml.com (naaz khumawala@baml.com); nsuetake@turn.org
(nsuetake@turn.org); francis.menulty@sce.com (francis.menulty@sce.com);
cjackson@ci.sanbruno.ca.us (cjackson@ci.sanbruno.ca.us);
dvanhoogstraten@stinson.com (dvanhoogstraten(@stinson.com); jdangelo@catapult-
llc.com (jdangelo@catapult-lic.com); mfranco@semprautilities.com
(mfranco@semprautilities.com); kfallon@sirfunds.com (kfallon@sirfunds.com);
mgoldenberg@luminusmgmt.com (mgoldenberg@luminusmgmt.com);
randall@nexusamllc.com (randall@nexusamllc.com);
SHruby@SempraUtilities.com (SHruby(@SempraUtilities.com);
bnaeve@levincap.com (bnaeve@levincap.com); mfallon@taloncap.com
(mfallon@taloncap.com); angelica.morales@sce.com (angelica.morales@sce.com);
NStein@LevinCap.com (NStein@LevinCap.com); anjani.vedula@db.com
(anjani.vedula@db.com); thnxvm@gmail.com (thnxvm@gmail.com);
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sunny. kwak@macquarie.com (sunny.kwak@macquarie.com);

John. A. Apgar@Citi.com (John.A.Apgar@Citi.com); Cooke, Michelle
(michelle.cooke@cpuc.ca.gov); Smith, Bruce T
(/O=PG&E/OU=Corporate/cn=Recipients/cn=BTS1); Bruno, Kenneth
(kenneth.bruno@cpuc.ca.gov); Donnelly, Katherine E
(/O=PG&E/OU=Corporate/cn=Recipients/cn=KED®6); Peck, David B.
(david.peck@cpuc.ca.gov); nes@a-klaw.com (nes@a-klaw.com); filings@a-
klaw.com (filings@a-klaw.com); cem@newsdata.com (cem@newsdata.com);
Roberts, Thomas (thomas.roberts@cpuc.ca.gov); Paull, Karen P.
(karen.paull@cpuc.ca.gov); abb@eslawfirm.com (abb@eslawfirm.com); Prosper,
Terrie D. (terrie.prosper@cpuc.ca.gov); atrowbridge(@daycartermurphy.com
(atrowbridge(@daycartermurphy.com); Tisdale, Matthew

(matthew tisdale@cpuc.ca.gov); rvn@a-klaw.com (rvn@a-klaw.com); Colvin,
Michael (michael.colvin@cpuc.ca.gov); Gruen, Darryl (darryl. gruen@cpuc.ca.gov);
Morris, Harvey Y. (harvey. morris@cpuc.ca.gov); wmc@a-klaw.com (wmc@a-
klaw.com); Cadenasso, Eugene (eugene.cadenasso@cpuc.ca.gov); Myers, Richard A.
(richard. myers@cpuc.ca.gov); sgs@dcbsf.com (sgs@dcbsf.com); service@cforat.org
(service@cforat.org); Lee, Kelly C. (kelly.lee@cpuc.ca.gov);
grant.kolling(@cityofpaloalto.org (grant kolling@cityofpaloalto.org);
bstrottman@meyersnave.com (bstrottman@meyersnave.com); MD7@cpuc.ca.gov
(MD7@cpuc.ca.gov); Dorman, Elizabeth (elizabeth.dorman@cpuc.ca.gov); Yip-
Kikugawa, Amy C. (amy.yip-kikugawa@cpuc.ca.gov); Johnson, Catherine A.
(catherine johnson@cpuc.ca.gov); margaret@mfelts.com (margaret@mfelts.com);
pucservice(@dralegal.org (pucservice@dralegal.org); Tong, Kan Wai
(kanwai.tong@cpuc.ca.gov); Foss, Travis (travis.foss@cpuc.ca.gov); Kotch, Andrew
(andrew .kotch@cpuc.ca.gov); gburke@ap.org (gburke@ap.org);
jmullan@meyersnave.com (jmullan@meyersnave.com); william.wester@smud.org
(william.wester@smud.org)

Cc: ALJ Process (ALJ_Process@cpuc.ca.gov); ALJ Docket Office
(ALJ Docket Office@cpuc.ca.gov); ALJ Central Files ID
(aljcentralfilesid@cpuc.ca.gov)

Bcc:
Subject: 1.11-02-016 (Recordkeeping OII) - Ruling on PG&E's Request for Official Notice
NOTICE TO PARTIES IN 1.11-02-016

This ruling addresses PG&E's March 25, 2013 Request for Official Notice. A written ruling confirming
and memorializing this ruling will be issued at a later date.

Amy C. Yip-Kikugawa
Administrative Law Judge

ADMINISTRATIVE LAW JUDGE’'S RULING RESOLVING

PACIFIC GAS AND ELECTRIC COMPANY'S
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REQUEST FOR OFFICIAL NOTICE

This Administrative Law Judge’s (ALJ) Ruling grants in part, and denies in part, the request of Pacific Gas and
Electric Company (PG&E) for judicial notice. PG&E shall, on or before April 8, 2013 re-file
its opening brief omitting references to the exhibits for which official notice has
been denied.

Background

On March 25, 2013, PG&E filed Opening Comments in this proceeding. Concurrently with this filing, PG&E
filed a Request for Judicial Notice (PG&E Request), asking that Commission take notice of 11 documents. Six

of the documents were from Investigation (1.) 12-01-007:[1]
1. Ex. CPSD-1 (CPSD Incident Investigation Report, September 9, 2012) (excerpted pages 90-91).
2. Ex. CPSD-5 (Rebuttal Testimony of Raffy Stepanian) (CPSD/Stepanian) (excerpted pages 1-3).

3. Ex. CPSD-9 (NTSB Report on PG&E Natural Gas Transmission Pipeline Rupture and Fire San Bruno, CA
September 9, 2010) (excerpted page 9).

4, Ex. CPSD-32 (PG&E’s Response to NTSB Data Request 036-004 (SA 534 Exhibit 2M) (p.44); PG&E's
Response to NTSB Data Request 049-001).

5. Ex. PG&E-1 (Testimony of Witnesses) (excerpted pages 8-7 to 8-8 [PG&E/Slibsager and Kazimirsky], 9-
6 to 9-8 [PG&E/Miesner], 11-28 to 11-29; Appendix B [PG&E/Buli]).

6 Reporter’s Transcript Volume 5 (October 1, 2012) (excerpted pages 415-16) (PG&E/Bull).

The remaining documents are:[2]

7. R.11-02-019, Opening Comments of Pacific Gas and Electric Company on Proposed Decision (filed Nov.
16, 2012) (excerpted page 17).

8. Exhibit No. 3 to Xcel Energy Advice Letter No. 809-Gas, No. 11AL-809G, Col. Pub. Util. Comm’n
(October 3, 2011) (rate filing cited in Ex. PG&E-62 at MD-33 & n.64 in the Records OII).

9, Grubb v. Dept of Real Estate, No. RG08 364823 (Cal. Super. May 29, 2009).

10. Two separate NTSB Safety Recommendations — NTSB January 3, 2011 Safety Recommendation P-10-2
and -3 (Urgent) and P-10-4 and NTSB Safety Recommendation P-10-1 (Urgent).

11. Letter from NTSB to Christopher P. Johns, President of Pacific Gas and Electric Company (March 14,
2013).
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PG&E states that 1.12-01-007 is a “parallel” proceeding and argues that it is appropriate to take notice of
these documents pursuant to Evid. Code §§ 451 — 454. PG&E also contends that the Commission “routinely”

takes official notice of records in related proceedings.[3]

Discussion

Rule 13.9 of the Commission's Rules of Practice and Procedure provides that “[o]fficial notice may be taken
of such matters as may be judicially noticed by the courts of the State of California pursuant to Evidence

Code section 450 et seq.” The California Evidence Code separately lists those things subject to mandatory
judicial notice (Evid. Code § 451) and those things subject to permissive judicial notice (Evid. Code § 452).

None of the documents identified above fall within the categories of things listed in Evid. Code § 451, so the
question becomes may, not must, the Commission take official notice of the documents. Of the categories
listed in Evid. Code § 452, PG&E contends that official notice of the above documents is proper under
subdivisions (c), (d) or (h).[4] Evid. Code § 452 provides, in relevant part, that judicial notice may be taken
of the following matters:

(c) Official acts of the legislative, executive, and judicial departments of the United States and of any state
of the United States.

(d) Records of (1) any court of this state or (2) any court of record of the United States or of any state of
the United States.

(h) Facts and propositions that are not reasonably subject to dispute and are capable of immediate and
accurate determination by resort to sources of reasonably indisputable accuracy.”

The discretionary language in Evid. Code § 452 is echoed in Rule 13.9, which states that “official notice may
be taken.” (emphasis added) Although PG&E cites to four Commission decisions where official notice was
taken of documents in a related proceeding, this does not mean its request should be automatically granted.
Rather, consistent with Evid. Code § 452 and Rule 13.9, official notice must be considered on a case-by-case
basis.

As a general matter, by waiting to make its request until the due date for opening briefs, PG&E failed to
“[give] each adverse party sufficient notice of the request, through the pleadings or otherwise, to enable
such adverse party to prepare to meet the request.”[5] As such, I have considered whether taking official
notice of the requested documents will result in prejudice to CPSD or intervenors.

Based on the guidance above, PG&E's request for judicial notice is granted in part. Official notice shall be
taken of the CPSD Incident Investigation Report (document # 1) and the NTSB Report on the San Bruno
incident (document # 3), in their entirety. All parties in the proceeding are familiar with both these reports,
and there is no prejudice to CPSD or intervenors in taking notice of them at this late date. Official notice
shall also be taken of NTSB January 3, 2011 Safety Recommendation P-10-2 and -3 (Urgent) and P-10-4
(document # 10) All parties are also familiar with this safety recommendation, as it is part of the record in
1.11-11-009, the third Commission investigation initiated as a result of the San Bruno accident. Official notice
of NTSB Safety Recommendation P-10-1 (Urgent) (document # 10) is not necessary, as that document is
already part of the record of this proceeding.[6] Official notice shall be taken of Grubb v. Dep't of Real
Estate (document # 9) since it is a record of the Superior Court. Finally, official notice shall be taken of the
NTSB’s March 14, 2013 letter to Christopher Johns (document #11) as it relates to NTSB Safety
Recommendation P-10-3 (Urgent).
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PG&E's request for official notice of all other documents is denied. PG&E seeks judicial notice of portions of
testimony and the transcript from 1.12-01-007 (documents # 2, 5 and 6). Although 1.12-01-007 and this
proceeding are interrelated and joint hearings were held with respect to certain common witnesses and
issues, the cases have not been consolidated. With the exception of PG&E witnesses Slibsager and
Kazimirsky, none of the other witnesses identified in those documents are witnesses to this proceeding.
PG&E's request for official notice of selected testimony and cross-examination is effectively an attempt to
consolidate portions of the evidentiary records.

Finally, taking official notice of PG&E’'s comments on a proposed decision in R.11-02-019 (document #7) and
Exhibit No. 3 to Xcel Energy Advice Letter No. 809-Gas, No. 11AL-809G, Col. Pub. Util. Comm’'n (document #
8) is not appropriate. In addition to not providing sufficient notice as required under Evid. Code § 453(a),
these documents relate to facts and propositions that are subject to dispute.

IT IS RULED that:

1. PGR&E's request for official notice is granted in part and denied in part as discussed herein.

2. PG&E shall, on or before April 8, 2013, re-file its opening brief omitting
references to the exhibits for which official notice has been denied. PG&E shall
also concurrently serve on all active parties a redline version of the opening
brief clearly showing all changes made as a result of this ruling.

[11 PG&E Request at 1-2
[2] PG&E Request at 2.

[31 PG&E Request at 2 (citing Application of Pacific Gas and Electric Company to Restructure and Establish
Natural Gas Rates, D.99-11-053, 3 CPUC 3rd 622 (1999); Investigation on the Commission’s Own Motion into
the Operations, Practices, and Conduct of Sonic Communications, D.95-03-016, 59 CPUC 2d 30 (1995); In
the Matter of the Application of SCE Corp., D.91-05-028, 40 CPUC 2d 159 (1991); and W. Victor v. GTE
California Inc., D.98-07-021, 81 CPUC 2d 34 (1998).)

[4] PG&E Request at 2-3.
[5] Evid. Code § 453(a).

[6] See Order Instituting Investigation, filed February 24, 2011, Appendix B.
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