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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF CALIFORNIA

Order Instituting Rulemaking to Promote

Policy and Program Coordination and Rulemaking 04-04-003
Integration in Electric Utility Resource (Filed April 1, 2004)
Planning.

PRE-WORKSHOP COMMENTS OF CONSTELLATION ENERGY COMMODITIES
GROUP, INC. AND CONSTELLATION NEWENERGY, INC. ON ASSIGNED
COMMISSIONER’S RULING REGARDING NEXT STEPS IN PROCUREMENT
PROCEEDING

l. Introduction and Summary

On December 2, 2005, Commissioner Peevey issued an Assigned Commissioner’s Ruling

(“ACR™) to “begin work on some urgent issues™

described in the ACR. The urgent issues
identified in the ACR focused on the need to establish:

e New procurement related proceedings.

e Preliminary goals, priorities and schedule for the upcoming Long Term

Procurement Plan (“LTPP”) cycle.
e Workshops to commence work on the LTPP cycle.
The ACR convenes two initial workshops on December 14, 2005 (“December 14

Workshops™), the first to discuss long term procurement planning and the second to discuss
transmission collaboration planning. In preparation for the December 14 Workshops, the ACR

invited interested parties to submit pre-workshop comments addressing the following issues:

e The process and timeline proposed in the ACR for addressing the 2006 LTPP.

! See ACR, page 1.



e The critical steps for addressing specific issues raised in the ACR.

e How the Transmittal Report adopted by the California Energy Commission
(“CEC”) on November 21, 2005 should be used in the LTPP proceeding.

e Whether the Draft Proposal for Long Term Procurement Planning Proceeding
Work Plan, prepared by the Energy Division Staff and included in the ACR, has
posed the right questions for discussion during the stakeholder process that will
best inform the Commission’s ultimate LTPP decisions.
The ACR specifically directs that “parties are encouraged not to argue the merits of the
various issues, but focus exclusively on the upcoming process, content and timing.”
Constellation Energy Commaodities Group, Inc. and Constellation NewEnergy, Inc.
(collectively, “Constellation) appreciates this opportunity to submit comments in this
proceeding. Constellation remains convinced that competitive markets will and do work to bring
very real economic benefits to consumers. Constellation believes that the manner in which the
Commission addresses utility procurement practices in this proceeding will have a lasting impact
on whether and how competitive wholesale and retail markets will develop in California.
Specifically, Constellation believes that utility procurement practices should be reformed
so that infrastructure development in California shifts the market and price risk associated with
asset development away from consumers (through the construction and/or acquisition of
generation that then receives rate base treatment) and toward the investment community. The
wholesale market structures should be designed to support asset development through price
signals, price signals that will incent market participants, including asset developers, marketing

companies and financial intermediaries, to construct and operate new resources when and where

they are needed. A continuation of the hybrid market structure that currently exists in California

% See ACR, page 8.



undermines the development of those wholesale markets and precludes the California energy
markets from becoming truly competitive, at either the wholesale or the retail level.
Constellation is prepared to work with the Commission and market participants
throughout this proceeding to help develop well designed policies and practices that will bring
much needed infrastructure to California through competitive markets — markets that will ensure

optimal economic and environmental efficiency in resource development.

1. Comments
In general, Constellation supports the process outlined by the Commission for the

upcoming LTPP process. In these comments, Constellation presents some additional issues and
questions that should be addressed to ensure that a full record is developed to inform the

Commission’s decisions with respect to LTPP.

A General Comments
The Commission indicates that it will “establish a successor rulemaking [to R.04-04-003]

to consider the next biennial cycle of long-term procurement planning issues.”® The
Commission also indicates that it will “establish a new rulemaking to consider future RA
matters, including implementation issues related to existing requirements, as well as extension of

"4 Constellation believes that the

RA mandates to local areas and multi-year requirements.
implementation and effectiveness of the Commission’s resource adequacy policies will be
profoundly impacted by the decisions it makes in the LTPP proceeding. Specifically, as
Constellation will argue throughout these proceedings, there must be significant reforms put in

place with respect to utility procurement practices to ensure that wholesale market structures

under development in the RA proceedings are not undermined by the utility procurement

® See ACR, page 2.
* See ACR, page 3.



practices established in the LTPP proceeding. Thus, as Constellation suggests below in its
comments on Section 1(b) of Appendix A of the ACR, the discussion of utility long term
procurement planning must pay particular attention to how those long term procurement plans

impact the market mechanism under development in the RAR.

B. ESP Procurement Plan Issues
The ACR indicates that it “expect[s] that the Commission will name all load-serving

entities (“LSEs”) as respondents to the long-term procurement planning proceeding, although

probably not to all portions of the proceeding.” Similarly, the Energy Division staff has

indicated that it “expect[s] that all load serving entities (including 10Us, ESPs, and CCAs) will
submit long term procurement plans so that resource planning can be conducted in an integrated
fashion.”® As an initial matter, Constellation strongly opposes any requirement for ESPs to
submit long-term integrated resource plans. Such a requirement would raise issues of CPUC
jurisdiction over ESPs that would not be supported by existing AB 380 and AB 57 statutory
provisions. Constellation believes that due to certain critical distinctions between the
Commission’s regulatory relationship with ESPs versus that of the public utilities subject to AB
57, the Commission should ask how to determine ESP compliance with RAR and Renewable
Portfolio Standard (“RPS”) policies, rather than how each ESP would fulfill its specific RAR and
RPS obligations.

The ESPs’ procurement practices are largely based on securing from the wholesale
markets the products and services that are necessary for them to meet their load serving
obligations and dictated by their contractual relationships with individual retail customers.

Therefore, the filing of specific ESP procurement plans is not warranted. Constellation believes

® See ACR, pages 7-8, emphasis added.
® See ACR, Appendix A, page 7.



that a goal of the upcoming proceeding should be to reform of the utilities” wholesale
procurement practices so that the utilities seek wholesale products and services to meet their load
obligations, in much the same manner as do the ESPs currently. When and if both the utilities
and ESPs look to the wholesale market for products and services to meet their load obligations,
the competitive wholesale market should be expected to respond with the necessary

infrastructure development.

C. Comments on Appendix A
In Appendix A, the Energy Division Staff has prepared a proposed work plan to organize

the 2006 LTPP proceeding, and has outlined a series of questions that will be addressed. Staff is
soliciting “comments on Appendix A in a format that mirrors the structure of this document; i.e.,
along the suggested goals of the proceeding.... Parties should not feel compelled to answer the
questions asked below; instead, parties should focus on whether we are asking the right

questions, in the right order.””

Constellation again appreciates the opportunity to offer these
additional questions for consideration during the proceedings.

e Section I11.1.a. Review the Need for New Generation; Establishing Factual Need for
New Generation.

Constellation does not have any comments on the proposed work plan process
associated with this topic. Specifically, Constellation agrees that the analyses used to
determine the need for new resources should be vetted in a stakeholder workshop.
However, in its comments on the CEC Transmittal Report, Constellation raised issues
similar to the ones it is raising here about the extent to which the Commission and the

California Energy Commission (“CEC”) may be developing a resource needs assessment

" See ACR, Appendix A, page 1.



for the purpose of mandating asset development.® As Constellation indicated in those
comments, alternatives to rate-based asset development should be considered and
adopted to promote competition at both the wholesale and retail levels, to ensure the
further development of competitive markets in California, and to avoid potential
development of regulatory stranded costs that could impede such markets.

e Section I11.1.b. Review the need for New Generation; Temporary and/or
Permanent Mechanism (e.g., Cost allocation and benefit Sharing or Other
Alternative).

Constellation agrees that the questions posed by the Energy Division Staff in this
section are the right questions to ask, but would suggest that most of the cost allocation
issues can be evaluated through a rulemaking proceeding that includes a workshop and
subsequent comments and reply comments. If during the course of those discussions, or
subsequent to the procurement process, it becomes apparent that an evidentiary
proceeding is necessary to address issues of fact, the Commission can initiate an
evidentiary proceeding for that limited purpose. Indeed, Constellation believes that the
last question posed by the Staff in this section: “Is it possible to choose an interim cost
and benefit allocation mechanism (or some other alternative) that does not foreclose

the possibility of capacity markets™

will be one of the most important issues addressed
during this proceeding. It is critical that this question be examined in light of the
wholesale market reforms that will be put into place, including application of RAR and

development of capacity markets. Constellation therefore believes that this issue should

be assigned a high priority for this portion of the proceeding so that the question of how

8 See, November 8, 2005 Comments of Constellation Energy Commodities Group, Inc. and Constellation
NewEnergy, Inc. on California Energy Commission Draft Transmittal Report, pages 1-4 and 7-8. This document is
available at http://www.energy.ca.gov/2005_energypolicy/documents/2005-11-04 hearing/comments/2005-11-
08_Constellation_Cmnts.pdf.

° See ACR, Appendix A, page 3.
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resources needed urgently can be developed in a way that will not undermine the
emerging wholesale structures and eventual reopening of the retail market. As noted in
Constellation’s introductory comments, the hybrid market structure that currently exists
in California is and will continue to impede the development of competitive markets in
California.’® This proceeding should serve to establish policies and procedures that can
over time undo its harmful effects.

e Section I11.2.: A Review of Long-Term Procurement Plans, Including an Integrated
Resource Planning Process for All IOU Planning Areas.

Constellation believes that most of the questions posed in this section are valid,
and that a series of workshops to discuss them would be valuable, after the threshold
jurisdictional issues regarding ESPs are resolved. Specifically, in the above section of
General Comments, Constellation has already stated its strong opposition to the
Commission’s proposal to make ESPs subject to the LTPP procurement planning
requirements that should only apply to the utilities such as the submission of long-term
resource plans. Constellation thus supports the inclusion in this section the issue of
whether ESPs and small 10Us should be subject to similar filing requirements, and is
appreciative that this important issue is slated for full discussion.

In addition to the questions posed in this section, Constellation requests that the
following questions also be included for discussion in the February Workshops to include

certain “second generation” issues already identified in earlier Commission decisions:

1% Wwithout going extensively into the details of its arguments here, Constellation will argue that the existing hybrid
market structure in which the generating resource base contains utility owned and operated rate-based and otherwise
regulated generating assets (both physical and contractual) and merchant facilities compromises the development of
wholesale and retail market competition and that the harmful effects of the hybrid market structure should be
ameliorated by the adoption of “slice of load” competitive procurement by the utilities to meet any short position
that they may have. Constellation will argue that (i) the slice of load approach will ensure that consumers are better
insulated from market risks, including fuel price risks, and (ii) the slice of load approach will pave the way for
meaningful retail competition by transferring customer migration risk away from the utilities.



e How are “slice of load” utility procurement conducted in other jurisdictions
and how could those mechanisms be adapted for use in California as a means
for 10Us to satisfy their required procurement needs?

e What would the benefits be for consumers, the utilities, and wholesale and
retail suppliers, if the slice of load approach to utility procurement is adopted
in California?

In order to fully vet the slice of load approach, Constellation suggests that Staff’s
straw proposal on integrated resource planning should include the slice of load approach
as an option so that parties can include their views on this approach in their pre-workshop
comments that the Staff intends to solicit. Furthermore, Constellation suggests that at
least one, and possibly two extra days be added to the workshop process so that the slice
of load approach can be fully vetted. Finally, in the follow up workshops to be held in
March 2006, the IOUs should be required to include a review of how they would include
the slice of load approach in their procurement plans (or if they have not included them,

they should describe why they have not).

e Section 3: Updates to IOU Procurement Policies and Practices; Including Review
and Approval of New 10 Year Procurement Plans

Here too, Constellation agrees that the Staff has posed appropriate issues and
questions for discussion during this proceeding with respect to the above topic. As noted
at the outset of these comments, Constellation believes that one of the very important
issues that needs to be addressed during this proceeding is how the ongoing development
of the resource adequacy requirements and the implementation of a capacity market will
impact (or be impacted by) the IOU long term procurement plans. Thus, the issue raised
1l

in this section: “Impact of resource adequacy on costs and procurement practices

should be of prominent importance during the workshops. Furthermore, Constellation

1 See ACR, Appendix A, page 11



believes that the issues it has asked the Staff to include and explore with respect to “slice
of load” utility procurement practices are also applicable with respect to the issues to be
discussed here; specifically including credit risk policies, portfolio risk policies, and the
use of the Independent Evaluator in utility procurements. Finally, Constellation believes
that several of the questions posed in this section go directly to the issue of the existing
hybrid market structure in California.*> To ensure that this important topic is fully
addressed, however, Constellation requests that the following specific questions be added
to the discussion topics:
e Is the existing policy that supports the hybrid market structure, in which the
assets owned by vertically integrated utilities receive cost recovery under
traditional costs of service rates, appropriate for California?

e If not, how can California transition away from this structure?

e If so, how can it be maintained without compromising the effectiveness of
competitive market structures, such as capacity markets?

e How can an independent evaluation of the procurement options be

accomplished? Should standardized RFOs be utilized in the procurement
process?

I11.  Conclusion
Constellation provides these pre-workshop comments to assist the Commission with its

next cycle of procurement-related proceedings as described in the December 2, 2005 ACR. As
described above, Constellation generally agrees with the procedural structure for addressing
substantive issues, but raises here critical substantive issues which directly impact the scope of
the anticipated process. Constellation is concerned that a continuation of the hybrid market

structure that currently exists in California undermines the development of those wholesale

12 Specifically, the following questions listed on Page 11 of Appendix A of the ACR: “Evaluation of the Level
Playing Field in IOU Procurement (i.e., contracting for utility owned generation vs. power purchase agreements,
Role of Procurement Review Groups 10U Procurement, and Practices and Procedures used by 10Us in their
Requests for Offers (RFOs), including use of all source or all party RFOs (open to new only or existing
generation).”



markets and precludes the California energy markets from becoming truly competitive, at either
the wholesale or the retail level. Constellation also opposes the proposed requirement that ESPs
make the same type of procurement planning submissions that jurisdictional public utilities are
required to make under AB 57, suggesting instead that the Commission focus on how
compliance with RAR and RPS processes will be determined, rather than determining how ESPs
should individually procure to meet that regulatory requirement.

Constellation is prepared to work with the Commission and market participants
throughout this proceeding to help develop well designed policies and practices that will bring
much needed infrastructure to California through competitive markets — markets that will ensure
optimal economic and environmental efficiency in resource development.

Respectfully submitted,

December 12, 2005
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