
WHEREAS, QF and PG&E are Parties to power pnrchase agreement for PG&E's
purchase of power from QF', project identified by PG&E Log No. lOGOI I("m');
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THIS AGREEMENT, dated as of July 31, 2001 (the "Effective Date"), by and among I,:

Wineagle Developers ("QE') and Pacific Gas and Electric Company ("~"). QF and PG&ll
are sometimes referred to herein as the "Parties." Ij't

I, !I'

WITNESSETH .~

I'
.~

JU[-31-01 TUE

WHEREAS, starting on February I, 2001 (the "Initial Default Date"), PG&E failed to' f
pay the full amount due to QF under the PPA for deliveries of energy and capacity for the period
between December 1,2000 and April 6, 2001;

WHEREAS, the amount nf payable, for QF arc set forth in All.clunent A hereto for a
total amount of One Hundred and Ninety Thousand Seven Hundred Fifty One dollars and Forty
Six Cents ($190,751.46), excluding interest therenn (the "Prepetitinn Payables");

WHEREAS, PG&E asserted that its failure to make certain of the Prepetition Payablcs
was excused based on a claim of force majeure and QF protested PG&E's assertion of such a
force majeure and QF continues to dispute such assertions ofPG&E's claim of force majeure; i

WHEREAS, PG&E filed a Chapter II hankruptcy petition pmsuant to Title (I United r:
Slates Codes §§ 101 el seq. (")lankrnptcy.Cod,,") in tbe United States Bankruptcy COUltfor the
Northern District of California, San Francisco Division (the "Bankruptcy Court") on April 6, Il~.
2001; .1 i

I

WHEREAS, on Jnne 13, 2001, the California Pnblic Utilities Commission (the "QJE':I
issued Decision No. 01·06~015whereby Qualifying Facilities under Standard Offer Contracts· .
with PG&E may request that their contracts be modified to replace the energy pricing telID witl~: 1

a five-year average fixed price of 5,37 cents/kwh, as proposed in the March 23, 2001 comments .
oftbe Independent Energy Producers referred to in CPUC Decision No. 01-06-015;

WHEREAS, QF notified PG&E nf its desire tn modify the PPA pursuant to CPUC
Decision No. 01-06-0 IS after the initial July 14, 2001 deadline set by the CPUC, wbich wa'
subsequently extended pursuant to an order issued by CPUC Administrative Law Judge John
Wong on July 19,2001;

WHEREAS, PG&E is wilting to agree to QF', request to modify its PPA to replace the
energy pricing term subject to confinnalion by the CPUC that its deadline for such PPA .
modifications being considered "per se reasonable" has actually been extended to or beyond the
date this Agreement was executed by QF;
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, I'
NOW THEREFORE) in consideration of the premises described above and the terms aJ;\l,r.,

conditions set forth below, the Parties hereby agree as follows: :;I!i
,

,l~

1. Acceptance arrha crue FivewYear Fixed Energy Price Option. f

;\,1
1.1 Upon entry of a Baakruptcy Court order authorizing the assumption of th~,

PPA as specified in Section 2 hereafter, the ".Bankruptcy Court Approval Date,") unless ) I!
otherwise set forth in the PPA, for the period commencing with the date on which the PPA "
amendment specified in Section 1.2 below has been executed by the Parties and ending upon th~'
commencement of the Fixed Rate Period, as defined in Section 1.2 below, the price for energy J
delivered to PG&E by QF shall be detemlined pursuant to the PPA, wilhout reference to the I"
pricing set forth in Attachment B to this Agreement ~,

1.2 Commencing with the date that is the earlier of. August 16, 2001, :'·1:1
September 1,200\ or September \6, 2001 following the Bankruptcy Court ApprovalDate and, ,"
ending on July 31, 2006 (this period referted to hereafter as the "Fixed Rate Period''), QF elects, II
to replace the energy price term specified in the PPA (PG&E's "full short-run avoided costs" o~
"full short~run avoided operating costs" as the case may be) with the applicable energy prices its'
specified in Attachment B to this Agreement. No provision of the PPA other than the energy ,I
price tenn is or shall be deemed to be modified, amended, waived or otherwise affected by this .
Agreement. The Parties agree to reasonably cooperate and contest any challenge in any
Commission proceeding that seeks to alter or modify the energy pricing tenns set forth in
Attachment B to this Agreement, including, but not limited to any challenge to the 'h
reasonableness ofPG&E having entered into this Agreement. If, despite such cooperation and .
contest, a CPUC decision that alters or modifies the pricing tenus in Attachment B to this Ii:

"Agreement becomes final and nonappealable, the Parties shall in good faith renegotiate the r,
pricing terms in Attachment B to this Agreement, solely on a prospective basis, to preserve a ':j:.'
five-year annual average fixed price of 5.37 centslkwh, as proposed in the March 23, 2001 ~
comments of the Independent Energy Producers referred to in Decision No. 01~06-01S. By no
later than July 31, 2001 the Parties shall execute an amendment to the PPA consistent with the
terms of this Section I.

2. Conditioned on Assumption. The effectiveness of the PPA amendment
contemplated in Section 1 of this Agreement is contingent upon assumption of the PPA in
accordance with the procedures descrihed below:

a. PG&E and QF shalllJ.se their respective best efforts to enter into a
Stipulation Regarding Assumption of the PPA ("Stipulationll

) that shall be
filed in the Bankruptcy Court specifying the terms of this Agreement;

b. PG&E shall use its hest efforts to file and serve a Motion for Bankruptcy
Court Approval of the Stipulation ("Motion"); and

c. The Bankruptcy Court must grant the Motion and authorize PG&E's
assumption ofthe PPA effective as of August 31, 2001.

3. Full Payment. In connection with PO&E's assumption of the the PPA. PO&E
agrees to pay to the Prepetition Payables, including all interest thereon at the Interest Rate (as.

2
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defined in Seetion 4), which shall accrue and be added to the outstanding balance of the i;'~'
Prepetition Payables and which shall constitute an administrative expense (the "Cure Amount,,)'1 }
011 the sooner of the following (the "Due Date"): (i) the date on which an order converting the ~'~
PG&E Chapter II case to a Chapter 7 case is final and aU appeals have been concluded; (ii) the '
date on which an order dismissing the PG&E Chapter 11 case is entered and with no stay having'
been timely; or (Hi) the "Plan Effective Date" (as such tenn is defined in the plan of 11~
reorganization as confinned in the PG&E Chapter 11 case,. the "plann), all as part of its ti,.
administrative priority cure obligations pursuant to sections 365,1129 and 503 of the I;'
Bankruptcy Code. There is no "Cure Amount" other than as defined in this Section 3. In the ,;'IJ
event thai the Plan Effective Date does not occur on or before July 15,2003, PG&E will U
commence to pay QF on July 15, 2003, and thereafter monthly on the 15lh day of each month. a,t;
sum equal to two percent (2%) of the total Cure Amount. excluding any accrued but Wlpaid 4,
interest thereon, until the sooner of the occurrence of the Due Date or July 15.2005, at which I'
time all remaining Cure Amounts including aU accrued but unpaid interest will be paid in full. . ~~,.~.
under (Hi) above, or will be payable under (i) and (ii) above. lnterest shalt continue to accrue on
the th.n outstanding amounts until paid. I '11

4, Interest. Interest shall accrue on the Prepetition Payables from their respective 11
due dates until paid, at a rate (the "Interest Rate") to be negotiated in good faith by the Parties.
Ir (he Parties do not agree on the Interest Rate prior to the Plan Effective Date. the Interest Rate 1:

1
j

shall be determined in accordance with the tenns of the Plan. if any, or by the Bankruptcy Court
as part of the plan confirmation process. Ifno plan is confil111ed or ifPG&E's bankruptcy case 1
is dismissed or converted to Chapter 7, then the Bankruptcy Court shall detennine the Interest' F
Rate. If the BankruplCY Court declines to exercise jurisdiction over the detennination of the \'
Interest Rate, the Parties reserve all rights to pursue their appropriate remedies, The Parties
agree that interest shall accrue and the Interest Rate shall be detennined as set forth herein but
each of the Parties reserves all of its respective rights as to the appropriate Interest Rate and to .,
the capitalization or compounding thereof in any proposed plan or in connection with any other 1

determination of the Interest Rate by the Bankruptcy Court. Specifically. tbough not 'I

exclusively, QF reserves the right to dispute any Interest Rate set forth in a proposed plan and
preserves the right to assert that the claim ofQF is impaired under the proposed plan as a result I
of such proposed Interest Rate. '

5. Waiver of Pecuniary Loss Damages. QF waives its right to assert claims to
recover "pecuniary loss" damages in connection with assumption of the PPA pursuant to
Bankruptcy Code scction 365(b)(1)(B). This waiver shall not diminish or affect QF's right to ;,
payment of the Prepelition Payables or the Cure Amount, or to recover interest thereonj nor shaH
this waiver affect the detennination of the Interest Rate.

JUL-31-01 TUE 3:03 PM GARSON DEVELOPMENT

6. Waiver of Right to Pre-Assumption Claim. QF waives its right to assert claims to
receive the difference between the market price and the contract price for energy and capacity
delivered to PG&E from and after April 6, 2001 through August 1, 2001, theeff.ctive date that
PG&E assumes the PPA, pursuant to Bankruptcy Code sections 365 and 503(b).

7. mtlll'nt of Post-Assumption Obligations. PG&E shan pay in full any and aU
post-assumption obligations due under the PPA on such dates, at such times, and under the PPA,
pursuant to Bankruptcy Code section 365. Such obligations shall be afforded administrative

3
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priority status under Bankruptcy Code section 503. Good faith disputes regarding the amounts, I~:

to be paid to QF under the PPA for post.assumption deliveries of energy and capacity shall notilil
be deemed a breach ofthis Agreement. i,'

,I
,I'

8. Reservation of Rights. Neither this Agreement nor PG&E's assumption of the I!I

PPA in the manl1er contemplated herein shall modify, waive, or otherwise prejudice either t!
Party's rights an~ obligations with respect to any proceedings before the CPUC. the Federal .I~il'
Energy Regulatory Commission and the couns, relating to the energy price to be paid pursuant 1:
to the PPA for the period prior to PG&E's assumption of the PPA provided herein, including, but,
not limited to, PG&E's pending Emergency Motion for Stay of 0.99-11-025 to End True-Up fol.
Switching QFs, filed January to,2001 in CPUC proceeding R.99-11-022, and petitions for W'
rehearing, enforcement actions, and judicial challenges to CPUC Decision No, 01-03-067 and "
the di~~ute between th~ Parties with respect to the sta~ement. co~putation and payment for It
electnclty sold and delivered pursuant to the PPA dunng the penod from January 1 through ill,,'
January 18, ZOOJ. However, QF berebywaives any clai~ for payment from PG&E based on·~nY"
QF assertion of economic hardship, other than that as set forth in the PPA and this Agreement arr'l I
as has otherwise already been approved for the QF by the Bankruptcy Court and accrued before ;: '
July 31, 2001. ,I

'~

9. t\uther Assurances. QF and PG&E shall take all necessary action to implement I
the terms and conditions contemplated herein, including but not limited to executing the
amendment contemplated in Section 1 of this Agreement and preparing any documentation and jil
taking any actions necessary to implement Section 2 of this Agreement and approving, executing:
and delivering this Agreement.

10. Descriptive Headings. The descriptive headings of this Agreement are inserted .~
for convenience of reference only and do not constitute a part of this Agreement. All refcrencesl'
to sections, attachments, Of exhibits are to the sections, attachments or exhibits of this
Agreement

11. EXDenses. Each Party shall pay its own expenses, professional fees and other
costs connected with or associated with the negotiation and execution of this Agreement. In the/
event any Party breaches tbis Agreement, the breaching Party shall pay all costs and expenses
(including attonleys' fees and expenses) incurred by the other Party or Parties in connection with
or arising out of such breach,

12. Governing Law. This Agreement is made and entered into in the State of
Califomia, and shall in all respects be interpreted and governed under the laws ofCalifol11ia,
without regard to principles of conflicts oflaw.

13, Entire Agreement. This Agreement, and all attachments hereto, sets forth the
entire agreement between the Parties relating to the acceptance by QF of the CPUC five~year
fixed energy price option set forth in CPUC Decision No. 01·06-015, assumption by PG&E of
the PPA and the payment of the Cure Amount and supercedes and replaces any prior
understanding, correspondence, conunitments or agreement, whether oral or written concerning
the subject matters oflhis Agreement. Any modification or amendment to this Agreement must

4
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be in writing and must be signed and dated by the Parties, and must explicitly state that it is
intended to be an amendment to or modification of this Agreement,

JUL-31-01 TUE 3:05 PM CARSON OEVELOPMENT FAX NO. 916 441 4974

19. ~:PUC Approval. This Agreement is subject to a decision by the cpue, in a fOi '
satisfactory to PG&E, finding PPA amendments entered into pursuant to this Agreement after
July 14, 2001 and up to the date this Agreement was e;w;ecuted by QF as per se reasonable under I

the same standards as established in D.OI-06-0 15 for PPA amendments entered into before July ~ I

15,2001.

IN WITNESS WHEREOF, this Agreement has been duly executed by or on behalf ofQF
and PG&E as of the Effective Date.

President

By:

'fitle:

Wjneagle Developers Pacific Gas and Electric Company,
A California limited partnership a California corporation

t Co.. Inc, l,.-'"0/ .J.A
Ge.neral Partner By.O~ ~---
P"esident ~e:~ C· l.JE"J1--1

Tltle:~ lJL~
Name:

Carso

5
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AUachmel'lt B

Pacific Gas and Electric Company I"

FIXED iiN~RGY PRICES FOR QUA61FYING FACILITIES UN!2,ER D. 01-06-010'
Effective through OQcember 31, 2001

Starting 2001 IOU
Energy 2001 TOU SRACTF 2001 TOU Energ)'
Value Hours Base 2: Factor :l , i Price 4
$/kWh $/kWh

(') (b) (0) (d) (e)-.·d

Allocation of Annual f:h:",d PM" to Susons: Whhout TIIl1lt4·U.s. Melefing;
Period A • Summer 0.053700 4,417 0.016746 O.S7i 0.047181
Period B· Winter 0.053700 4.343 0.023973 1.123 ··.0.080330
Annual Average 0.053700 8,760 0.021338 0.053100

'~

AIIQcation of Seunn31 Prices to IOU Periods:
~.,iod A • Summor With TIITIe.(lf-.ll!lt MetllMg:

PQak 0.047181 no 1.065 0.050248
Partfal-Peak. 0.047181 903 1.022 0.048219
Off·Peak 0.047181 2.003 0.985 0.046465
Super Otf.peek 0,0411$' 737 0.946 0,044633

Period B· Winter
Peak
F'ar1isl.Pl!ak 0.060330 1,612 1.032 0.062261
Off.Peak 0.060330 2,008 0.992 0,059666
Super Oft·Peak D.060330 123 0.950 0.057314

1. These energy prices lire derived $olely ror purpo"95 of implementing tho nye-year fIXed enorgy price (5,37 centslkwh)
option in CPUC DecisiOn (D.) 01v06-015. Thasa prloes will be reallocaled annually using IIppropril!le TOU calenda~hourll.

2. SRAC TF Base Y31ue5reflect tile seaSOnalalloc:ition fadars currently apecified In ~G&E:'sSAAC Trl!n:siUon ~ormula.
!IS odopled by the CPUC in 0.96-12-028. Seasonal values refleot lhe Base SAAC energy prices adopted in 0.98-12.-028.
The Mnuat av.raglf v;;Jh,lashown derives from weighting the seasonal values by TOU period hours.

3. TOU laelors allocate the fixed annual anervy price for Uisons. and seasonal values for tlme-of_use periods.
SeasOl'1al TOU factors lire "",rlved from lho ratio of the seasonal SRAC TF Bllse valu~ to the 6verage annual valUE!~hown.
Intraseasonat TOU fac10rg 8t9 as allopled In 0.96·12-028 (as corret;.lcd in CPUC D.'17-01-027).
'Off·p~alt p&rlod villU8S .!lre(:slcl,l!ated using seasonal perIod houra for the applicable yeOlr,per Ihe following:

P(lrio1 A (May 1 ~ October 31)
[Total Summer hours - (1.065 • Summer

Peak hours) - (1.022 • Summer Partial Peal<
hours) ~ (0.246" Summgr Super On--Peak

floUrs)] I Summer Off-Peak hours

Period B (November 1 - ApMljO)

[Total Winter hOUrs - (1.03.2 "Wintgr Partial-
Peak hours) - (0.950 W W1nler SUper Off·PMk

hours)) I Winter Off·Peek hours_

4. TOU energy priC€ i$ the product of the slartJng !nergy value end the TOU factor.
Emargy price' &how/\ do not Inelvde applicable 1111&Iou edjulIlm&nls.
line loss adjuslm.ams will be determined In accord';lncElwlth CPUC 0.01-01-007,

TOTI=(.. P.01
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JULY 31, 2001 AMENDMENT TO THE

POWERPURCHASEAGREE~ffiNT

BETWEEN

'~NEAGLEDEVELOPERS

AND

PACll'lC GAS AND ELECTRIC COMPANY

(PG&E LOG NO. 10GOll)

::jlr,.
IIWI'

THIS AMENDMENT ("Amendment"), dated as of July 31, 2001, is by and between .1.
PACIFIC GAS AND ELECTRIC COMPANY ("PG&E"), a California corporation and Wincagle
Developers ("SeHer"), a California limited p811nership. PG&E and Seller are sometimes referred
to herein individually as "Party" and collectively as the "Parties."

RECITAI.S

A. On April 16, 1985, Seller (or Seller's predecessor, as applicable) and PG&E entered

into a Power Purchase Agreement (as amended, the "PPA"), pursuant to which PG&E purchases
electric power from Seller and Seller sells electric power to PG&E.

B. On April 6, 2001, PG&E med a voluntary petition under chapter 11 oftbe United
States Bankruptcy Code in the San Francisco Division of the United States Bankruptcy Court for,
the Northern District of California (the HBankruptcyCourt") (In re Pacific Gas mId Electric

Company, Bankr. Case No. 01.03923).

C, On June 14,2001, the California Public Utilities Commission (the "Commission'1
issued Decision ("D:') 01~06~OI5.which approved as "per se reasonable" certain non~5tandard

PPA energy price modifications if such modifications were entered into before July 15, 2001 (the

"Initial Deadline").

D. On July 19,2001, Commission administrative law judge John S, Wong issued a

ruling extending the Initial Deadline until the Commission rules on a petition submitted by the

Independent Energy Producers Association in D,OI-06-015.

WineagltAmcndPP A.doc 1 of I
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E. Seller notified PG&E ofits desire 10modify ti,e PPA pnrsuant to D.Ol·06·015 after
the Initial Deadline.

F. PG&E is willing to agree to Seller's request 10 modify Seller's PPA to replace the

energy pricing term subject to the terms set forth below.

AMENDMENT

In consideration of the mutual promises and covenants contained herein. PO&E and Seller

agree to modify the PPA as follows:

I. FIXED ENERGY PRICE

Subject to satisfaction of the conditions specified in Section 2 below, beginning

August 1, 2001 at 00:00 PST, the energy price term specified in the PPA (PG&E's "full

short-run avoided costs" or "full short-run avoided operating costs" as the case may be)'

shall be replaced for the lesser of the remaining term ofthe PPA or five years with the

applicable energy prices as specified in Attachment A, which is hereby incorporated by

reference. No provision of the PPA other than the energy price term is or shall be

deemed to be modified, amended, waived or otherwise affected by this An'\endment. The

Parties agree to reasonably cooperate and contest any challenge in any Commission

proceeding that seeks to alter or modify the energy pricing tenns set forth in Attachment

A, including, but not limited to, any challenge to the reasonableness ofPG&E having

entered into this Amendment.

Winu!I(AmcndPP".d~ 2 of2
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2. CONDITIONS ONEFFECTIVENESS OF AMENDMENT

This Amendment shall not become effective unless (1) it has been approved by the

Bankruptcy Court; and (2) the Commission issues a decision, in a Conn satisfactory to

PG&E, finding PPA amendments such as this Amendment entered into after the Initial

Deadline as "per se reasonable" under the same standards as established in D.Ol-06·015 for

PPA amendments enlered into by the Initial Deadline. Ifboth condilions (I) and (2) do not

occur by September 13, 2001, this Amendment shall be deemed a nullity.

3. SIGNATURES

IN WITNESS WHEREFORE, Seller and PG&E have caused this Amendment to be

executed by their authorized representatives.

PACIFIC GAS AND ELECTRIC COMPANY

~ California corporatioll~

T~lABW-
Date: "] I .:.:::J~ ~l

\\'inC<logleAmcndmcnl,d.x 30f3

Wincagle Developers

a Califi 'miled P
Carso elop ., Inc., General
fJy: Partner
Title:

Date:' July 3J. 2001
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Pacific Gas and Electric Company
fIXED ENERGY PRICES FOR QUALIFYING FACILITIES UNDER D~Ol.06.01~ 1

Effective through December 31,2001

Starting
EnerDY 2001 TOU SRACTF 2001 TaU
Value Hours ••••• Factor 3

$/kwh
I') 1'1 I,) 1'1

2001TOU
~n.r9Y
Price 4

$A<wh
le)"'.-d

0.047181
0.047181
0.047181
0.047181

Allocation of Annual fixed Price tQ Seasons:
Period A • Summer 0.053700
Period B • Winter 0.053700
Annual Average 0.053700

AlloCitlon of Seasonal Prices to Tau Periods:
Period A· Summer

Peal<
Partial·Peak
Off·Peak
Super Off-Peak

4,417
4,343
8,760

77'
903

2.003
737

0,018748
0.023973
0.021336

0,879
1.123

1.065
1.022
0.985
0.946

W1d'rOUtTlme-oHJlIe Metering:
0.047181
0.080330
0.053700

Wnh T\me-(lf·lJse fMlenOg:
0.050248
0.048219
0.046465
0.044833

Period B • Winter
Peal<
Partlal·Peak
Off-Peak
Super Off-Peak

0.0150330
0.060330
0.060330

1,612
2,008

723

1.032
0.992
0.950

0.062251
0.069888
0.057314

1. These energy prices ~re derived iSolt:llyfor purpo$es of implemt:lnUng the fivo·year fixed energy price (5.37 cents/kwh),il, ,
option in CPUC Oeci$ion (D.) 01·08·015. These prIces will be reallocated annually using appropriato TaU calend.1r hours.

2. SRAC TF Base values reflecl the seasonal allocation ractors currenUy specified In PG&E's SRAC TransltJon Formula,
llS adopted by the CPUC In D.96-12-028. Seasonal values reflect the ElaseSRAC energy prices adopted In D.96-12..o2S.
The ennual euerege vlllue shown cerlves from weIghting the seasonal values by TeU perlocl hours.

3. TOU factors aUocate lh~ fiJ(.edarmvill energy price for seasons, and seasonal values for lime-of-use perIods.
Seasonal TOU faclors ar'ii dorived from the ratio of the sea;onal SRAC TF aSie valulii to the averllge i1Mual value shown.
IntraseaSOflal TOU faClors ere as ecopted In D.96~12-028 (85 corrected In CPUC D.B7-01-02n.
Off-pe!lk period values ere calculated using seasonal period hour, for the applicable year, per the following:

Period A (May 1 • 0e10be!' 31)
(TObillSummer hours - (1.065· Summer

Peak hours) • (1.022· Summer Partial Peak
hours) - (0.946· Summer Super Off·Peiik

hourIS)] I Summ"r Off·Peak houl'$

Period B (November 1 - Apri130!

[Total Wil'\ler hours· (1.032· Wlnler Partial-
Peak hOUrS).(0.950· Winter super Off-Peak

hours))! Wtnter Off-Peak hour&.

•,

4. TOU energy price is the product of the starting energy value and tho TaU l!:lctor.
Energy prices shown do not include applic<1ble Une loss adJuslments.
Line 101050ai;lJustments wilt be determined In accordance with CPUC 0.01·01·007.
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