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POWER PURCHASE AGREEMENT

PREAMBLE

This Power Purchase Agreement, together with the appendices and any other attachments
referenced herein, is made and entered into between Pacific Gas and Electric Company, a
California corporation ("Buyer" or "PG&E"), and Copper Mountain Solar 2, LLC, a Delaware
limited liability company ("Seller"), as of the Execution Date. Buyer and Seller hereby agree to
the following:

GENERAL TERMS AND CONDITIONS

ARTICLE ONE: GENERAL DEFINITIONS

1.1 "AAA" means the American Arbitration Association.

1.2    "Affiliate" means, with respect to auy person, any other person (other than an
individual) that, directly or indirectly, through oue or more intermediaries, controls, or is
controlled by, or is uuder common coutrol with, such person. For this purpose, "cm~trol" meaus
the direct or indirect ownership of fifty percent (50%) or more of the outstanding capital stock or
other equity interests having ordinary voting power.

1.3    "Agreement" means this Power Purchase Agreement between Buyer and Seller,
which is comprised of the Preamble, these General Terms and Couditions, and all appendices,
schedules and any written supplements attached hereto and incorporated herein by references, as
well as all written and sigued amendments and modifications thereto. For purposes of Section
10.12, "agreement" means "Agreement" as defined herein and for purposes of Section 3. l(k)(v),
"contract" means "Agreement as defined herein.

1.4 "Arbitration" has the meanh~g set forth iu Section 12.3.

1.5     "As-Available Product" means a Product for which, subject to the terms of this
Agreement, (i) Seller is obligated to sell and deliver and (ii) Buyer is obligated to purchase the
Energy component of the Product from the Project.

1.6    "Availability Standard" means the program set forth in Section 40.9 of the
CAISO Tariff, as it may be amended, supplemented or replaced (in whole or in part) from time to
time, setting forth certain standards regarding the desired level of availability for Resource
Adequacy resomces and possible charges and incentive payments for performance thereunder.

1.7    "Balanciug Authority" means the responsible entity that integrates resource plans
ahead of time, maintains load-interchange-generation balance within a Balancing Anthority Area,
and supports interconnection fi’equeney in real time.

1.8     "Balancing Authority Area" means the coltectiou of generation, transmission,
and loads within the metered boundaries of the Balancing Authority. The Balancing Authority
maintains load-resource balance within this area.

1.9    "Bundled Transaction" means a transactiou for a Product eligible to be credited
toward Buyer’s procurement obligation pursuant to Cal. Pub. Utilities Code Section 399.16(c)(1).
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1.10 "BanN’upt" meaus with respect to any entity, such entity that (a) files a petition
or otherwise commences, autborizes or acquiesces iu the commencemeut of a proceeding or cause
of action under any banka’aptcy, insolvency, reorgmfizatiou or similar Law, or has any such
petition filed or cormnenced against it, ~vhicb remains unstayed or undismissed for a period of at
least sixty (60) days, (b) makes an assignment or any general arrangement for the benefit of
creditors, (c) otherwise becomes ban~’upt or insolvent (however evidenced), (d) has a liquidator,
administrator, receiver, trustee, conservator or similar official appointed with respect to it or any
substantial portioa of its property or assets, or (e) is generally unable to pay its debts as they fall
due.

1.11 "Business Day" means any day except a Saturday, Sunday, or a Federal Reserve
Bank holiday and shall be between the hours of 8:00 a.m. and 5:00 p.m. local time for the
relevant Party’s pfiucipal place of business where tbe relevant Party, in each instance unless
otherwise specified, shall be the Party from whom the Notice, paymeut or delivery is being sent
and by whom the Notice or pay~nent or delivery is to be received.

1.12 "Buyer" has the meaning set forth in the Preamble.

1.13 "Buyer’s CRR Request" has the meaning set forth in Section 3.4(c).

1.14 "Buyer’s WREGIS Account" has the meaning set forth in Section 3. l(k)(i).

1.15 "CAISO" means the California hldepeudent System Operator Corporation or any
successor eutity performing similar functions.

1.16 "CAISO Allocated CRRs" has the meaning set forth in the CAISO Tariff.

1.17 "CAISO Grid" ~neans the system of transmission lines and associated facilities of
the Participating Transmission Owners that have been placed under the CAISO’s operational
control.

1.18 "CAISO Penalties" has the memfing set forth in Section 4.5.

1.19 "CAISO Tariff" means the Califoruia Independent System Operator Corporatiou,
Fifth Replacement FERC Electric Tariff (Open Access Transmission Tariff), as it may be
ameuded, supplemented or replaced (iu whole or in part) from time to time.

1.20 "Califoruia Reuewables Portfolio Standard" means the rene~vable energy
program and policies established by California State Senate Bills 1038 and 1078, codified in
California Public Utilities Code Sections 399.t 1 through 399.20 and California Public Resources
Code Sections 25740 through 25751, as such provisions are amended or supplemented from time
to time.

1.21    "Capacity Attributes" means any current or future defined characteristic,
certificate, tag, credit, or ancillary service attribute, ~vhether general in natme or specific as to the
location or any other attribute of the Project, iuteuded to value any aspect of the capacity of the
Project to produce Energy or ancillary services, including, but not limited to, any accounting
construct so that the full Contract Capacity of the Project ~nay be counted toward a Resource
Adequacy Requirement or any other measure by the CPUC, the CAISO, the FERC, or any other
eutity invested with the authority under Law, to requi~e Buyer to procure, or to procure at Buyer’s
expense, Resource Adequacy or other such products.
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1.22 "CEC" means the California Energy Commission or its successor agency.

1.23 "CEC Certification and Verification" means that the CEC has certified (or, solely
with respect to periods before the Project achieves Full Commercial Operation, that the CEC has
pre-certified with LORS Revie\v) that the Project is an ERR for purposes of the California
Rene~vables Portfolio Standard and that all Energy produced by the Project qualifies as
generation frown au ERR for purposes of the Project.

1.24 "Clai~ns" means all third party claims or actions, threatened or filed and, ~vhether
groundless, false, fraudulent or otherwise, that directly or indirectly relate to the subject matter of
an indemaity, and the resulting losses, damages, expenses, attorneys’ fees and court costs,
whether incurred by settlement or otherwise, and whether such claims or actions are threatened or
filed prior to or after the termination or expiration of this Agreement.

1.25 "Commercial Operation" means the Project, or a portion of the Project, is first
operating and able to produce and deliver Delivered Energy to the CAISO pursuant to the terms
of this Agreement.

1.26 "Commercial Operation Date" means the date, which shall be no earlier than the
Effective Date, on which Seller (a) notifies Buyer that Commercial Operation has occurred and
(b) provides a certification of a Licensed Professional Engineer, substantially in the form attached
hereto as Appendix VI-B, demonstrating satisfactory completion of the Commercial Operation
Certification Procedure as provided in ~gpendix V hereto in respect of Commercial Operation.

1.27 "Condition(s) Precedent" has the meaning set forth in Section 2.5(a).

1.28 "Congestiou Revenue Right(s)" or "CRRs" has the meaning set forth in the
CAISO Tariff.

1.29 "Construction Cure Period" has the meaning set forth in Section 3.9(c)(v)(A).

1.30 "Construction Start Date" means the later to occur of the date on which Seller
delivers to Buyer (a) a copy of the Final Notice to Proceed that Seller has delive~.cd to the EPC
Contractor for the Project, and (b) a ~vritten Ce~odficatiou substantially in the form attached hereto
as Appendix VI-A.

1.31 "Contract Capacity" means 150 MW of installed power capacity of the Project at
unity power factor (as determined by the cumulative power rating of the inverters installed at the
Project).

1.32 "Contract Price" means the price in $U.S. (unless otherwise provided for) to be
paid by Buyer to Seller for the purchase of the Product, as specified in Section 4.1.

1.33 "Contract Price Reduction Amount" has the meauiug set forth in Section 4. l(b).

1.34 "Contract Quautity" means the expected quantity of Delivered Energy to be
delivered by Seller as set forth in Section 3.1(e)(i).

1.35 "Coutract Year" means a period of twelve (12) consecutive months during the
Project Delivery Term. The first Contract Year shall commence on the Full Commercial Energy
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Delivery Date and each subsequent Contract Year shall commence on the auniversary of the FulI
Commercial Energy Delivery Date.

1.36 "Costs" means, with respect to the Non-Defaulting Party, (a) brokerage fees,
commissions and other similar third party transaction costs aud expeuses reasonably incurred by
such Party either in terminating any arrangement pursuant to which it has hedged its obligations
or in entering into new arrangements \vhich replace a Terminated Transaction; and (b) all
reasonable attorneys’ fees aod expenses incurred by the Non-Defaulting Party in connection with
the termination of a Transaction.

1.37 "CP Deadline Date" has the meaning set forth in Section 2.5(b)(ii).

1.38 "CP Delivery Option" has the meaning set forth in Section 2.5(b)(iii)(A).

1.39 "CP Delivery Option Exercise Period" has the ~neaoing set forth in Section
2.5(b)(iii)(A).

1.40 "CP Delivery Option Term" has the meaning set forth in Section 2.5(b)(iii)(A).

1.41 "CPUC" or "Conwnission" means the California Public Utilities Commission, or
successor entity.

1.42 "CPUC Approval" meaos a fioal aud non-appealable order of the CPUC, without
conditious or modifications unacceptable to the Parties, or either of them, which contains the
following terms:

(a)    approves this Agreement in its entirety, including payments to be made
by the Buyer, subject to CPUC revie\v of the Buyer’s administration of the Agreement; and

(b) finds that any procurement pursuant to this Agreement is procurement
from an eligible renewable energy resource for purposes of determining Buyer’s compliance with
any obligation that it may have to procure eligible reuewabIe energy resources pursuant to the
Califoroia Renewables Portfolio Staudard (Public Utilities Code Section 399.11 et seq.), Decision
03-06-071, or other applicable law.

CPUC Approval will be deemed to have occurred on the date that a CPUC
decisioo containing such fiudings beco~nes final and non-appealable.

1.43 "Credit Rating" meaus, with respect to aoy entity, the ratiog then assigued to
such entity’s unsecured, senior long-term debt obligations 0~ot supported by third party credit
enhancements) or if such entity does not have a rating for its senior uusecured long-term debt,
then the rating then assigned to such entity as an issuer rating by S&P or Moody’s. If ratings by
S&P aud Moody’s are not equivateut, the lower rating shall apply.

1.44 "CRR Sink" has the defiuition set forth in the CAISO Tariff.

1.45 "CRR Source" has the definition set forth in the CAISO Tariff.

1.46 "Cure" has the meaning set forth in Section 8.5(a).
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1.47 "Curtaihnent Period" means the period of time during the Delivery Term which
there is auy of the following:

(a) the CAISO, Reliability Coordinator, Balancing Authority or aay other
entity having similar authority or performing similar functions during the Delivery Term, orders,
directs, alerts, or provides notice to a Party to curtail Energy deliveries for reasons including, but
not limited to, (i) any system e~nergeucy, as defined in the CAISO Tariff ("System Emergeucy"),
or (ii) any waruing of an anticipated System Emergency, or warnh~g of an imminent condition or
situatiou, which jeopardizes the CAISO’s electric system integrity or the iutegrity of other
systems to which the CAISO is connected;

(b) a curtaihnent ordered by the Participating Transmission Owner,
distribution operator (if interconnected to distribution or sub-transmission system), or any other
entity having similar authority or performing similar functions duriug tbe Delivery Term, for
reasons including, but not limited to, (i) any situation that affects normal function of the electric
system iucluding, but not limited to, any abnormal condition that requires action to prevent
circumstances such as equipment damage, loss of load, or abnormal voltage conditions, or (ii) any
warning, forecast or anticipation of couditions or situations that jeopardize the Participating
Transmission Owner’s electric system iutegrity or the integrity of other systems to which the
Participating Transmissiou Owner is connected;

(c) scheduled or uuscheduled maiutenance or construction on the
Participating Transmission Owner’s or distribution operator’s transmissiou or distribution
facilities that prevents (i) CAISO from receiving or (ii) Seller from delivering Delivered Energy
at the Delivery Poiut; or

(d)    a curtailment in accordance with Selier’s obligations under its
interconnection agreement with the Participatiug Transmission Owuer or distribution operator.

1.48 "Daily Delay Damages" means, with respect to a Guaranteed Project Milestone,
au amount equal to Sixty-Two Thousand Five Hundred dollars ($62,500.00) (which is equal to
the amount of Post Effective Date Project Development Security (Seven Million Five Huudred
Thousand dollars, $7,500,000.00) divided by the Maximum Cure Period); provided, however,
that, with respect to achieving the Guaranteed Partial Commercial Operation Date, the amount of
Daily Delay Damages set forth above shall be multiplied by a fraction equal to (a) the Partial
Capacity Deficiency, divided by (b) the amount of the Partial Contract Capacity.

1.49 "Day Ahead Market" has the defiuitiou set forth iu the CAISO Tariff.

1.50 "Day-Abead Schedule" is a Schedule provided by Seller to the CAISO and the
Buyer with ~spect to Product from the Project.

1.51 "Default LAP" has the defiuition set forth in the CAISO Tariff.

1.52 "Defaulting Party" means the Party tbat is subject to au Event of Default.

1.53 "Delivered Energy" means all Energy produced fi’om the Project and delivered
by Seller to the CAISO at the Delivery Point, as measured in MWh at the CAISO revenue meter
of the Project, based on a power factor of precisely one (1) aud net of all Electrical Losses.

1.54 "Delivery Point" means the point set forth in Section 3.1(d).
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1.55 "Delivery Term" has the meaning set forth in Section 3.1(c).

1.56 "Delivery Term Security" means the Performance Assurance that Seller is
required to maintain, as specified in ArtMe Eight, to secm~ performaoce of its obligations during
tbe Project Delivery Term.

1.57 "Determination Date" means the earlier of (a) the CP Deadline Date, or (b) the
date that the Conditions Precedent set forth in Sections 2.5(a)(i) through (v) have been satisfied or
waived.

1.58 "Disclosiug Party" has the meaning set forth io Section 10.7.

1.59 "Disclosure Order" has the meaning set forth in Section 10.7.

1.60 "DUNS" means the Data Uuiversal Numberiug System, which is a unique nine
character identification number provided by Dun and Bradstreet.

1.61 "Early Termination Date" has the meaning set forth in Section 5.2.

1.62 "Effective Date" means the date on which all of the Conditions Precedent set
forth in Section 2.5 have been satisfied or waived in writing by both Parties.

1.63 "EIRP" means the Eligible Intermittent Resources Protocol, which is part of the
CAISO Tariff.

1.64 "Electrical Losses" ~neans all electrical losses associated with the transmission of
Product to the Delivery Point, includiug, but uot limited to, any transmission or transformation
losses bet~veen the CAISO revenue meter and tbe Delivery Point.

1.65 "Eligible Renewable Euergy Resource" or "ERR" has the meaning set forth in
Califonfia Public Utilities Code Section 399.12 and California Public Resources Code Section
25741, as either code provision is amended or supplemeoted from ti~ne to time.

1.66 "Energy" means electric energy measured in MWh aod net of auxiliary loads and
station electrical uses (unless otherwise specified) aod for purposes of the definition of G~een
Attributes "energy" meaus "Euergy" as defined herein.

1.67 "Energy Shortfall Liquidated Damages" has the meaning set forth in Section
3.1 (e)(iii)(C).

1.68 "Energy Tax Credit" means the tax credit for solar energy property described in
Section 48 of the h~ternal Revenue Code of 1986, as it may be amended or supplemented from
time to time.

1.69 "EPC Contract" meaos the Seller’s engineeriog, procurement and construction
contract with the EPC Contractor.

1.70 "EPC Contractor" means an engineering, procurement, aod construction
contractor, selected by Seller, with substantial experience in the engineering, procure~nent, mad
constructiou of power plaots of the same type of facility as the Seller’s.
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1.71 "Equitable Defenses" means any bankruptcy, insolvency, reorgauization or other
Laws affecting creditors’ rights geuerally and, with regard to equitable remedies, the discretion of
the court before which proceedings may be pendiug to obtain same.

1.72 "Event of Default" has the meaning set forth in Section 5.1.

1.73 "Exempt Wholesale Geuerator" has tbe meaniug provided in 18 CFR Section
366.1.

1.74 "Execution Date" means the latest signature date found on the signature page of
this Agreement.

1.75 "Executive(s)" has the meaning set forth in Section 12.2(a).

1.76 "Exercise Period" has the memfing set forth in Section 3.7(e)(iii)(B).

1.77 "FERC" means the Federal Energy Regulatory Commission or any successor
goverument agency.

1.78 "Final Notice to Proceed" means the notice provided by Seller to the EPC
Contractor followiug execution of tbe EPC Contract between SeIler and such EPC Coutractor, by
which SeIler authorizes such EPC Contractor to complete all work under the EPC Contract.

1.79 "Force Majeure" means any event or circumstance ~vhich wholly or partly
prevents or delays the performance of any material obligatiou arising under this Agreement, but
only if and to the extent (i) such event is not within the reasouable control, directly or indirectly,
of the Party seeking to have its performance obligation(s) excused thereby, (ii) the Party seeking
to have its performance obligation(s) excused thereby has taken all reasonable precautions and
measures in order to prevent or avoid such event or mitigate the effect of such event on such
Party’s ability to perfor~n its obligations uuder this Agreement and which by the exercise of due
diligence such Party could not reasonably have been expected to avoid and which by the exercise
of due diligence it has been unable to overcome, and (iii) such event is not the direct or iudirect
result of the n@igence or the failure of, or caused by, the Party seeking to have its performance
obligations excused thereby.

(a)    Subject to the foregoing, events that could qualify as Force Majeure
iuclude, but are not limited to, the followiug:

(i) acts of God, flooding, lightning, laudslide, earthquake, fire,
drought, explosion, epidemic, quarantine, storm, hurricane, tornado, volcano, tide, tidal wave,
hail storms, ice storms, other natural disaster or mmsuaI or extreme adverse weather-~elated
events;

(ii) war (declared or undeclared), riot or similar civil disturbance,
acts of the public enemy (iuoluding acts of terrorism), acts of emergency, sabotage, blockade,
insurrection, revolution, expropriation, nationalization or coufiscation;

(iii) except as set forth in subsection (b)(vii) below, strikes, work
stoppage, boycotts, walkouts, or other labor disputes (in which case the affected Party shall have
no obligation to settle the strike or labor dispute on terms it deems uureasonable); or

7



EXECUTION COPY

(iv) emergencies declared by the Trausmissiou Provider or any other
authorized successor or regional transmission organization or any state or fedemi regulator or
legislature requiting a forced curtaihnent of the Project or making it impossible for the
Transmissiou Provider to transmit Energy, iucluding Energy to be delivered pursuant to this
Agreement; provided that, if a curtaihnent of the Project pursuaut to this subsection (a)(iv) would
also meet the definition of a Curtailmeut Period, tbeu it shall be treated as a Curtailment Period
for purposes of Section 3.1(i).

(b) Force Majeure shall not be based on:

(i)     Buyer’s iuabiIity economically to use or resell the Product
purchased hereunder;

(ii)
set forth in this Agreement;

Seller’s ability to sell the Product at a price greater than the price

(iii)    Seller’s inability to obtain permits or approvals of any type for
the construction, operation, or maintenance of the Project, except if Seller’s inability to obtaiu
such permits is caused by an event of Force Majeure of the specific type described in any of
subsections (a)(i) through (a)(iv) above;

(iv)    Seller’s iuability to obtain sufficient fuel, power or materials to
operate the Project, except if Seller’s inability to obtain sufficient fuel, power or materials is
caused solely by an event of Force Majeure of the specific type described in any of subsections
(a)(i) through (a)(iv) above;

(v) Seller’s failure to obtain additional funds, including funds
authorized by a state or the federal governmeut or agencies thereof, to supplement the payments
made by Buyer pursuant to this Agreement;

(vi)    a Forced Outage except where such Fomed Outage is caused by
an event of Fome Majeure of the specific type described in any of subsections (a)(i) through
(a)(iv) above;

(vii) a strike, work stoppage, disruption, boycott, walkout or labor
dispute or shortage limited only to any one or more of Seller, Seller’s Affiliates, the EPC
Contractor or subcontractors thereof or any other third party employed by Seller to work on the
Project, except if caused by an event of Force Majeure of the specific type described in may of
subsections (a)(i) through (a)(iv) above;

(viii) any equipmeut failure except if such equipmeut failure is caused
solely by an event of Force Majeure of the specific type described in any of subsections (a)(i)
though (a)(iv) above;

(ix) a Curtaihnent Period; or

(x) a Party’s inability to pay amounts due to the other Party under
this Agreement, except if such inability is caused solely by a Force Majeure event that disables
physical or electronic facilities necessary to transfer funds to the payee Party.
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1.80 "Force Majeure Constructiou Extension" has the meauing set forth iu Section
3.9(c)(iii)(A)(II).

1.81 "Forced Outage" means any unplanned reduction or suspensiou of the production
of Product from the Project or unavailability of the Project iu whole or iu part that is not a
Planued Outage.

1.82 "Full Capacity Deliverability MWs" has the memfing set forth in Section 4.1 (b).

1.83 "Full Capacity Deliverability Status" has the meauing set forth in the CAISO
Tariff.

1.84 "Full Commercial Energy Delivery Date" has the meauing set forth iu Section
3.1(c)(iv).

1.85 "Full Commercial Operation" means the Project is operatiug and able to produce
and deliver Energy to Buyer pursuant to the terms of this Agreement with not less thau
ninety-seven perceut (97%) of the Contract Capacity.

1.86 "Full Commercial Operation Acceleration Optiou" has the meaning set forth in
Section 3.9(c)(iv).

1.87 "Full Commercial Operation Date" means the date ou which Seller has (a)
notified Buyer that Full Commercial Operation has occurred, and (b) provided to Buyer a
certification of a Liceused Professional Engineer, substantially in the form attached hereto as
Appeudix VI-D, demonstratiug satisfactory completion of the Commercial Operation
Certification Procedure as provided in Appendix V hereto in ~espect of Full Commercial
Operation.

1.88 "Full Commercial Operation Interim Period" has the meaning set forth iu Section
3. l(f)(iii).

1.89 "Gains" means with respect to any Party, au amount equal to the present value of
the economic beuefit to it, if auy (exclusive of Costs), resultiug from the termination of the
Trausaction for the remaining Delivery Term, determined in a cotmnercially reasonable manner,
subject to Section 5.2 hereof. Factors used in determining economic benefit may include, without
limitation, reference to infonnatiou either available to it internally or supplied by one or more
third parties, including, without limitation, quotations (either firm or indicative) of relevaot rates,
prices, yields, yield curves, volatilities, spreads or other relevant market data in the relevant
markets, market price referent, market prices for a comparable transaction, forward price curves
based on ecouomic aualysis of the ~elevaut markets, settlemeut prices for a comparable
trausaction at liquid trading hubs (e.g., NYMEX), all of which should be calculated for the
remaining Delivery Term and include the value of G~een Attributes to determine the economic
benefit.

1.90 "Good Utility Practice" has the meaning provided iu the CAISO Tariff.

1.91 "Government Action" meaus a final and nou-appealable action by a
Governmental Authority occurring after the Execution Date that (a) determines the eligibility of
the energy geuerated by the Project to be treated by Buyer as a Buudled Trmlsaction for purposes
of co~npIiance with the California Renewables Portfolio Standard or (b) establishes or modifies
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the requirements for compliance with the California Renewables Portfolio Stauda~zt applicable to
Buyer (or generally applicable to Buyer and similarly situated entities).

1.92 "Governmental Approval" means all authorizations, consents, approvals,
waivers, exceptious, variances, filings, permits, orders, licenses, exemptions and declarations of
or with any govermneutal entity and shall include those siting and operating permits and licenses,
and any of the fmegoiug under any applicable enviromnental Law, that are required for the use
and operation of the Project.

1.93 "Governmental Authority" means any federal, state, local or municipal
government, governmental department, commission, board, burean, agency, or instrumentality, or
any legislative, judicial, regulatory or administrative body, having jurisdiction as to the matter in
qnestion.

1.94 "Govermnental Charges" has the meaning set forth in Section 9.2.

1.95 "G~en Attributes" means auy aud all c~edits, benefits, emissious reductions,
offsets, and allowances, howsoever entitled, attributable to the generation from the Project, and
its avoided emission of pollutants. Green Attributes include but are not limited to Reuewable
Energy Credits, as well as: (1) any avoided emission of pollutants to the air, soil or water such as
sulfiw oxides (SOx), nitrogen oxides (NOx), carbou monoxide (CO) aud other pollutants; (2) any
avoided emissions of carbon dioxide (CO2), methane (CH4), nitrous oxide, hydrofluoroca~oons,
perfiuorocarbons, sulfnr hexafluoride and other greenhouse gases (GHGs) that have been
determiued by the United Nations Intergovermnental Panel on Climate Change, or otherwise by
law, to contribute to the actual or potential threat of alteriug the Earth’s climate by trapping heat
in the atmosphere; 1 (3) the reporting rights to these avoided emissions, such as Green Tag
Reporting Rights. G~en Tag Reporting Rights are the right of a G~een Tag Purchaser to report
the ownership of accumulated Green Tags in compliance with federal or state law, if applicable,
and to a federal or state agency or any other party at the Green Tag Purchaser’s discretion, aud
include without limitation those Greeu Tag Reporting Rights accruing under Section 1605(b) of
The Energy Policy Act of 1992 and any present or future federal, state, or local law, regulation or
bill, and international or foreign emissions trading program. Green Tags are accmnulated ou a
MWh basis and one Green Tag represents the Green Attributes associated with one (1) MWh of
Energy. Green Attributes do not include (i) any energy, capacity, reliability or other power
attributes from the Project, (ii) production tax credits associated with the construction or
operation of the Project and other financial incentives iu the form of c~edits, ~eductions, or
allowances associated with the project that are applicable to a state or federal income taxation
obligation, (iii) fnel-related subsidies or "tipping fees" tl~at may be paid to Seller to accept certain
fuels, or local subsidies received by the generator for the destruction of particular preexisting
pollutants or the promotion of local enviromnental benefits, or (iv) emission reductiou credits
encumbered or used by the Project for compliance with local, state, or federal operating and/or air
quality permits. If the Project is a biomass or biogas facility and Seller receives any tradable
Green Attributes based on the greenhouse gas reduction benefits or other emission offsets
attributed to its fnel usage, it shall provide Buyer with sufficient Green Attributes to ensure that
there are zero net emissions associated with the production of electricity from the Project.

1 Avoided emissions may or may not have aay value for GHG compliance pulposes. Although avoided

emissions are included in the list of Greea Attributes, this inclusioa does not create aay right to use those
avoided emissions to comply ~vitb any GHG regulatory program.
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1.96 "Greeu Value" means, at the time of calculation, (i) the time weighted average of
the daily prices of G~eu Attributes (as published in an index for a liquid traded market for Green
Attributes which includes California) which shall in no event exceed $50/MWh; or (ii) if a liquid
traded market for Green Attributes does not exist at the time of the calculation, then the price of
Green Value shall be fixed at $30/MWh for purposes of such calculation.

1.97 "Guaranteed Construction Start Date" shall mean the date that is thirty (30) days
following the Effective Date, which Guaranteed Construction Start Date may be extended due to
Force Majeure pursuant to Section 3.9(c)(iii)(A).

1.98 "Guaranteed Energy Production" has the meaning set forth in Section 3.1(e)(ii).

1.99 "Guarauteed Energy Shortfall" has the meaning set forth in Section 3.1(e)(iii)(B).

1.100 "Guaranteed Full Commercial Operation Date" shall mean the date that is the
later of (a) July 15, 2015 or (b) thirty-six (36) months followiug the Effective Date (unless Seller
exel~ises its Full Commercial Operation Acceleration Option pursuant to Section 3.9(c)(iv), in
which case the Guaranteed Full Commercial Operation Date shall be the date that is thirty-six
(36) months following the Effective Date), which Guaranteed Full Commercial Operation Date
may be extended due to Force Majeure pursuant to Section 3.9(c)(iii)(C).

1.101 "Guarauteed Partial Commercial Operation Date" shall meau the date that is the
later of (a) December 31, 2012, or (b) twelve (12) months following the Effective Date, which
Guarauteed Partial Commercial Operatiou Date may be extended due to Force Majeure pursuant
to Section 3.9(c)(iii)(B).

I. 102 "Guaranteed Project Milestone" has the meaning set forth in Section 3.9(c)(iii).

1.103 "ICE" means the Intercontinental Exchange or auy successor entity thereto.

1.104 "hfitial Euergy Delivery Date" has the meaning set forth in Section 3.1(c).

1.105 "Initial Energy Delivery Security" is the collateral reqnired of Seller, as specified
and refen~d to in Section 8.4(a)(iii).

1.106 "initial Negotiation End Date" has the meaning set forth in Section 12.2(a).

1.107 "Interconnection Facilities" means the facilities, which include all apparatus
installed pursuant to the Interconnection Provider’s facility conuection requirements, to which
Seller shall be able to interconnect and deliver Energy from the Project to and at the Delivery
Point, including, but not li|nited to, connection, transformation, switching, metefiug,
communications, control, and safety equipment, such as equipment required pursuant to Good
Utility Practices aud in accordance with any agree~nents entered into by Seller necessary for
interconnectiou to protect the Interconnection Provider’s electric system (or other systems to
which the Interconuection Provider’s electric system is connected, including the CAISO Grid and
the NV Energy Grid, as appIicable) and the Iute~vonnection Provider’s customers from faults
occurring at the Project.

1.108 "Interconnection Provider" means the entity that owns, operates and maintains
transmission lines and associated facilities and/or has entitlements to use certaiu tmusmission

11
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lines and associated facilities to which Seller shall be able to interconnect and deliver Energy
from the Project to and at the Interconnection Point.

1.109 "Interconnection Point" means (a) the Merchant 230 kV snbstation, or (b) if the
Project obtains a direct physical interconnection to the CAISO Grid, thereafter, the location of
such interconnection with the CAISO Grid.

1.110 "inter-SC Trade" has the meaning set forth in the CAISO Tariff.

1.111 "interest Amount" means, with respect to an Interest Period, the amount of
interest calculated as follows: (a) the sum of (i) the principal amount of Performance Assurance
in the form of cash held by Buyer during that Inte~’est Period, and (ii) the sum of all accrued and
unpaid Interest Amounts accumulated prior to such Interest Period; (b) multiplied by the Interest
Rate in effect on the first day of the Interest Period; (c) multiplied by the number of days in that
Interest Period; (d) divided by 360.

1.112 "interest Payment Date" means the last Business Day of each calendar year.

1.113 "interest Period" means the monthly period beginning on the first day of each
month and ending on the last day of each month, or such shorter period during which
Performance Assurance in the form of cash is held by Buyer.

1.114 "interest Rate" means the rate per annum equal to the Federal Funds Rate (as
reset on a monthly basis based on the latest month for which such rate is available) as reported in
Federal Reserve Bank Publication H. 15-519, or its successor publication.

1.115 "Late Payment Rate" ~neans, for any date, the lesser of (a) the per annum rate of
interest equal to the prime lending rate as may fi’om time to time be published in The Wall Street
Journal under "Money Rates" on such day (or if not published on such day on the most recent
preceding day ou which published), plus two percent (2%) and (b) the maximum rate permitted
by applicable Law.

1.116 "Law" means any statute, law, treaty, rule, regulation, ordinance, code, permit,
enactment, iujunction, order, writ, decision, authorization, judgment, decree or other legal or
regulatory determination or restriction by a court or Governmental Authority of competent
jurisdiction, including any of the foregoing that are enacted, amended, or issued after the
Execution Date, and which becomes effective after the Execution Date; or any binding
interpretation of the foregoing. For purposes of Sections 1.42, 1.95, 10.2(b) and 10.12, "law"
means "Law" as defined herein.

1.117 "Letter(s) of Credit" means one or more irrevocable, non-transferable standby
letters of credit issued by a U.S. commercial bank with such bank having a Credit Rating of at
least A from S&P or A2 from Moody’s, substantially in the form as contained in _Al~endix I to
this Agreement.

1.118 "LGIA" means the agreement and associated documents (or any successor
agreement and associated documentation approved by FERC) by aad among Seller, the
Participating Transmission Owner, and the CAISO governing the terms and conditions of Seller’s
inte~onnection with the Participating Transmission Owner’s transmission system, including any
description of the plan for interconnecting to Participating Transmission Owner’s transmission
system.

12
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1.119 "Licensed Professional Engineer" means a person acceptable to Buyer in its
reasonable judgment who (a) is licensed to practice engineering in Nevada and/or California, (b)
has training aud experience in tbe power industry specific to the technology of the Project, and (c)
is licensed in an appropriate engineering discipIine for the requi~ed certification being made.

1.120 "LMP" has the meaning set forth in the CAISO Tariff.

1.121 "Load Aggregation Point" bas the meaning set forth in the CAISO Full Network
Model (as such is defined in the CAISO Tariff).

1.122 "LORS Review" means the assessment by the CEC as to whether the Project’s
development or operation will cause or contribute to a violation of any Califor,fia enviromnental
quaIity laws, ordinances, regulations, and standards in the region of Califoruia most likely to be
affected by the Project’s development or operation.

1.123 "Losses" means, with respect to any Party, an amount equal to the present value
of the economic loss to it, if any (exclusive of Costs), resulting from the termination of the
Transaction for the remaining Delivery Term, determined in a connnercially reasonable manner,
subject to Section 5.2 hereof. Factors used in determining the loss of economic benefit may
include, without limitation, reference to information either available to it interually or supplied by
one or more third parties including, \vithout linfitation, quotations (either fir~n or indicative) of
relevant rates, prices, yields, yield curves, volatilities, spreads or otber reIevant market data in the
relevant markets, market price referent, market prices for a comparable transactiou, forward price
curves based on ecouo,nic analysis of the relevm~t markets, settlement prices for a comparable
transaction at liquid tradiag hubs (e.g. NYMEX), all of which should be calculated for the
remaining term of the Transaction to determine the value of the Product. If the Non-Defaulting
Party is the Seller, then "Losses" shall exclude any loss of Production Tax Credits, Energy Tax
Credits, or other federal or state tax credits, grants or benefits related to the Project or generatiou
therefrom.

1.124 "Manager" has tbe ~neaaing set forth in Section 12.2(a).

1.125 "Market Price Index" means the Day-Ahead Market LMP (as defined by the
CAISO Tariff) at the Project’s PNode subseqnent to the Project becoming a Participating
Generator, as published on the CAISO’s OASIS website.

1.126 "Maximum Cure Period" has tbe meaning set fortb in Section 3.9(c)(v)(A).

1.127 "Metering Equipment" means the CAISO-approved revenue meters and all
associated equipment, including software aud telemetry equipment, necessary to measure, record,
report and transmit to Buyer, in accordance with requirements reasonably established by Buyer
(and the extent required, the Transmission Provider) the amount of Product generated by the
Project.

1.128 "Milestones" has the meauing set forth in Section 3.9(c)(i).

1.129 "Montbly Progress Report" means the report specified in Section 3.9(a)(vi) and
iu the form as attached hereto as ~, as applicable.

1.130 "Monthly Period" has tbe meaning set fortb in Section 4.2.

13
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1.131 "Monthly TOD Payment" has the meaning set forth in Section 4.3(b).

1.132 "Moody’s" meaus Moody’s investors Service, Inc., or its successor.

1.133 "MW" meaus megawatt.

1.134 "MWh" means megawatt-bour.

1.135 "Nameplate Qualifying Capacity" has the meaniug set forth iu Section 4.1(b)(i).

1.136 "NERC" ~neans the North American Electric Reliability Council or a successor
organization that is responsible for establishiug reliability criteria and protocols.

1.137 "NERC Holiday" has the meaning set forth in Section 4.2.

1.138 "Net Qualifying Capacity" has the meaning set forth in Section 4.1(b)(ii).

1.139 "Network Upgrades" has the meaning set forth in the CAISO Tariff.

1.140 "Non-Defaulting Party" has the meauing set forth in Section 5.2.

1.141 "Notice" ~neans, unless otherwise specified in the Agreemeut, written
co~rununications by a Party to be delivered by hand delivery, United States mail, overnight
courier service, facsimile or electronic messaging (e-mail). Appendix IX contains the uames and
addresses to be used for Notices.

1.142 "Notice of Project Redelivery" has the meaning set forth in Section 3.7(e)(iii)(B).

1.143 "Notice of CP Delivery" has the meaning set forth iu Sectiou 2.5(b)(iii)(A).

1.144 "NV Energy" meaus NV Energy, Inc. or any successor entity performing similar
fuuctions.

1.145 "NV Energy Grid" means the system of transmissiou Iines and associated
facilities that are under NV Energy’s operational control.

1.146 "Obligor" means the Patty breaching the terms of this Agreement.

1.147 "Offer" has the meaning set forth in Section 3.7(e)(iii)(C).

1.148 "Parent Guaraaty" means a guaranty of payment issued by an eutity that (a) is
Seller’s Parent or is an Affiliate of Seller or other third party that is acceptable to Buyer, (b) has
an S&P Credit Rating of BBB or better or a Moody’s Credit Rating of Baa2 or better, and (c) is
inco~20orated or organized in a jurisdictiou of the United States and is in good standiug in such
jurisdiction. The guaranty shall be substantially in the form as contained in Appendix XI to this
Agreement. In determining whether Seller’s Patent, an Affiliate of Seller or other third party is
acceptable to Buyer, Buyer may base its detenniuation, without limitation, on its evaluation of (x)
the cost, convenience and likely success of euforcing the Pment Guaranty against Seller’s Parent,
Affiliate or other third party or (y) Buyer’s overall potential c~edit exposure to Seller’s Parent and
Affiliates of Seller’s Parent or other third party.
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1.149 "Partial Capacity Deficiency" means an amount, if any, by which the installed
capacity that is operating and able to produce and deliver Energy to Buyer pursuant to the terms
of this Agreement on the Guaranteed Partial Commercial Operation Date is less than the amouut
of Partial Contract Capacity; provided, however, if such installed capacity is less than 75 MW,
then the Partial Capacity Deficieucy shall equal the amount of Partial Contract Capacity.

1.150 "Partial Cmmnercial Energy Delivery Date" has the meaning set forth in Section
3.1(c)(iii).

1.151 "Partial Commercial Operation" means the Project is operating and able to
produce and deliver Energy to Buyer pursuant to the terms of this Agreement with not less than
85 MW of installed power capacity of the Project at unity power factor (as determined by the
cumulative power rating of the inverters installed at the Project).

1.152 "Partial Commercial Operation Date" means the date on which Seller has (a)
notified Buyer that Partial Commercial Operation has occurred, and (b) provided to Buyer a
certificatiou of a Licensed Professional Engineer, substantially iu the form attached hereto as
Appendix VI-C, demonstrating satisfactory completion of the Commercial Operation
Certification Procedure as provided in A_Ependix V hereto in respect of Partial Commercial
Operation.

1.153 "Partial Contract Capacity" meaas 92 MW of installed power capacity of the
Project at unity power factor (as determined by the cumulative power rating of the inverters
installed at the Project).

1.154 "Partial Contract Capacity Cap" has the meaning set forth in Section 3.1 (f)(iii).

1.155 "Partial Project Cure Period" has the meaning set forth in Section 3.9(c)(v)(A).

1.156 "Participating Generator Agreement" means an agreement between the CAISO
and Seller ~vhich will establish the ability of the Project to deIiver Delivered Energy during the
Delivery Term within the CAISO Balancing Authority Area as an intermittent resource, which
agreement may include a Pseudo Participating Generator Agreement.

1.157 "Participating Iutermittent Resource" or "PIRP" has the meaning set forth in the
CAISO Tariff.

1.158 "Participating Transnfission Owner" or "Participating TO" means an entity that
(a) owns, operates aud maintains transmission lines and associated facilities and/or has
entitlements to use certain transmission lines and associated facilities and (b) has transferred to
the CAISO operational control of such facilities and/or entitlements to be made part of the
CAISO Grid.

1.159 "Patty" or "Parties" means the Buyer or Seller individually, or to both
collectively. For purposes of Sectiou 10.12, Governiag Law, the word "party" or "parties" has
the meaning set forth in this definition.

1.160 "Performance Assurance" means collateral provided by Seller to Buyer to secure
Seller’s obligations hereunder and includes Project Development Security, Post Effective Date
Project Development Security, Initial Energy Delivery Security and Delivery Term Security.
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1.161 "Performance Measurement Period" has the meaniug set forth in Section 3.1(e).

1.162 "P1auned Outage" means any planned reduction or suspensiou of the electrical
output of the Project or uuavailability of the Project in whole or in part during the Delivery Term
as a result of the inspection, maintenance or repair of equipment that is conducted during the
period Scheduled in accordance \vith Section 3.7(b).

1.163 "PNode" has the meaning set fo~lh in the CAISO Tariff.

1.164 "Post Effective Date Project Development Security" is the collateral required of
Seller as specified and referred to in Sectiou 8.4(a)(ii).

1.165 "Preamble" means the paragraph that precedes Article One: General Definitions
to this Agreemeut.

1.166 "Product" lneans the Energy, capacity and all ancillary products, services or
attributes similar to the foregoing which a~ or can be produced by or associated with the Project,
including, without limitation, the Delivered Energy, renewable attributes, Renewable Energy
Credits, Capacity Attributes and Green Attributes.

1.167 "Production Tax Credit" or "PTC" ~neans the tax credit for electricity produced
from certain renewable generation resources described in Section 45 of the Internal Revenue
Code of 1986, as it may be amended or supplemented fi’om time to time.

1.168 "Project" meaus the Unit(s) for the Coutract Capacity, the Site at which the
generating facility is located and the other assets, tangible aud intangible, that compose the
generation facility, as more particularly described on Appeudix IV. For purposes of the definition
of Green Attributes "project" means "Project" as defined herein.

1.169 "Project Cure Period" has the meaning set forth in Section 3.9(c)(v)(A).

1.170 "Project Development Security" is the collateral required of Selle~; as specified
and refened to in Section 8.4(a)(i).

1.171 "Project Delivery Term" has the meaning set fortb in Section 3.1(c).

1. t72 "Prolonged Outage" is any period of more than thirty (30) consecutive days
during which at least sixty percent (60%) of the Contract Capacity of the Project is or will be
unable, for whatever reason, to operate.

1.173 "Pseudo Participating Generator Agreement" means a Participating Generator
Agreement with the CAISO for the creation of a Pseudo-Tie.

1.174 "Pseudo-Tie" means an arrangement pursuant to which the Project is
interconnected externally to the CAISO such that it may receive applicable Balancing Authority
services from the CAISO and operate under the jurisdiction of the CAISO in accordance with the
CAISO Tariff as a "Participating Generator" thereuuder.

1.175 "RA Assessment" has the meaning set forth in Section 2.5(a)(iv).
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1.176 "RA Assessmeut CP Ter~nination" has the meaning set forth iu Section
2.5(b)(iii).

1.177 "RA Capacity" means the maximum megawatt amount that the CAISO
recoguizes from a Project that qualifies for Buyer’s Resource Adequacy Requiremeuts and is
associated with the Project’s Capacity Attributes.

1.178 "RA Notice Date" meaos, with respect to the month on which Replacement RA
is being provided, (a) August 1 of the prior calendar year and (b) forty-five (45) days prior to the
start of such month if the source of such Replacemeut RA has been modified from that stated in
the Angust 1 notice.

1.179 "Real-Time" has the meaning set forth in the CAISO Tariff.

1.180 "Recalculation Settlement Statement T+76BD" has the meaning set forth in the
CAISO Tariff.

1.181 "RecoMing" has the meaniog set forth in Section 2.4.

1.182 "Redelivery Option" has the meaning set forth in Section 3.7(e)(iii)(B).

1.183 "Redelivery Product" has the meauing set forth in Section 3.7(e)(iii)(B).

1.184 "Referral Date" has the meaning set forth in Section 12.2(a).

1.185 "RemediaI Action Plan" has the memfiug provided in Section 3.9(c)(ii).

1.186 "Renewable Energy Credit" has the meaning set forth in California Public
Utilities Code Section 399.12(0 and CPUC Decision 08-08-028, as may be amended from time to
time or as further defined or supplemented by Law.

1. 187 "Replace~nent Capacity Rules" means the program set forth in the CAISO Tariff,
as it may be amended, supplemeoted or replaced (in whole or in part) from time to time, setting
forth certain requiremeots to replace Resource Adequacy Capacity (as defined in the CAISO
Tariff) ou planued outages.

1.188 "Replacement RA" has the meaning set forth in Sectioo 4.1 (b)(iii).

1.189 "Requested Project CRR Allocation Amouut" has the meaning set forth in
Section 3.4(c).

1.190 "Resource Adequacy" meaos the procurement obligation of toad serving eutities,
including Buyer, as such obligations are described iu CPUC Decisions D.04-10-035 and D.05-10-
042 aad subsequent CPUC decisions addressing Resource Adequacy issues, as those obligations
may be altered from time to time in the CPUC Resource Adequacy Rulemakings (R.) 04-04-003
aud (R.) 05-12-013 or by any successor proceeding, and all other Resource Adequacy obligations
established by auy other entity, including the CAISO.

1.191 "Resource Adequacy Requirements" has the meaning set forth in Sectiou 3.3.

1.192 "S&P" means the Standard & Poor’s Financial Services, LLC (a subsidiary of
The McGraw-Hill Companies, Inc.) or its successor.

17



EXECUTION COPY

1.193 "Schedule" or "Scheduling" or "Scheduled" means the actions of Seller, Buyer
and/or their designated represeutatives, or Scheduliug Coordinator, including each Party’s
Transmission Providers, if applicable, of notifyiug, requestiug and confirming to the CAISO,
pursuant to the requirements of the CAISO Tariff, the quautity and type of Product to be
delivered on any given day or days during the Delivery Term at the Delivery Point or beyond.

1.194 "Scheduling Coordinator" or "SC" meaus an entity certified by the CAISO as
qualifying as a Scheduling Coordinator pursuant to the CAISO Tariff, for the purposes of
uudertaking the fnnctions specified iu the "Respousibilities of a Scheduling Coordiuator," of the
CAISO Tariff, as amended frown time to time.

1.195 "Scheduled Energy" meaus the quantity of Energy Scheduled by Seller with the
CAISO at the Delivery Point.

1.196 "SEC" means the U.S. Securities aud Exohauge Commission.

1.197 "Seller" has the meaning set forth in the Premnble.

1.198 "Seller Excuse Hours" means those hours dufiug which Seller is unable to some
exteut to generate, Schedule or deliver Euergy to the Delivery Poh~t as a result of (a) a Force
Majeure event, (b) Buyer’s failme to perform, or (c) a Curtailment Period.

1.199 "Seller’s WREGIS Account" has the meaniug set forth iu Section 3.1 (k)(i).

1.200 "Seller’s Pareut" means Se~npra Energy.

1.201 "Settlement Amount" means, with respect to the Non-Defaulting Party, the
Losses or Gains, and Costs, expressed iu U.S. Dollars, which such Party iucurs as a result of the
liquidation of a Termiuated Transaction pursuant to Section 5.2.

1.202 "Shortfall Price" means the lesser of (a) any positive differeuce between (i) the
time weighted average (based ou the on-peak hours and the off-peak hours during the day) of the
day-ahead prices of electricity at the Market Price Index for the prior Coutract Year plus the
Green Valne (to reflect the agreed-upon per MWh value of Green Attributes), and (ii) the
Contract Price, or (b) $50/MWh.

1.203 "SIBR" means the CAISO Scheduliug Infrastructure and Busiuess Rules system.

1.204 "Site" means the location of the Project as preliminarily set forth iu AiLpendix
~___; provided that, within thirty (30) days after the Partial Co~mnercial Operation Date aud within
thirty (30) days after the Full Cmmnercial Operation Date, Seller will revise the Site description
to reflect the actual location of the Project as of each such date by providing Notice to Buyer,
including a revised Appendix IV and officer’s certificate of Seller dated as of the date of the
revised Site description and revised Appeudix IV signed by a duly authorized officer certifying
that Appendix IV reflects the Site as required to support Partial Commercial Operation or Full
Commercial Operation, as applicable. The Parties acknowledge and agree that the map of the
Site attached in Appendix IV as of the Execution Date ouly represents Seller’s preliminary
estimate of the Project’s location as of the Execution Date and shall not be binding upon Seller in
respect of Seller’s obligations under this Agreement uor relied upou by Buyer.
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1.205 "SP15 Existing Zone Generation Trading Hub" or "SP15 EZ Gen Hub" means
the Existing Zone Generation Tradiug Hub (as defined in the CAISO Tariff) related to the region
formerly referred to as SP15.

1.206
8.4(a)(iv).

"Substitute Delivery Term Security" has the meaning set forth in Section

1.207 "Term" has the meaning provided in Section 2.6 of this Agreement.

1.208 "Ter~ninated Transaction" means the termination of the Transaction in
accordance with Section 5.2 of this Agreement.

1.209 "Termination Payment" has the meaning set forth in Section 5.2.

1.210 "Third-Party SC" means a qualified third patty designated by the Party with
Scheduling responsibility to provide the Scheduling Coordinator functions for the Project
pursuant to this Agreement.

1.211 "TOD" means the time of delivery of Delivered Energy fi’om Seller to the
CAISO at the Delivery Point.

1.212 "TOD Factors" has the meaning set forth in Section 4.3(a).

1.213 "TOD Period" has the meaning set forth in Section 4.2.

1.214 "Transaction" means the particular transaction described in its entirety in Section
3.1 (b) of this Agreement.

1.215 "Transmission Provider" means any entity or entities transmitting or transporting
the Product on behalf of Seller or Buyer to or fi’om the Delivery Point.

1.216 "Unit" means the arrays of photovoltaic cells used to produce the Product, which
shall be identified in Appendix IV for the Transaction entered into under this Agreement
according to Section 3.9(a)(v).

1.217 "WECC" means the Western Electricity Coordinating Council or successor
agency.

1.218 "WREGIS" means the Western Renewable Energy Generation Information
System or any successor ~newable energy tracking program.

1.219 "WREGIS Certificates" has the same meaning as "Certificate" as defined by
WREGIS in the WREGIS Operating Rules and a~e designated as eligible for complying with the
California Renewables Portfolio Staudard.

1.220 "WREGIS Operating Rules" means those operating rules aud requirements
adopted by WREGIS as of June 4, 2007, as subsequently amended, supplemented or replaced (in
whole or in par0 from time to time.

1.221 "Work" means (a) work or operations performed by a Party or on a Party’s
behalf, and (b) ~natefials, parts or equipment furnished in connection with such work or
operations, including (i) warranties or representations made at any time with respect to the fitness,

19



EXECUTION COPY

quality, durability, performance or use of "a Party’s work", and (ii) the providing of or failure to
provide warnings or instructions.

ARTICLE TWO: GOVERNING TERMS AND TERM

2.1    Entire Agreement. This Agreement, together with the Premnble and each and
every appendix, attachment, amendment, schedule and any written supplements hereto, if any,
between the Parties constitutes the entire, integrated agreement between the Parties. Nothing
herein modifies, alters or affects in any way the Parties’ obligations under the Confidentiality
Agreement, dated September 15, 2010, entered into between the Parties, which Confidentiality
Agreement shall apply only to those materials furnished, and the Parties’ performance and shall
not apply to this Agreement or the Parties’ performance hereuuder.

2.2    Interpretation. The following rules of interpretation shall apply in addition to
those set forth in Section 10.13:

(a) The term "month" ~neans a calendar month unless otherwise indicated,
and a "day" shall be a 24-hour period beginning at 12:00:01 a.m. Pacific Prevailing Time and
ending at 12:00:00 midnight Pacific Prevailing Time; provided that a "day" may be 23 or 25
hours on those days on which daylight savings time begins and ends.

(b) Unless otherwise specified herein, all references herein to any agreement
or other document of any description shall be construed to give effect to amendments,
supplements, modifications or any superseding agreemeut or document as theu existing at the
applicable time to which such constrnctiou applies.

(c)    Capitalized terms used in this Agreelneut, including the appendices
hereto, has the meaning set forth in Article One, unless otherwise specified.

(d) Unless otherwise specified herein, references in the singular shall include
references in the plural and vice versa, prououns having masculine or feminine gender will be
deemed to iaclude the other, and words denoting natural persous shall include partnerships, firms,
companies, corporations, joint ventures, trusts, associations, organizations or other entities
(whether or not having a separate legal personality). Other grammatical forms of defined words
or pbrases bave corresponding meanings.

(e) References to a particular article, section, subsection, paragraph,
subparagraph, appendix or attachment shall, unless specified otherwise, be a reference to that
article, section, subsection, paragrapb, subparagraph, appendix or attachment in or to this
Agreement.

(f) Any reference in this Agreement to any natural person, Governmeutal
Authority, corporation, partnersbip or other legal entity includes its permitted successors and
assigns or to any natural person, Governmental Authority, corporation, partnership or other legal
entity succeeding to its functions.

(g) All references to dollars are to U.S. dollars.

(h)    The term "iucluding" when used in this Agreement shall be by way of
example only and shall not be considered in any way to be in limitation.

20



EXECUTION COPY

2.3    Authorized Representatives. Each Party shall provide Notice to the other Party
of the persous authorized to nominate and/or agree to a Schedule or dispatch order fo,’ the
delivery or acceptance of the Product or make other Notices on behalf of such Patty and specify
the scope of their individual authority aud respousibilities, and may change its designation of
such persons from time to time in its sole discretion by providing Notice.

2.4    Reco~xlin~g. Unless a Patty expressly objects to a Recordiug (defiued below) at
the beginning of a telephone conversation, each Patty consents to the creation of a tape or
electronic recording ("Reco~xling") of all telephone conversations between the Parties to this
Agreement during the Delivery Term with respect to Scheduling only, and that any such
Recordings will be retained in confidence, seemed from improper access, and may be submitted
iu evideuce in any proceeding or action relating to this Agreement. Each Party waives any
fnrther uotice of such monitoriug or recordiug, aud agrees to notify its officers aud employees of
such monitoring or recording aud to obtain any necessary conseut of such officers and employees.

2.5 Couditioas Precedent.

(a) Conditions Precedent. Subject to Section 2.7 hereof, the Ter~n shall not
commence until the occurrence of all of the following conditions precedent ("Couditions
Precedeut"):

(i)     This Agreement has been duly executed by the authorized
representatives of each of Buyer and Seller;

(ii)    CPUC Approval has beeu obtained;

(iii) Buyer receives a final and non-appealable order of the CPUC
that finds that Buyer’s entry into this Agreement is reasonable and that payments to be made by
Buyer hereuuder m~ recoverable in rates;

(iv) Seller shall have received au assessmeut fi’om the CAISO that
the Contract Capacity of rite Project can, by the Fnll Commercial Operation Date, be fully
deliverable for purposes of a Full Capacity Deliverability Status (as defined in the CAISO Tariff)
(the "RA Assessment");

(v) On the Determination Date, uo Goverument Action is then in
force and effect that materially restricts or limits the ability of Buyer from treating the energy
generated by the Project as a Bundled Transaction for purposes of compliauce with the California
Renewables Portfolio Standard; and

(vi)    The Parties have completed a Letter of Concurrence substantially
iu the form set forth in Appendix XII.

(b) Failure to Meet All Conditious P~ecedent.

(i) Beneficiary Party. Both of the Parties are the beneficiaries of the
Conditions Precedent set forth in Sections 2.5(a)(i) through (iii), aud in order for a waiver of nou-
satisfaction of any (or all) of the Conditions Precedent in Sections 2.5(a)(i) throngh (iii) to be
effective, both of the Parties must have waived in writing (in their sole discretion) such non-
satisfaction. Seller is the beneficiary of the Condition Precedent set forth in Section 2.5(a)(iv),
and in order for a waiver of non-satisfaction of such Condition Precedeut to be effective, Seller
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must have waived in writing (in its sole discretion) such non-satisfaction. Buyer is the beneficiary
of the Condition Precedeat set forth in Section 2.5(a)(v), and in order for a waiver of non-
satisfaction of such Condition Precedent to be effective, Buyer must have waived in writing (in its
sole discretion) such non-satisfaction.

(ii) .Terminatio~_~. If each Coudition Precedent is not satisfied or
waived in writing by both Parties iu the case of the Couditions Precedent set forth in Sections
2.5(a)(i) through (iii), or by Seller in the case of the Condition Precedent set forth ia Sectiou
2.5(a)(iv), or by Buyer in the case of the Condition Precedent set forth in Sectiou 2.5(a)(v), on or
before January 31, 2012 (the "CP Deadline Date"), then this Agreement shall automatically
termiaate effective upon the first Business Day after the CP Deadline Date. Neither Party shall
have any obligation or liability to the other, including for a Termination Payment, by reason of
such termination, except as set forth in Section 2.5(b)(iii) below.

(iii) ~. In the event of a termiuation pursuant to Section
2.5(b)(ii) solely due to the Condition Precedent set forth in Section 2.5(a)(iv) not being satisfied
or waived in writing by Seller by the CP Deadline Date ("RA Assessment CP Termination"),
then, Buyer shall automatically have the following rights:

(A)    During the two (2) year period following an RA
Assessment CP Terminatioa ("CP Delivery Option Term"), Seller shall, prior to engaging in any
communications with any third party for the purpose of negotiating a term sheet or contract for
the sale of any or all Product and provided Seller has received the RA Assessment from the
CAISO, give a Notice to Buyer of Seller’s intent to sell any or all of the Product and Seller’s
receipt of RA Assessment from the CAISO ("Notice of CP Delivery"). Buyer, in its sole
discretion, shall have the right, but not the obligatiou to purchase the Product on the same terms
and conditions as this Agreement (the "CP Delivery Option"). Buyer shall have forty-five (45)
days frmn its receipt of the Notice of CP Delivery (the "CP Delivery Option Exercise Period") to
exercise the CP Delivery Option by giviag Notice to Seller of Buyer’s exercise of the CP
Delivery Option. If Buyer timely exercises the CP Delivery Option, then, effective on the CP
Delivery Option exercise date, the Patties shall re-execute and submit for CPUC Approval an
agreement with the identical price, terms and conditions as this Agreement, except that (I) the
delivery term for the sale and purchase of the Product shall ead on the date that would have been
the end of the Delivery Term had the Agreement not been terminated uuder Section 2.5(b)(ii),
and (II) the contract price for the Product shall be the Contract Price that would have been
effective at such time had the Agreement uot been terminated under Sectiou 2.5(b)(ii). If Buyer
rejects the CP Delivery Option or fails to exercise the CP Delivery Option withia the CP Delivery
Option Exercise Period, then the CP Delivery Option shall expire (and Seller shall be entitled to
the return of its Project Development Security accm~ling to Section 8.4(b)(i)), and Seller may
thereafter freely sell or otherwise transfer, and enter into agreements to sell or otherwise transfer,
the Product to any thi~zl party without any obligation to provide Buyer with a further right to
purchase, or offer to purchase, Product.

(B)    Notwithstanding Section 2.5(b)(iii)(A), if Seller Notifies
Buyer iu writing within five (5) Business Days following an RA Assessmeut CP Ternfination that
Seller waives its fight to the return of the Project Development Security, Buyer shall not be
entitled to the CP Delivery Option described in Section 2.5(b)(iii)(A) and Buyer may iustead
retain and liquidate the Project Development Security according to Section 8.4(c). ff Seller fails
to provide Buyer with Notice pursuant to this Section 2.5(b)(iii)(B) within five (5) Business Days
followiug an RA Assessment CP Termiaation, then Seller’s right under this Section 2.5(b)(iii)(B)
shall automatically expire. Each Party agrees and acknowledges that the damages that Buyer
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would incur due to Seller’s failure to receive the RA Assessment and to forfeit the CP Delivery
Option would be difficult or impossible to predict with certainty, and that the retention and
liquidation of the Project Development Security contemplated by this Section 2.5(b)(iii)(B) are an
appropriate approximatiou of such damages.

(C)    The provisions set forth in this Section 2.5(b)(iii) shall
survive any ternfination of this Agreement under Section 2.5(b)(ii) and shall remain in effect until
the earlier of (I) reinstatement of the Agreement under subsection 2.5(b)(iii)(A) above or (II) the
expiration of the CP Delivery Option Term

2.6    Term. The Term shall commence upon the satisfaction of the Conditions
Precedent set forth in Section 2.5 of this Agreemeut and shall remain in effect until the
conclusion of the Delivery Term or uuless terminated sooner pursuant to Sections 3.7(e)(ii),
3.9(c)(v)(B), 5.2 or 2.5(b)(ii) of this Agreement (the "Term"); provided however, that this
Agreement shall remain in effect until (a) the Parties have fulfilled al! obligations with respect to
the Transaction, including payment in full of amounts due for the Products delivered prior to the
end of the Term, the Settlement Amount, indemnification payments or other damages Gvhether
directly or indirectly such as through set-off or netting) and (b) the undrawn portion of the Project
Development Security, the Post Effective Date Project Development Security, the Initial Energy
Delivery Security or Delivery Term Security, as applicable, is released and/or returned as
applicable (if any is due). All indemnity rights shall survive the termination or expiration of this
Agreement for twelve (12) ~nonths and Sections 3.7(e)(iii) and 2.5(b)(iii) shall survive the
termination of this Agreement for such period as provided for iu Sections 3.7(e)(iii)(A) and
2.5(b)(iii)(C), respectively.

2.7    Binding Nature. This Agreement shall be effective mad binding in all respects as
of the Effective Date. From the Execution Date until the Effective Date, this Agreement shall be
effective and binding only to the extent required to give full effect to, and euforce, the rights and
obligations of the Parties under:

5.1(b)(iv);
(a)    Sections 3.1(h)(ii), 3.3(a), 3.4(0, 3.9(a)(v) and (vi), 5.1(a)(iv)-(v), and

(b)    Section 5.1(a)(ii) only with respect to Section 10.2, and Section
5.1(a)(iii) only with respect to the Sections ideutified in this Section 2.7;

(c) Sections 5.2 through 5.6;

(d) Sections 8.3, 8.4(a)(i), 8.4(b)(i), and 8.5;

(e) Sections 10.2, i0.6 through 10.8, Sections 10.12 through 10.15; aud

(f) Articles One, Two, Seven, Twelve and Thirteen.

ARTICLE THREE: OBLIGATIONS AND DELIVERIES

3.1 Seller’s and Buyer’s Obligations.

(a)    Product. The Product to be delivered and sold by Seller and purchased
by Buyer under this Agreement is an As-Available Product.
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(b) Transaction. Unless specifically excused by the terms of this Agreement,
during the Delivery Term, SeIler shall sell and deliver, or cause to be delivered, and Buyer shall
purchase, any and all available Product delivered to tbe CAISO at the Delivery Point, and Buyer
shall pay Seller the Contract Price for Delivered Energy to the CAISO at the Delivery Point, in
accordance with the terms hereof. In no event shall Seller have the right to procure any element
of the Product from sources other than the Project for sale or delivery to Buyer as Delivered
Energy under this Agreement. Buyer shall have no obligation to receive or purchase Product
from Seller prior to or after the Delivery Term. Each Party agrees to act in good faith in the
performance of its obligations under this Agreement.

(c) Deliver,/Term. The Parties shall specify and agree to the period of
Product delivery for the "Delivery Term," as defined herein, by checking one of the following
boxes:

[] Delivery shall be for a period of ten (10) Contract Years.

[] Delivery shall be for a period of fifteen (15) Contract Years.

Delivery shall be for a period of twenty-five (25) Contract Years.

[] Non-standm~t Delivery shall be for a period of.__ Contract Years.

(i) As used herein, "Delivery Term" means the period beginning on
the Initial Energy Delivery Date, and continuing until the expiration of the Project Delivery Term,
unless terminated as provided by the terms of this Agreement. Notwithstanding the period of
delivery specified above, as used herein, "Project Delivery Term" means the period commencing
on the Full Commercial Energy Delivery Date and ending on the twenty-fifth anniversary of the
Full Commercial Energy Delivery Date, unless ternfinated as provided by the terms of this
Agreement.

(ii) The "Initial Energy Delivery Date" shall occur once all of the
following have been satisfied: (A) the Commercial Operation Date has occurred; (B) Seller shall
have received pre-certification for, and reasonably expects to receive in no more than tbirty (30)
days from the Full Co~mnercial Energy Delivery Date, the requisite CEC Certification and
Verification for the Project; (C) Buyer shall have received and accepted the Ia~itial Energy
Delivery Security in accordance xvith the relevant provisions of Article Eight of the Agreement,
as applicable (provided that Buyer shall not reject any such Initial Energy Delivery Security to
the extent it conforms to the requirements of Article Eight of the Agreement); and (D) all of the
Conditions Precedent in Section 2.5 have been satisfied or waived in writing. As evidence of the
Initial Energy Delivery Date, the Parties shall execute and exchaoge the "Energy Delivery Date
Confirmation Letter" attached hereto as Aooendix II on the Initial Euergy Delivery Date.

(iii) The "Partial Commercial Euergy Delivery Date" shall occur
once all of the following have been satisfied: (A) the Partial Co~mnercial Operation Date has
occurred; (B) Seller shall reasonably expect to receive in no more than thirty (30) days from the
Partial Commercial Energy Delivery Date, the requisite CEC Certification and Verification for
the portion of the Project comprising Partial Contract Capacity; and (C) Buyer shall have received
and accepted the Delivery Term Security in accordance with the relevant provisions of Article
Eight of the Agreement, as applicable (provided that Buyer shall not reject any such Delivery
Term Security to the extent it conforms to the requirements of Article Eight of the Agreement).
As evidence of the Partial Com~nercial Energy Delivery Date, the Parties shall execute and



EXECUTION COPY

exchange the "Energy Delivery Date Confirmation Letter" attached hereto as A_Ad2pendix lI on the
Partial Commercial Energy Delivery Date.

(iv)    The "Full Commercial Energy Delivery Date" shall occur once
all of the following have been satisfied: (A) the Full Commercial Operation Date has occurred;
(B) Seller shall reasonably expect to receive in no more than thirty (30) days from the Full
Commercial Energy Delivery Date, the requisite CEC Certification and Verification for the
Project; and (C) Buyer shall have received and accepted the Delivery Term Security in
accordance with the relevant provisions of Article Eight of the Agreement, as applicable
(provided that Buyer shall not reject any such Delivery Term Security to the extent it conforms to
the requirements of Article Eight of the Agreement). As evideuce of the Full Commercial Energy
Delivery Date, the Parties shall execute and exchange the "Euergy Delivery Date Confirmation
Letter" attached heieto as ~endix II on the Full Commemial Euergy Delivery Date.

(v) Seller shall be not be permitted to declare Full Corranercial
Operation before January 15, 2015, unless Buyer exercises the Full Commercial Operation
Acceleration Optiou pursuant to Section 3.9(c)(iv).

(d)    Delivery Point. The Delivery Point shall be the PNode at the Project’s
first point of interface with the CAISO Grid.

(e) Contract Quautity and Guaranteed Energy Production.

(i) The Contract Quantity during each Contract Year of the Project
Delivery Term is set forth iu Schedule 3.1(e) hereto which Seller shall ameud as of the Frill
Commercial Operation Date to reflect the then current Contract Quantity to the extent the then
current Contract Quantity differs from the Contract Quantity set forth in Schedule 3.1(e) solely
due to a change in construction schedule for the Project as set forth in Appendix III, and Seller
shall provide Buyer with Notice of such amended Schedule 3.1(e) as part of the Commercial
Operation Certificatiou Procedure as provided in Aooendix V for the Full Commercial Operation
Date.

(ii)    Throughout the Project Delivery Term, Delivered Energy shall
be no less than the Guaranteed Energy Production in any period of twenty-four (24) consecutive
months during the Project Delivery Term ("Performance Measurement Period"), whereby each
Performauce Measuremeut Period shall com~nence on each monthly anniversary of the Full
Commercial Euergy Delivery Date. "Guaranteed Energy Production" in a Performance
Measurement Period means an amount of Delivered Energy, as measured in MWh, equal to the
amount calculated by the followiug formula:

Guaranteed Energy Production = 70% x CQPMP x-PMHSEH

PMH

where:

CQPMP = the aggregate sum of Contract Quantities during such Performance
Measurement Period as set forth in Schedule 3. l(e) hereto (provided that
the Contract Quantity for any partial calendar ~nonth shall be pro-rated
for that month);
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PMH = the total ~mmber of hours in the applicable Performance Measurement
Period; and

SEH = subject to Sectiou 3. l(i)(i), the total number of Seller Excuse Hours in
the applicable Performance Measurement Period.

(iii) If the Delivered Energy during a Performance Measurement
Period is less than the Guaranteed Energy Productiou for such Performance Measurement Period,
then:

(A)    Buyer shall notify Seller of such deficieucy, m~d within
sixty (60) days following such notice, Seller shall provide Buyer of a calculation of Seller Excuse
Hours, if any, during such Performance Measurement Period.

(B) within one huudred twenty (120) days after the last day
of the last month of such Performauce Measurement Period, Buyer shall give Seller a Notice
setting forth tbe quautity in MWhs of the difference between such Guaranteed Energy Production
aud such Delivered Energy for such Performance Measurement Period ("Guaranteed Energy
Shortfall").

(C)    Seller may elect to pay, within ten (10) Business Days
after Seller receives Notice of such Guaranteed Energy Shortfall under clause (A) of this Section
3. l(e)(iii) above, liquidated damages in an amount equal to the product of (1) the Shortfall Price,
multiplied by (I1) the relevant Guaranteed Energy Shortfall ("Energy Shortfall Liquidated
Damages"); provided, however, that Seller shall not be entitled to pay Energy Shortfall
Liquidated Damages after Seller has paid to Bnyer, in the aggregate during the Project Delivery
Term, Energy Shortfall Liquidated Damages for 338.6 GWh in Guarauteed Energy Shortfalls.
Seller’s cure by payment of liquidated damages with respect to a Performance Measuremeut
Period shall be deemed achievement of the Guaranteed Energy Production.

(D)    if Seller does uot pay Energy Shortfall Liquidated
Damages within the ten (10) Business Day time period specified in Section 3.1(e)(iii)(C) or if
Seller is not entitled to pay Energy Shortfall Liquidated Damages as set forth iu Section
3.1 (e)(iii)(C), Buyer may, at its option, declare an Event of Default within sixty (60) days after (I)
the expiration of Seller’s ten (10) Business Day time period to cure, or (Ii) delivery of the Notice
of a Guaranteed Energy Shortfall as provided in Section 3.1(e)(iii)(B), respectively. If Buyer opts
not to declare an Eveut of Default with respect to a Guaranteed Energy Shortfall in respect to a
particular Performance Measurement Period, or if Buyer does not declare an Event of Default
\vithin such 60-day period, theu Buyer shall be deemed to have waived its right to declare an
Eveut of Default with respect to such Guaranteed Euergy Shortfall, but Buyer shall uot be
deemed to have waived its right to declare aa Event of Default with respect to any Guarauteed
Energy Shortfall that might occur thereafter.

(E)    each Party agrees and acknowledges that the damages
that Buyer would incur due to the Project’s failure to deliver the Guaranteed Energy Production
amount would be difficult or impossible to predict with certainty, and that the Energy Shortfall
Liquidated Damages contemplated by this Sectiou 3.1(e)(iii) are an appropriate approximation of
such damages. Buyer acknowledges and agrees that the Project’s failure to deliver Energy duriug
a Performance Measuremeut Period in an amouut equal or greater than the Guaranteed Euergy
Production shall not be an Event of Default pursuant to Sectiou 5.1(a)(iii) or 5. l(b)(iii), except as
set forth in this Section 3.1(e).
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(f) Dedication.

(i) Throughout the Delivery Term, Seller shall sell and deliver all
Product produced by the Project solely to the CAISO at the Delivery Point (which obligatiou
shall also apply in the same manuer to Seller’s representations, warranties, and covenants iu this
Agree~neut with respect to the delivery of the Project’s output).

(ii) In no event shall Buyer be obligated to pay for, in any hour, any
Delivered Energy to the CAISO that exceeds one hundred three percent (103%) of the Contract
Capacity during the months of July, August or September duriug any Contract Year of the Project
Delivery Term or following the Initial Energy Delivery Date, or one hundred teu pel~ent (110%)
of the Contract Capacity during auy other calendar month of the Contract Year of the Project
Delivery Terln or followiug the Initial Energy Delivery Date.

(iii)    Subject to Sectiou 3.9(c)(iv) whelein Buyer has exercised its Full
Commercial Operation Acceleration Option, for the period commencing on the Partial
Commercial Energy Delivery Date until Jamlary 1, 2015 (the "Full ConmaerciaI Operation
h~terim Period"), (A) Buyer shall uot be obligated to pay for, in any hour, any Delivered Energy
to the CAISO that exceeds one hundred three pel~ent (103%) of the Partial Contract Capacity
during the months of July, August or September, or one huudted ten perceut (I 10%) of the Partial
Contract Capacity during the other calendar lnonths (such cap, the "Partial Coutract Capacity
Cap"), aud (B) Seller shall be permitted to sell and deliver Product produced by the Project, in
any hour, in excess of the Partial Coutract Capacity Cap to any third-party other than to the
CAISO for Buyer’s account; provided, however, that during the Full Cormnercial Operation
Iuterim Period, the amount of Energy deemed to be Delivered Euergy shall equal the product of
the actual Delivered Energy as measured by the CAISO revenue meter for the Project multiplied
by a fraction, the numerator of which shall be the Partial Contract Capacity and the deno~ninator
of which shall be the total amouut of installed power capacity of the Project at unity power factor
(as determined by the cumulative power rating of the inverters iustalled at the Project). For each
calendar month of the Full Cmmnercial Operation Iuteri~n Period, Seller shall provide to Buyer,
no later than the second (2~a) Busiuess Day of such month, a written Notice stating the total
amount of installed power capacity of the Project at unity power factor (as determined by the
cumulative power rating of the inverters installed at the Project) to be used in the calculation of
Delivered Energy set forth in this Section 3.1(f)(iii) during such month, which total amount shall
be certified by a Licensed Professional Engineer on the first (1~t) day of such month.

(g)    P~. All Product provided by Seller pursuant to this Agreement shall
be supplied froln the Project only. Seller shall not ~nake any material alteration or modification to
the Project ~vhich results in a change to the Contract Capacity or Contract Quantity ~vithout
Buyer’s prior written consent, unless such alteration or modification is required as a result of any
change, enactment, or adoption in any Law after the Executiou Date and Seller has provided
Buyer with prior Notice describing the nature of the alteration or modification, its affect on
Coutract Capacity or Contract Quantity, as applicable, and the reason for such change. The
Project is further described in Appendix IV.

(h)    Ia~terconnection Facilities. Seller shall (i) arrange and pay independently
for any and all necessary costs under any interconnection agreement with the h~terconuection
Provider at the Interconnection Poiut; (ii) maintain, or cause to be maintained, the Ia~terconnection
Facilities, including metering facilities; and (iii) perform all uecessary upgrades as required by the
Interconnection Provider. Seller and the CAISO shall have executed a Participating Generator
Agreement for (or amended its existing Participath~g Geuerator Agreemeut to provide for) at least
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the Contract Capacity as of such time as necessary for Seller’s performance of its obligatious
hereunder. For the avoidance of doubt, the obligations set forth in this Section 3.1(h) are material
obligatious of the Seller, and subject to Section 5.1(a)(iii).

(i) Performance Excuses.

(i) Seller Excuses. Seller shall be excused from delivering the
Product and achieving the Guaranteed Energy Production for the applicable time period duriug
Seller Excuse Hours. For the avoidance of doubt, iu the event that Seller’s ability to generate,
Schedule or deliver Euergy to the Delivery Poiut is impaired, but not wholly prevented, by one of
the couditions, specified iu the definition of Seller Excuse Hour, Seller shall be excused only to
the extent it is prevented from performing and a Seller Excuse Hour shall be deemed to occur
proportional to the impainneut. For example, if Seller is required to curtail one quarter of its
output on average over a particular hour, it shall be deemed to have accrued .25 Seller Excuse
Hours.

(ii) Buyer Excuses. Without limiting Buyer’s rights and obligations
iu Section 3.7(e) for a Force Majeure affecting Buyer, the obligation of Buyer to accept or pay for
the Product shall be excused onIy (A) by Seller’s failure to deliver the Product to the CAISO at
the Delivery Point for any reasou other thau Buyer’s negtigeuce, willful misconduct or failure to
perform; (B) by Seller’s failure to either have a direct physical iuterconnection to the CAISO
Grid for the Coutract Capacity or otherwise be electrically within the metered bouudaries of the
CAISO Grid; or (C) duriug Curtailment Periods.

(iii)    Curtailment Period. Notwithstandiug Sectiou 3.1(b) and this
Section 3.1(i), Seller shall reduce delivery amounts as directed by a Transmission Provider,
CAISO, or the Participating Transmission Owner dm’ing any Curtaihnent Period.

(iv)    No Excuse. Except for a failure or curtailment resulting fi’o~n a
Force Majeure or during a Curtailment Period, the failure of electric traosmission service shall
not excuse performance with respect to either Party for the delivery or receipt of Energy to be
provided under this Agreement.

(j) Greeuhouse Gas Emissions Reporting. During the Term, Seller
ackuowledges that a Govemmeutat Authority may require Buyer to take certain actions \vith
respect to greenhouse gas emissions attributable to the generatiou of Energy, including, but not
limited to, reporting, registering, tracking, allocating for or accounting for such emissions.
Promptly follo\viug Buyer’s written request, Seller agrees to take all colmnercially reasonable
actions and execute or provide any aud all documents, information or instruments with respect to
generation by the Project reasonably necessary to permit Bnyer to comply with such
requirements, if any. Notwithstanding Buyer’s ability to obtain from Seller the iufonnatiou set
forth in this Section 3. l(j), Seller shall be responsible for any emission compliance obligatious
pursuant to applicable Laws for the Project or the Product prior to and at the Delivery Point.

(k) .WREGIS. Seller shall, at its sole expense, take all actions and execute
all documeuts or instruments necessary to ensure that all WREGIS Certificates associated with all
Renewable Energy Credits correspoudiug to all Delivered Energy from the Project as measured at
the CAISO reveuue meter of the Project during the Delivery Term are issued aud tracked for
purposes of satisfying the requirements of the California Renewables Portfolio Standard and
trausferred in a timely manner to Buyer for Buyer’s sole benefit. Seller shall comply with all
Laws, iucluding, without limitatiou, the WREGIS Operating Rules, regarding the certification
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and transfer of such WREGIS Certificates to Bnyer and Buyer shall be given sole title to all such
WREGIS Certificates. !n additiou:

(i) Prior to the Co~nmercial Operatiou Date, SeIler shall register the
Project with WREGIS. During the Delivery Term, Seller shall establish and maintain an account
with WREGIS ("Seller’s WREGIS Accouut’). Seller shall transfer the WREGIS Certificates
using "Forward Certificate Transfers" (as described iu the WREGIS Operating Rules) from
Seller’s WREGIS Account to the WREGIS accouut(s) of Buyer or the account(s) of a designee
that Buyer identifies by Notice to Seller ("Buyer’s WREGIS Accouut"). Seller shall be
respousible for all expenses associated with registeriug the Project with WREGIS, establishing
and maiutaining Seller’s WREGIS Account, paying WREGIS Certificate issuance aud trausfer
fees, and trausfen’ing WREGIS Certificates from Seller’s W~GIS Accouut to Buyer’s WREGIS
Account.

(ii) Seller shall cause Forward Certificate Transfers to occur on a
monthly basis in accordance with the certification procedure established by the WREGIS
Operating Rules. As of the Execution Date, the WREGIS Certificates are expected to be created
no later than ninety (90) calendar days after the end of each calendar month for Delivered Energy
measured at the CAISO revenue meter of the Project in that calendar month. For example, for
Delivered Euergy in January 2012, the WREGIS Certificates will be c~eated in WREGIS no Iater
than April 30, 2012. Since WREGIS Certificates will only be created for whole MWh amounts
of Delivered Energy, any fractional MWh amounts (i.e., kwh) will be carried forwm’d until
sufficient generation is accmnulated for the creation of a WREGIS Certificate.

(iii) Due to the ninety (90) day delay in the creation of WREGIS
Certificates relative to the timing of invoice payment under Article 6, Buyer shall make an
invoice payment for a given month in accordance with Article 6 before the WREGIS Certificates
for such month are formally transferred to Buyer in accordance with the WREGIS Operating
Rules and this Section 3.1(k). Notwithstanding this delay, Buyer shall have all right and title to
all such WREGIS Certificates upon payment to Seller iu acco~ztance with Article 6.

(iv) If WREGIS changes the WREGIS Operating Rules after the
Execution Date or applies the WREGIS Operating Rules in a manner inconsistent with this
Section 3.1(k) after the Execution Date, the Parties promptly shall modify this Section 3.1(k) as
reasonably required to cause aud enable Seller to transfer to Buyer’s WREGIS Account a quantity
of WREGIS Certificates for each given calendar month that correspouds to the Delivered Energy
measmed at the CAISO revenue meter of the Project in the same calendar mouth.

(v)    Seller ~varrants that all necessary steps to allow the Reuewable
Energy Credits transferred to Buyer to be tracked in the Western Renewable Energy Geueration
13~formation System will be taken prior to the first delivery under the contract.

(vi) Seller shall be deemed to have satisfied the warrm~ty iu Section
3.1 (k)(v) so long as Seller fulfills its obligations under Sectiou 3.1 (k)(i) through (iv) above.

(1)    Prevailing Wage. To the extent applicable, Seller shall comply with the
prevailing wage requirements of California Public Utilities Code Section 399.14, subdivision (11).

(m)    Obtainiug and Maiutainiug CEC Certification and Verification. Seller
shall take all connnercially reasonable steps includiug, but not linfited to, making or supporting
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timely filings with the CEC to obtain and ~naiutain CEC Certification and Verification throughout
the Term.

3.2    Green Attributes. Seller hereby provides aod conveys all Green Attributes
associated with all electricity generation from the Project to Buyer as part of the Product beiug
delivered. Seller ~epresents and warrants tbat Seller holds the rights to all Green Attributes from
the Project, and Seller agrees to convey and hereby conveys all such Green Attributes to Buyer as
iucluded in the delivery of the Product fi’om the Project.

3.3 Resource Adequacy.

(a) As of the Execution Date and during the Delivery Term, Seller shall use
co~nmerciaIly ~easouable efforts to qualify the Project for Resource Adequacy and certify such
Resource Adequacy with the CAISO or other applicable regional eutity and Seller shall execute
any and all documents or instrmneuts reasouably uecessary to euable Buyer to use any RA
Capacity from the Project to count toward Buyer’s Resource Adequacy Requirements. To assist
Seller in its efforts to qualify the Project for Resource Adequacy and certify such Resource
Adequacy in accordance with this Sectiou 3.3(a), Buyer shall (i) cooperate with and encourage
the CAISO; and (ii) cooperate and coordiuate with Seller, in Seller’s efforts. During the Delivery
Term, Seller grants, pledges, assigns and otherwise co~mnits to Buyer all of the Project’s Contract
Capacity, including Capacity Attributes, to euable Buyer to meet its Resource Adequacy or
successor program requirements, as the CPUC, CAISO or other regional entity may prescribe
("Resource Adequacy Requirements"). Seller agrees that during the Delivery Term, Seller shall
comply with the terms set forth in Appeudix VIII to enable Buyer to use all of the capacity,
includiug Capacity Attributes, committed by Seller to Buyer pursuant to this Agreement to meet
Buyer’s Resource Adequacy Requiremeuts. Except as expressly set fo~b herein, Seller makes no
representations or wan’antics as to the legal existence, transferability or effectiveness of any
Capacity Attributes or as to Buyer’s ability to meet any Resource Adequacy Requirements
through the purchase, conveyance, grant, pledge, assignment or commitment of Contract
Capacity hereunder.

(b) Seller shall be responsible for all costs, charges, expenses, penalties, and
obligations resulting from Availability Standards, if applicable, and Seller shall be entitled to
retain all credits, payments, and revenues, if any, resulting from Seller achieving or exceediug
Availability Standards, if applicable.

(c) Buyer shall be responsible for all costs, charges, expenses, penalties, and
obligations resultiug from the Replacement Capacity Rules, if applicable, provided that Seller has
giveu Buyer Notice of the outages subject to tbe Replacemeut Capacity Rules at least ninety (90)
days before the first day of the month for which the outage will occur, ff Seller fails to provide
such Notice, then Seller shall be responsible for all costs, charges, expenses, peualties, and
obligations resulting from the Replacement Capacity Rules for such ontage.

(d) To the extent Seller has an exemption from the Availability Standmds or
the Replacement Capacity Rules under the CAISO Tariff, Sections 3.3(b) and 3.3(c) above shall
uot apply.

3.4 Trans~nission and Scheduliug.

(a) Obligsations.
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(i) Seller Obligations. Duriug the Delivery Term, Seller shall
an’ange and be responsible for transmission service, and shall Schedule or arrange for Scheduling
Coordinator services with the CAISO, for delivery of the Product to and at the Delivery Point to
the CAISO and bear all risks and costs associated with such transmissiou service to and at the
Delivery Point, except as otherwise provided in this Agreement in respect of Curtaihneut Periods.
Seller shall be responsible for (A) all costs and charges to and at the Delivery Point, including
electric transmission losses and congestion, Scheduling Coordiuator charges, and any and all NV
Energy costs and charges, and (B) congestion costs reflected in the difference in the LMP
between the Delivery Poiut and the SP15 Existing Zone Generation Trading Hub. Seller shall not
be responsible for costs and charges imposed by the CAISO from the Delivery Point (other than
as set forth in clause (B) of this Section 3.4(a)(i) above), for which Buyer accepts responsibility
pursuant to Section 3.4(a)(ii). Seller shall fulfill all contractual, metering and applicable
interconnection requirements, iucludiug those set forth iu applicable tariffs, so as to be able to
provide Delivered Energy to and at the Delivery Point to the CAISO.

(ii)    Buyer Obligations. During the Delivery Term, Buyer shall be
responsible for auy and all CAISO costs and charges, electric transmission losses and cougestion
from the Delivery Point (except as provided in Section 3.4(a)(i), Section 3.4(b), Section 3. l(i)(ii),
and Section 4.6).

(iii)    Seller and Buyer shall cooperate to minimize the charges
imbalances described in this Section 3.4(a) to the exteut possible.

(b) Inter-SC Trades.

(i) With respect to each hour in which Seller submits Scheduled
Energy to the CAISO, Seller shall enter iuto SIBR a Day-Ahead o1’ Real-Time Inter-SC Trade to
sell Energy to Buyer at the SP15 EZ Gen Hub and Buyer shall enter into SIBR a corresponding
Day-Ahead or Real-Time Iuter-SC Trade to purchase Energy from Seller at the SP15 EZ Gen
Hub, in both cases in an amount equal to, and in the same market (Day-Ahead or Real-Time) as,
the Scheduled Energy in such hour. Seller shall use commercially reasonable efforts to ensure
that the Day-Ahead Schedule or Real Time Schedule, as applicable, submitted by Seller reflect
the amount of Delivered Energy most recently forecasted to be available from tbe Project in each
such hour. In the event that the Parties cannot enter iuto such h~ter-SC Trades despite usiug
commercially reasonable efforts for any such hour, Seller shall pay Buyer an amount equal to the
applicable Day-Ahead or Real Time LMP at the SPt5 EZ Gen Hub for such hour multiplied by
the amount of Energy in the Inter-SC Trade Schedule provided pursuant to Sections 3.4(b)(ii) or
(iii) below for such hour, pursuant to the process set forth in Section 6.1 of this Agreement and
any such payments pursuant to this Section 3.4(b) shall be in accordance with the methodology
set forth in Schedule 4.6.

(ii)    Daily Inter-SC Trade Schedules. During the Delivery Term, to
the extent Seller elects to participate in the Day-Ahead Market, Seller or Seller’s SC shall provide
the Day-Ahead h~ter-SC Trade Schedule to Buyer via the method provided in Appendix VII, for
each day no later than 6:00 a.m. Pacific Prevailing Time ("PPT") on the "Preschedule Day" (as
defiued by the WECC) for such day. Contact details for Buyer’s Day-Ahead Trading Desk are as
follows:

Day-Ahead Trading Desk
Primary Telephoue: (415) 973-6222
Backup Telephone: (415) 973-4500
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(iii)    Hourly h~ter-SC Trade Schedules. Dufiag the Delivery Term, to
the extent Seller elects to participate in the Hour-Ahead Scheduling Process (HASP) or Real-
Time Market (RTM), each as defined in the CAISO Tariff, by sublnitting a Real-Time Schedule,
Seller shall provide, or cause its SC to provide, a corresponding Real-Time h~ter-SC Trade
Schedule to Buyer via the method provided in Appendix VII, for each hour no later than two (2)
hours before HASP or Real-Time Inter-SC Trade Period (as defined in the CAISO Tariff) for
such honr. In addition, Seller shall provide a forecast of the Real-Time Inter-SC Trade Schedule
for each of the six (6) hours following such hour. These notices and changes to the h~ter-SC
Schedule shall be communicated via the method provided in Appendix VII. Contact details for
Buyer’s Real Time Trading Desk are as follows:

Real Time Trading Desk
Primary Telephone: (415) 973-4500

(iv)    Iu any hour in which the Parties enter into corresponding Day-
Ahead Inter-SC Trades pursuant to Section 3.4(b)(i), Buyer will pay Seller au mnount equal to the
Day-Ahead Marginal Cost of Losses (as defined in the CAISO Tariff and calculated by the
CAISO) at the SP15 EZ Geu Hub for that hour less the Day-Ahead Marginal Cost of Losses at
the Delivery Poiut for that hour, such differeuce multiplied by the amount of Energy in the Day-
Ahead Inter-SC Trade Schedule; provided that if such calculation results in a negative dollar
amount, Seller shall credit Buyer au mnount equal to the absolute value of such difference
pursuant to the process set forth in Section 6.1 of this Agreeinent. Likewise, in auy bout in which
the Parties enter into corresponding Real-Time Inter-SC Trades or Seller makes a payment
pursuaut to Section 3.4(b)(i), Buyer will pay Seller an amount equal to the Real-Time Marginal
Cost of Losses (as defiaed in the CAISO Tariff aud calculated by the CAISO) at the SP15 EZ
Gen Hub for that hour less the Real-Time Marginal Cost of Losses at the Delivery Point for that
hour, such difference multiplied by the amount of Energy iu the Real-Time Inter-SC Trade
Schedule; provided that if such calculation results in a negative dollar amouat, Seller shall c~edit
Buyer an amount equal to the absolute value of such difference pursuant to the process set forth
in Section 6.1 of this Agreement. Any payments pursuant to this Section 3.4(b) shall be in
accordance with the methodology set forth in Schedule 4.6.

(c) Congestion Revenue Rights. Bnyer shall request Congestion Revenue
Rights through the annual CRR Allocation (as defined iu the CAISO Tariff) that shall have as the
CRR Source the Project’s Delivery Point, and shall have as the CRR Siuk, Buyer’s Default LAP
for the on-peak periods only ("Applicable CRRs") in an amount no less than the unallocated
forecasted average on-peak quarterly deliveries from the Project ("Requested Project CRR
Allocatioa A~nount") which shall be reflected in Buyer’s nomination submitted to the CAISO for
Applicable CRRs ("Buyer’s CRR Request"). The Requested Project CRR AIlocation Amount
shall be deternfined by Buyer based on the most receut aunual forecast of Delivered Energy
provided by Seller pursuant to Section 3.4(e)(i) below for which Buyer has not received previous
Applicable CRRs. Buyer’s CRR Request may include Applicable CRRs in excess of the
Requested Project CRR Allocation Amount in its soIe discretion, but Buyer’s CRR Request will
not include Applicable CRRs for the purposes of this Agreement ia excess of the lesser of the
maxi~num expected ou-peak quarterly Delivered Energy from the Project or the Contract
Capacity. During the period the CAISO allocates to Buyer Applicable CRRs through the CRR
Allocation (the amount allocated by CAISO, "CAISO Allocated CRRs"), Buyer shall pay Seller
an mnount equal to the product of (A) an amount equal to the Day-Ahead Marginal Cost of
Congestion (as defined in the CAISO Tariff and calculated by CAISO) at the SP15 Existiug Zone
Generation Trading Hub for each hour miuus the Day-Ahead Marginal Cost of Congestion at the
Delivery Point for such hour, and (B) an amount equal to the CAISO Allocated CRRs less any
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Applicable CRRs allocated to electric generation projects with cormnercial operations dates
earlier than the Project’s Full Co~ranercial Operation Date (it being understood that the Project
shall have priority for Applicable CRRs over any other electric generation projects with
commercial operations dates that are later than the Project’s Full Commercial Operation Date).
In addition, Buyer shall reduce any payment owed to Seller resulting from the preceding
calculation by the amount of any CAISO Grid Management Charges or administrative fees
directly caused by Buyer’s CRR Request or CAISO Allocated CRRs for the purposes of this
Agreement, as may be implemented by the CAISO as part of the CRR Allocation process. Any
such payments pursuant to this Sectiou 3.4(c) shall be in accordance with the methodology set
forth in Scbedule 4.6. For the sake of certaiuty, the Buyer shall retain the value of such
Applicable CRRs that are associated with all Applicable CRR value from the SP15 Existing Zone
Generation Tradiug Hub to Buyer’s Default LAP. To the extent this Transaction is terminated
prior to the expiration of any Applicable CRRs acquired pursuant to this provision or otherwise,
the Parties may seek to recover any Applicable CRR costs to which they believe they are entitled
in accordance with Section 5.3.

(d)    EIRP Requirements. Seller may, but shall not be required to, apply to
have the Project certified as a Participating Intermittent Resource. Notwithstanding the preceding
seutence and following Buyer’s written request for Seller to apply to have the Project certified as
a Participating Intermittent Resource, Seller shall use commercially reasonable efforts to obtain
such certification and participate in and comply with EIRP, to the extent that such certification,
participatiou and compliance is a benefit to Buyer and does not negatively impact Seller or the
Project. Seller and Buyer shah cooperate to determine the benefits and disadvantages of the
Parties to certification of the Project as a Participating Intermittent Resource and participation in
and compliance with E1RP.

(e) Scheduling Coordinator. Each of Buyer and Seller shall be its o~vn
Scheduling Coordinator with respect to this Transaction or designate a qualified third-party to
fulfill such role. Seller or its Thi~l-Party SC shall submit either a Day-Ahead Schedule or Real
Time Schedule with respect to every hour in which Seller provides Delivered Energy to Buyer.
Seller shall use commercially reasouable efforts to ensme that such Day-Ahead Schedule or Real
Time Schedule, as applicable, shall reflect the amount of Delivered Energy most recently
forecasted to be available from the Project in each such hour. During the Delivery Term, Seller
shall provide Buyer the folIowh~g forecasts and Schedules pursuant to the instructions in this
Section 3.4(e) and Appendix VII:

(i) Annual Forecast of Delivered Energy. No later than (A) the
earlier of September 1 of the first Contract Year or forty-five (45) days before the first day of the
first Contract Year of the Delivery Term, if applicable, and (B) September 1 of each calendar year
for every subsequent Contract Year during the Delivery Term, Seller shall provide to Buyer a
non-binding forecast of each month’s average-day Delivered Energy, by hour, for the fotlo\ving
calendar year via tbe method provided in Appendix VII.

(ii) Monthly Forecast of Delivered Energy. Ten (10) Business Days
before the beginning of each month during the Delivery Term, Seller shall provide to Buyer a
non-binding forecast of each day’s average Delivered Energy, by hour, for the following month
via the method provided iu Appeudix VII.

(iii) Daily Forecast of Scheduled Energ,/. During the Delivery Term,
Seller or Seller’s SC shall provide to Buyer a non-binding forecast of Scheduled Energy via the
method provided in Appendix VII, for each day no later than 6:00 a.m. Pacific Prevailing Time
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("PPT") on the "Preschedule Day" (as defined by the WECC) for such day. Each daily forecast
shall clearly identify, for each hour, Seller’s best estimate of all amounts of Delivered Energy to
be delivered at tbe Delivery Point. Contact details for Buyer’s Day-Ahead Trading Desk are as
follows:

Day-Ahead Tradiug Desk
Primary Telephone: (415) 973-6222
Backup Telephone: (415) 973-4500

Seller or its Third-Party SC shall make available to Buyer all data and information from its
CAISO software applications associated with the Project’s Resource ID, including OMAR, SIBR,
BAPI, and SLIC, but only to the extent such data mad information is uecessary for eusuriug
compliance with the Agreement, the CAISO Tariff aud all applicable Laws; provided, however,
the foregoing obligation shall be deemed satisfied to the exteut Buyer is able to access such data
and information.

(f) Iategration into the CAISO Grid.

(i) Integration. Seller shall take all cotmnercially reasouable
measures, at its soIe cost, to cause the Project to either (A) have a direct physical interconnection
to the CAISO Grid for the Contract Capacity, or (B) otherwise be electrically withiu the metered
boundaries of the CAISO Grid, for example, by means of a Pseudo-Tie, so as to be able to deliver
the Contract Capacity. Such direct physical intercouuection ~nay include, but is not limited to, (a)
an interconnectiou of the Project to the Eldorado substation through the constrnction and use of a
generation tie-line, or (b) an intercounectiou of the Project to the Merchaut 230 kV substation
following any integration of the Memhant substation mad the Merchant-Eldorado 230 kV
transmission line into the CAISO Grid.

(ii)    Participating Generator. Seller shall take all cormnercially
reasonable measmes, at its sole cost, to execute a Participating Generator Agreement for the
Contract Capacity at the earliest time that such option becomes available to it. Thereafter, Seller
shall ~naintain such agreement in full rome and effect and to perform its obligations thereunder
throughout the Delivery Term. Until such Participating Generator Agreement is executed, Seller
shall provide to Buyer copies of all material correspondence and writteu reports related to the
status of such Participating Generator Agreement on a monthly basis.

(iii) Large Geuerator Interconnection Agreement. ff Seller opts for
the Project to have a direct physical intemonnection to the CAISO Grid, then Seller shall provide
Buyer with written reports of the status of the LGIA and Electric System Upgrades, if applicable,
for such direct physical interconuection on a monthly basis. The foregoing shall not preclude
Seller from executing an LGIA that it reasouably determines allows it to comply with its
obligations under this Agreement and applicable Law.

3.5 Standards of Cam.

(a) General Operation. Each Party shall comply with all applicable
requirements of Law, the CAISO (and, with respect to Seller, the applicable Transmission
Provider providing transmission services to and at the Delivery Point), NERC and WECC in
performing under this Agreement (including, with respect to Seller, those related to construction,
ownership and/or operation of the Pmjec0.
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(b) Tmusmission Provider and WECC Standards. Each Party shall perform
all generation, Scbeduliug and transmission services (as applicable) in compliance with all
appIicable (i) operatiug policies, criteria, rules, guideliues, tariffs aad protocols of the CAISO, (ii)
WECC scheduliug practices and (iii) Good Utility Practices. Ia the event that the CAISO Tariff
and/or any protocols relating thereto are changed, amended, inodified, replaced or terminated,
Seller and Buyer agree to comply with such revisions and, to the extent practical, to implement
such revisions in a manner that maintains the relative econonlic positions of the Parties as of the
Execution Date. In addition to the foregoing, Seller shall perform all generation and transmission
services to and at the Delivery Point in compliance with all applicable operating policies, criteria,
rules, guidelines, tariffs aad protocols of each applicable Transmission Provider.

(c) Reliability Standard. Seller agrees to abide by all (i) NERC, WECC and
Transmission Provider reliability requirements, includiug Resource Adequacy Requirements and,
if applicable, CPUC General Order No.167, "Enfomement of Maintenance and Operation
Standards for Electrical Generating Facilities", and (ii) all applicable requirements regarding
iuterconnection of the Project, iucluding the requirements of the interconuected Transmission
Provider. To the extent applicable, Seller shall enter into and comply with the WECC Reliability
Management System (Generator) Agreement, or successor agreement, as of the Commercial
Operation Date and throughout the Delivery Term.

3.6 Meterin.g.

(a) Metered Energy. All output from the Project per the terms of this
Agreement must be delivered through and measured by the Metering Equipmeut, which must be
dedicated exclusively to the Project described hel~in. All Product pumhased uuder this
Agreement must be measured by the Project’s CAISO revenue meter to be eIigible for payment
under this Agreemeut. Such measuremeats of the Product (including Delivered Energy) shall be
used by Buyer (in addition to other relevant information) to validate and audit the Seller’s
iuvoices. In the event of Metering Equipment failnre, Seller shall provide other available
metering data to account for output from the Project and resolve the Energy that was not metered
as provided in Section 3.6(e) below.

(b) Ownership, Installation aad Maintenance. Seller shall purchase, own,
iustall, test, maintain, repair and repIace (as necessary) all Meteriug Equipment and shall bear all
expenses for such obligations. Seller shall also provide all installation, repair, replacement,
testing and maintenm~ce services or programs for the Metering Equipment, consistent with the
standards provided herein, at its sole expense. Seller’s performance of its obligations pursuant to
this Section 3.6(b) shall be in acco~lance with Good Utility Practice and Direct Access Standm’ds
for Metering and Meter Data establisbed by the CPUC. Seller shall insure all Metering
Equipmeut meets minimum accuracy staodards throughout the Delivery Term cousistent with
Direct Access Standards for Metering and Meter Data established by the CPUC.

(e) Collection of Data and Meter Cmlmmuications. Seller and Buyer, aud to
the extent required, any Third-Party SC, shall have uorestricted access to all data collected aad
recorded by the Metering Eqnipment, which it shall use, inter alia, for the purpose of invoicing
pursuant to Section 6.1, reviewing such invoices and performing its duties as Schedulh~g
Coordinator (as applicable). Seller hereby agrees to make available all meter data, inspection,
testing and calibration data aud reports to Buyer in a form reasonably acceptable to Buyer. Seller
shall provide to Buyer the ability to retrieve the meter data directly (via phone line) from the
meter at the Project. In the eveut that phone line is not available, Seller shall transmit data to
Buyer through other means of cmr~nunication as requested by Buyer (i.e. cellular
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communications from onsite personuel, facsimile, blackberry or equivaleut mobile e-mail) until
the phone line is reestablished.

(d) Mainteuance of Reliabilit7 of Data Collected. Seller shall maiutain the
reliability of all data collected from the meters and equipment at the Project. Seller shall ~naintain
a ~ecord of all data collected for the most recent five (5) year period during the Delivery Term.

(e) Meter Iuaccurac¥. If auy tested or retested Metering Equipment is found
to be not accurate withiu the tolerauce limits set forth in the Direct Access Standards for Metering
and Meter Data established by the CPUC, Seller shall promptly arrange for the conection or
replacement of the affected portiou of the Metering Equipment, at its expense, aud Seller shall
submit revised monthly invoices, pursuant to Section 6.2, covering the entire applicable time
period in order to conform fully such adjustments to the meter data. ff auy tested or retested
Metering Equipment is fouud to be not accurate within tbe tolerance limits aud the Parties caunot
otherwise agree as to the duration of the iuaccuracy, the inaccuracy will be deemed to have
occurred during the period from the date of discovery of the inaccuracy to the earlier of (i) one-
half of the period fi’om such discovery to the date of the last testhlg or retestiug of the Metering
Equipmeut (or relevant part thereof), as applicable, or (ii) if no prior testiug or retesting is
available, one hnndred eighty (180) days. Any mnounts due by Buyer or to be refuuded by Seller
as a result of any meter that is not accurate withiu the tolerance limits will be invoiced by the
Party owed such amouut on the next date on which such Party is to render an invoice in
accordauce with Section 6.1 followiug discovery of such inaccuracy.

3.7 Outage Notification.

(a) Transmission Provider Approval of Outage(s). During the Delivery
Term, if ~equired by the Transmission Provider, Seller is respousible for securiug Transmission
Provider approvals for Project outages, including securing changes in its outage schedules when a
Transmission Provider disapproves Seller’s Schedules or cancels previously approved outages.
Seller shall communicate any Transmission Provider-required chauges to Buyer in a timely
manner, iu accordauce with the provisions set forth iu Appendix VII or as otherwise mutually
agreed by the Parties.

(b)    Planned Outages. Seller shall notify Buyer of its proposed Planued
Outage schedule for the Project for the following calendar year by submitting a completed Outage
Notification Form in acco1~lance with the provisions set forth in Appeudix VII or as otherwise
mutually agreed by the Parties, uo later than August Ist of each year duriug the Delivery Term.
The Planned Outage schedule is subject to Buyer’s approval, which approval may not be
unreasonably withheld or conditioued. Notwithstaudiug the submission of the Outage
Notification Form described in the previous sentence, Seller shall also submit a completed Outage
Notification Form iu accot~tance with the provisions set forth in Appendix VII or as otherwise
mutually agreed by the Patties, uo later than fourteen (14) days prior to each Planned Outage.
Seller shall uot conduct Planned Outages without the prior written cousent of Buyer, which
consent may not be uureasonably withheld or couditioued. Seller shall coutact Buyer with any
requested changes to the Planned Outage schedule if Seller believes the Project must be shut
down to conduct maintenance that canuot be delayed until the next scheduled Planned Outage
consistent with Good Utility Practices. Seller shall not change its Planned Outage schedule
withont Buyer’s approval, not to be unreasonably withheld or conditioned. Seller shall not
substitute Energy from any other source for the output of the Pt’oject during a Planned Outage.
After any Planued Outage has been scheduled, at any time up to the com~nencement of work for
the Plauued Outage, Buyer may ~equest that Seller change its outage schedule. Seller shall notify
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Buyer of any incremental costs associated with such schedule change and an alternative schedule
change, if any, that would entail lower incremental costs. If Buyer agrees to pay the incremental
costs, Seller shall nse commercially reasonable efforts to accommodate Buyer’s request. Unless
Buyer is transmitting a CAISO order to Seller once a Planned Outage schedule has been fiualized
by Buyer and Seller, Buyer may not change Seller’s Planned Outage schedule without Seller’s
approval.

(c)     [reserved]

(d) Prolonged Outages. During the Delivery Term, Seller shall notify Buyer
of a Prolonged Outage as soon as practicable under tile circumstances by submitting the outage
data pursuant to the requirements set fortb in Appeudix VII Part B, and provide an estimate of the
duration of the outage therein. Seller shall notify Buyer in writing when the Project is again
capable of meeting its Contract Quantity on apro rata basis. Seller shall not substitute Energy
from any other source for the output of the Project during a Prolonged Outage.

(e) Force Majeure.

(i) To the extent either Party is prevented by Force Majeure from
carrying out, in whole or in part, its obligations under this Agreement, and such Party gives
Notice and details of the Force Majeure to the other Party as set forth below, the non-performing
Party shall be excused frown the performance of its obligations to the extent impacted by Force
Majeure. Within seventy-two (72) hours after the date on which (A) the non-performing Party
hmows or reasonably should have known of the commencement of Force Majeure (during periods
before the Full Commercial Operation Date), or (B) the Force Majeure cormnences (during
periods after the Full Commercial Operation Date), the non-performing Party shall give the other
Party oral notice of the event of Force Majeure. Within two (2) weeks after (A) the non-
performiug Party knows or should have known of the commencement of Force Majeure (during
periods before the Full Commemial Operation Date), o1" (B) the Force Majem~ commences
(during periods after the Full Conunercial Operation Date), the non-performing Party shall
provide the other Party with Notice describing in detail the particulars of the occurrence giving
rise to the Force Majeure claim. Failure to provide timely Notice constitutes a waiver of a Force
Majeure claim. Seller shall not substitute Product from any other source for the output of the
Project during an outage resulting from Force Majem~. The suspension of performance due to a
claim of Force Majeure lnust be of no greater scope and of no longer duration than is required by
the Force Majeure. Buyer shall not be required to make any payments for any Products that
Seller fails to deliver or provide as a result of Force Majeure during the term of a Force Majeure.

(ii)    Subject to Section 3.7(e)(iii), either Party may terminate this
Agreement by giving thirty (30) days’ Notice of such termination to the other Party if a Force
Majeure event preveuts more than fifty percent (50%) of the Contract Capacity of the Project
from operatiug for eighteen (18) consecutive months; provided, however, that such eighteen (18)
consecutive month period may be extended by Buyer by an additional six (6) months if such
failm~ to operate can be corrected through repair, restoration or other action or effort by the
Seller, and Seller shall have furnished to Buyer an acceptable proposal or plan for such repair,
restoration or other action or effort reasonably acceptable to Buyer before the expiration of such
eighteen (18) consecutive month period and is diligently pursuing such proposal or plan. If such
six (6) month extension is granted, then the termination right described in this Section 3.7(e)(ii)
shall not be exercisable until the end of such six (6) month period. Termination under this
Section 3.7(e)(ii) shall be without liability to either Party, except for any obligations for amounts
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due and payable in the ordinary course before such termination (specifically excluding any
Termination Pay~neut), aud except as provided in Section 3.7(e)(iii).

(iii) Buyer’s Rights.

(A)    The provisions set forth iu this Section 3.7(e)(iii) shall
survive any termination of this Agreement under Section 3.7(e)(ii) aud shall ~emain in effect until
the earlier of (I) reiustatement of the Agreement under subsection (B) below or execution of a
contract for the sale of any or all Redelivery Product uuder subsection (C) below, (II) if Seller
terminates this Agreemeut under Section 3.7(e)(ii) above, Buyer’s Option expires under
subsection (B) below, or (Ill) if Buyer terminates this Agreement under Section 3.7(e)(ii) above,
Seller’s submits its Offer as provided in subsection (C) below.

(B)    During the five (5) year period following m~y
termination of this Agree~nent by Seller under Section 3.7(e)(ii), Seller shall, prior to eugaging in
auy COlmnunications with any third party for the purpose of negotiating a term sheet or contract
for the sale of any or all of the Product generated by the Project (the "Redelivery Product"), give
Notice to Buyer of Seller’s intent to sell such RedeIivery Product fi’om the Project (the "Notice of
Project Redelivery"). Buyer, iu its sole discretion, shall have the right, but not the obligation to
purchase the Redelivery Product on the same terms and conditions as this Agreemeut (the
"Redelivery Option"). Buyer shall have forty-five (45) days from its receipt of the Notice of
Project Redelivery (the "Exercise Period") to exercise the Redelivery Option by giving Notice to
Seller of Buyer’s exercise of the Redelivery Option. If Buyer timeIy exercises the Redelivery
Option, then, effective on the Redelivery Optiou exercise date, the Parties shall re-execute and
submit for CPUC ApprovaI an agreement with the identical price, terms and couditions as this
Agreement, except that (I) the delivery term for the sale and purchase of the Redelivery Product
sball end on the date that would have been the end of the Delivery Term had the Agreemeut not
been terminated by Seller under Section 3.7(e)(ii), and (It) the contract price for the Redelivery
Product shall be the Contract Price that would have been effective at such time had the
Agreemeut not been terminated by Seller under Sectiou 3.7(e)(ii). If Buyer rejects the Redelivery
Optiou or fails to exercise the Redelivery Option within the Exercise Period, then the Redelivery
Option shall expire, aud Seller may thereafter freely sell or otherwise transfer, and cuter into
agieements to sell or otherwise transfer, the Redelivery Product to auy third party without auy
obligation to provide Buyer with a further right to purchase, or offer to purchase, Redelivery
Product.

(C)    Followiug the termination of this Agreemeut by Buyer
under Section 3.7(e)(ii), in the event tbat Seller is able to produce Energy from the Project within
five (5) years follo\ving the effective date of such terminatiou, Seller shall, concurrently with
engagiug in any communications with any third party for the purpose of negotiating a term sbeet
or contract for the sale of any or all Redelivery Product, offer to sell the Redelivery Product on
terms and conditions as determined by Seller in Seller’s sole discretion (the "Offer"). Buyer
aclomwledges and agrees that Seller’s Offer shall not be exclusive, and Seller may freely offer to
sell or otherwise transfer, or euter into agreements to sell or otherwise transfer, the Redelivery
Product to any third party concurrently with Seller’s Offer to Buyer. In no event and under no
cimumstances shall this subsection (C) be coustrued to require or obligate Seller to enter into a
contract with Buyer for the sale of any or all Redelivery Product.

(f)    Outage Procedures. The agreement of the Parties with respect to the
procedures for (i) providing notice of an outage, (ii) cmnmunicating during an outage, aud (iii)
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testing of the Project during au outage, in each case during the Delivery Term shall be set forth in
Appendix VII or as otherwise mutually agreed upoa by the Parties.

(g) Chan~es to Operating Procedures. Notwithstanding any language to the
coutrary contained in Sections 3.4, 3.6, 3.7 or 3.8 or Appendix VII, Seller understands aud
acknoxvledges that the specified transmissiou aad Scheduling mechanisms, metering
requirements, outage notification procedm~s aad operating procedures described therein are
subject to change by Buyer from time to time and, upon receipt of Notice of any such changes,
Seller agrees to work ia good faith to implemeat any such changes as reasonably deemed
necessary by Buyer due to ~quirements of a Govermnental Authority, CAISO or the applicable
Traasmission Provider.

3.8 Operations Logs and Access Rights.

(a) Operations Logs. During the Delivery Term, Seller shall maintain a
complete and accurate log of all material operatious and maiutenance information on a daily
basis. Such log shall include, but not be limited to, information on power productiou, availability,
mainteuance performed, outages, results of inspectious, manufacturer recommended services,
replacements, electrical characteristics of the geuerators, control settings or adjustmeuts of
equipmeut aud protective devices. Seller shall provide this iuformation electrouically to Buyer
withiu thirty (30) days of Buyer’s request.

(b) Access Rights. Buyer, its authorized agents, employees and inspectors
shall have the right of ingress to and egress from the Project on reasonable advance notice during
normal busiaess hours and for auy purposes reasouably connected with this Agreement or the
exercise of any and all fights secured to Buyer by Laxv, o1’ its tariff schedules, PG&E
Interconnection Handbook, Electric Rnle 21, and rules on file \vith the CPUC. Buyer shall abide
by the safety and security policies and procedures of the Project operator at all times. Seller shall
keep Buyer advised of the Project operator’s cun~ut safety and security policies and procedures.

3.9 New Generation Facility.

Add Sectiou 3.9.

If uot checked, this Sectiou 3.9 is inapplicable.

(a) Seller, at no cost to Buyer, shall be responsible to:

(i) Design and coustruct the Project.

(it) Perform all studies, pay all fees, obtain all necessary approvals
and execute all necessary agreements with the applicable Transmission Provider(s) for the
h~terconnection Facilities to Schedule and deliver the Product.

(iii)    Acquire all permits and other approvals necessary for the
coustruction, operation, and maiuteuance of the Project.

(iv) Complete all euviroumental impact studies uecessary for the
construction, operation, and maintenance of the Project.
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(v)    At Buyer’s request, provide to Buyer Seller’s general electrical
specifications and design drawings pertaining to the Project for Buyer’s review (but not approval)
prior to finalizing design of the Project and before beginning construction work based on such
specifications and drawings; provided that once Seller finalizes the design of the Project Seller
shall revise Appendix IV to reflect the total number of Units at the Project and the descfiption of
the Unit(s) utilized as generation assets as part of the Project and provide such revised A_AN~endix
IV to Buyer. Seller shall provide to Buyer reasonable advance Notice of any changes in the
Project that could have a material effect on Seller’s ability to perform uuder this Agreement and
provide to Buyer specifications and desigu drawings of any such chauges.

(vi)    Withiu fifteeu (15) days after the close of each month frotn the
first month following the Effective Date uutil the Full Commercial Energy Delivery Date occurs
provide to Buyer a Monthly Progress Report in the form attached hereto as A~ndix X and agree
to regularly scheduled meetiugs between representatives of Buyer aud Seller to ~evie\v such
monthly reports and discuss Seller’s constmctiou progress. Pfior to the Effective Date, the
Monthly Progress Report sbalI consist of an e-mail to the contract manager listed in Appendix IX
identifying the Milestones and indicating whether Seller has met or is on target to meet such
Milestones.

(b) Buyer shall have the fight, but not the obligation, to:

(i) Notify Seller in writiug of the results of the review witbin thirty
(30) days of Buyer’s receipt of all specifications for the Project, including a description of any
flaws perceived by Buyer in the design, provided, however, that Seller shall have uo obligation to
make any changes or modifications to the Project based on such Notice.

(ii)    Ialspect the Project’s construction site or on-site Seller data and
iuformation pertaining to the Project during business hours upon ~easonable notice, provided that
Buyer shall abide by the safety and security policies and procedures of the Project operator at all
times.

(c) Milestones.

(i) The Parties agree time is of the essence in regaMs to the
Transaction. Within ten (10) Business Days of receipt by Seller of a request therefore from
Buyer, Seller sball provide Buyer with m~y requested documentation to support the achievement
of certain milestones for the coustruction of the Project as set forth in Appendix III hereto
("Milestones").

(ii) If Seller misses three (3) or more Milestones, other than a
Guaranteed Project Milestone, or misses any one (1) by more thau ninety (90) days, except as the
result of Force Majeure, Seller shall submit to Buyer, within ten (10) Business Days of such
missed Milestone completion date, a remedial action plan ("Remedial Action Plau"), which shall
provide a detailed descriptiou of Seller’s course of action and plan to achieve the missed
Milestoues and all subsequent Milestones by the Guaranteed Full Conmaercial Operation Date, as
may be extended pursuant to Section 3.9(c)(v); ~, that delivery of any Remedial Action
Plan shall be Buyer’s sole ~medy for SeIler’s failure to achieve a Milestone ~ if such
Milestone is a Guaranteed Project Milestone in which case this paragraph shall not limit Buyer’s
rights and remedies afising from Seller’s failure to meet such Guarauteed Project Milestone as
provided below.
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(iii) The "Gnaranteed Project Milestones" ate that:

(A) The Construction Start Date shall occur no later tban the
Guaranteed Construction Start Date, provided that the Guaranteed Construction Start Date may
be extended on a day for day basis for delays cansed by a Fome Majeure ("Force Majeure
Construction Extension"); provided that Seller works diligently to resolve the effect of the Force
Majeure and provides evidence of its efforts promptly to Buyer upon Buyer’s written request;
provided further tbat, any such extension shall not exceed a cumulative three hundred sixty (360)
days; and

(B)    Seller shall bave demonstrated Partial Commercial
Operation per tbe terms of A_~pendix V no later than the Guaranteed Partial Co~mnercial
Operation Date, provided that (1) the Guaranteed Partial Commercial Operation Date may be
extended on a day for day basis equal to any exteusion claimed by SeIler pursuant to and in
accordance with Section 3.9(c)(iii)(A), and (II) the Guaranteed Partial Commercial Operation
Date shall be extended on a day for day basis in the event of a Force Majeure occurring after the
Construction Start Date, provided that Seller works diligently to resolve the effect of the Force
Majeure and provides evidence of its efforts promptly to Buyer upon Buyer’s written request.

(C)    Seller shall have demonstrated Full Commercial
Operation per the terms of Aooeudix V no later than the Guaranteed Full Commercial Operation
Date, provided that (I) the Guaranteed Full Commercial Operation Date may be exteuded on a
day for day basis equal to any extension claimed by Seller pursuant to and in accordance with
Section 3.9(c)(iii)(A), and (I1) the Guaranteed Full Commercial Operation Date shall be extended
on a day for day basis in the event of a Force Majeure occurring after the Construction Start Date,
provided that Seller works diligently to resolve the effect of the Force Majeure and provides
evidence of its efforts promptly to Buyer npon Buyer’s written reqnest.

Notwithstanding the foregoing, the total number of extension days under Section 3.9(c)(iii)(A),
(B) and/or (C) in connection with a delay in the Construction Start Date, Partial Commercial
Operation and/or Full Commercial Operation and due to Force Majeure shall not exceed a
cumulative three hnndred sixty (360) days.

(iv) Full Cormnercial Operation Acceleration Option. Buyer shall
have the option ("Full Commercial Operation Acceleration Option") to accelerate Seller’s
achievetnent of Full Commercial Operation, as follows:

(A) The Full Com~nercial Operation Acceleration Option
may be exercisable by Buyer prior to June 30, 2012; following such date, if the Full Commercial
Operation Acceleratiou Option has not been exercised by Buyer, then such option shall be
deemed to have expired;

(B)    Buyer’s exercise of the Full Commercial Operation
Acceleration Option shall be by written Notice to Seller;

(C)    In the event Buyer exercises the Full Commercial
Operation Acceleration Option as provided iu this Section 3.9(c)(iv), (I) the Guaranteed Full
Commercial Operation Date shall be amended so as to be the date tbat is thirty-six (36) months
following the Effective Date, (II) Section 3.1(c)(v) and Section 3.1(f)(iii) both shall be deleted in
their entireties and shall no longer be in force and effect, and (II1) the Contract Price during the
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period of the Delivery Term commencing on the FnI1 Commercial Operation Date until the end of
the Delivery Term shall be increased pursuant to the terms of Section 4.1 (a).

Buyer’s exercise of the Full Commercial Operation Acceleration Option shall be irrevocable
absent waiver or agreement by Seller in ~vriting.

(v) Cure Period and Delay Damages.

(A)    Seller shall cause the Project to achieve the Constructiou
Start Date by the Guaranteed Constructiou Start Date, Partial Commercial Operation by the
Guaranteed Partial Cotnmercial Operation Date, and Full Commercial Operation by the
Guaranteed Full Commercial Operation Date. ffPartial Commercial Operation occurs after the
Guaranteed Partial Cotmne~cial Operation Date, FuI1 Commercial Operation occurs after the
Guaranteed Full Cmmnercial Operation Date or the Coustruction Start Date occurs after the
Guaranteed Coustruction Start Date, then, subject to Section 3.9(c)(v)(D) below, Buyer shall be
entitled to draw upon the Post Effective Date Project Development Secm’ity or Initial Energy
Delivery Security, as applicable, for liquidated damages equal to Daily Delay Damages for each
day or portion of a day that (1) Partial Commercial Operatiou occurs after the Guaranteed Partial
Commercial Operation Date for up to a total of one hundred twenty (120) days ("Partial Project
Cure Period"); (11) Full Connnercial Operation occurs after the Guaranteed Full Commercial
Operation Date for up to a total of oue hundred twenty (120) days ("Project Cure Period"); or
(IIi) the Construction Start Date occurs after the Guaranteed Constructiou Start Date for up to a
total of one hundred twenty (i 20) days ("Constructiou Cure Period"); provided that the total
amount of days taken in the aggregate for Project Cure Period, Partial Project Cure Period and
Construction Cure Period pursuant to which Buyer is entitled to draw upon the applicable security
shall not exceed a total of one hundred twenty (120) days ("Maximum Cute Period").

(B) The Parties agree that:

(1) Seller’s failure to achieve a Guaranteed Project
Milestone in and of itself shall not be au Eveut of Default so long as Seller pays the Daily Delay
Dmnages that Seller is required to pay as provided in Section 3.9(c)(v)(A) above;

(/1) h~ the event the total atnount of days of delay in
the aggregate in achieving Guaranteed Project Milestoues exceeds the Maximum Cure Period,
Buyer may termiuate this Agreement upon thirty (30) days’ Notice of termination, except that, if
Seller has achieved Partial Commercial Operation prior to Buyer’s election to terminate, then
Buyer shall not be permitted to terminate this Agreement as provided in this Sectiou 3.9(v)(B)(11),
but instead Buyer shall be permitted to reduce the Contract Capacity to the amouut of the Partial
Contract Capacity, in which case the provisions of Section 3.9(c)(v)(E) shall apply; and

(llI) Buyer shall not be eutitled to any Termination
Payment if Buyer terminates this Agreement pursuant to subsection 3.9(c)(v)(B)(II) above,
provided, however, that, for the avoidauce of doubt, Buyer shall be entitled to collect and retain
any and all Daily Delay Damages accrued prior to the termination date and the fm’egoing shall not
li~nit Buyer’s rights and re~nedies available to Buyer for any other Event of Default of Seller,
including without limitation for (x) failure to maintain the Post Effective Date Project
Development Security or Iafitial Energy Delivery Security as required under Article 8 of this
Agreetnent, or (y) willfnl or inteutional breach of this Agreement by Seller which arises from the
sate by Seller of Energy to any third party during the Delivery Term that Seller has agreed to sell
to Buyer under this Agreement.
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(C)    Each Party agrees and acknowledges that (]) the
damages that Buyer would incur due to Seller’s delay hi achieving either of the Guaranteed
Project Milestones would be difficult or impossible to predict with certainty, aud (iI) the Daily
Delay Damages are an appropriate approximation of such damages.

(D)    If Seller is delayed in achieving the Guaranteed
Construction Start Date and thereby incurs Daily Delay Damages, but is not delayed in achieving
Partial Commercial Operation by the Guaranteed Partial Commercial Operation Date aud Full
Commercial Operation by the Guaranteed Full Commercial Operation Date, then Buyer shall
refuud the amount of Daily Delay Damages collected by Buyer as a result of Seller’s delay in
achieving the Guaranteed Coustruction Start Date, and any such refunded amount shall not be
counted towards the determination of whether the Maximum Delay Damages has been reached
for purposes of Buyer’s termination right in Section 3.9(c)(v)(B) above.

(E)    In the event Buyer elects to reduce the Contract Capacity
to the amount of the Partial Contract Capacity pursuant to Section 3.9(c)(v)(B)(II) above, the
following modifications shall thenceforth be made to this Agreement:

(I)     The term "Contract Capacity" as used in this
Agreement shall be reduced to the amount of the Partial Contract Capacity;

(II)    The term "Contract Quantity" as used in this
Agreement shall be reduced pro rata so as to equal 921150 of the amounts set forth in Schedule

(III) The Guaranteed Full Comlnercial Operation
Date shall be amended to be the same date as the Guarauteed Partial Commercial Operation Date;

(IV) The Full Commercial Operation Acceleration
Option under Section 3.9(c)(iv) shall no longer be effective or exercisable by Buyer (and if Buyer
had exercised such option prior to this Sectiou 3.9(c)(v)(E)(1V) being effective, such exercise
shall be rendered ineffective);

(V)    The Delivery Term Security as described in
Section 8.4(a)(iv) shall be reduced to the amount of Twenty-Two Million dollars
($22,000,000.00);

(VI) The amouat of Energy deemed to be Delivered
Energy shall be the product of the actual Delivered Energy as measured by the CAISO reveuue
meter for the Project multiplied by a fraction, the numerator of which shall be the Partial Contract
Capacity and the denominator of which shall be the total amouut of installed power capacity of
the Project at unity power factor (as determined by the cumulative power rating of the inverters
installed at the Project); and

(VII) Neither Party shall have any further fights,
obligations or liability to the other as it relates to or ia com~ection with Partial Commercial
Operation, the Partial Commercial Operation Date, the Partial Commercial Energy Delivery Date
or the Partial Project Cure Period, all of which terms shall heretofore be deemed to have been
deleted from this Agreement.

43



EXECUTION COPY

ARTICLE FOUR: COMPENSATION; MONTHLY PAYMENTS

4.1 Contract Price.

(a) Subject to Sections 4.1(b), 4.1 (c), 4.4 and the next sentence in this
Section 4.1 (a), the Coutract Price for each MWh of Delivered Energy to m~d at the Delivery Point
to the CAISO during the Delivery Term shall be as follows:

(i)    $100.00/MWh, duriug the period of the Delivery Term
commencing ou the Initial Energy Delivery Date until the Full Cmmnercial Operation Date; or

(ii)    $104.57/M3Nh, during the period of the Delivery Term
commencing on the Full Commercial Operation Date until the end of the Delivery Term, unless
Buyer exercises its Full Commercial Operation Acceleration Optiou pursuant to Section
3.9(c)(iv), in ~vhich case the Contract Price during the period of the Delivery Term commeuciug
on the Full Commercial Operation Date until the end of the Delivery Term shall be
$108.70/MWh,

provided, however, that in the event Buyer elects to reduce the Contract Capacity to the amonnt
of the Partial Contract Capacity pursuant to Section 3.9(c)(v)(B)(I1), the Contract Price shall uot
increase to either $104.57/MWh or $108.70/MWh during the period of the Delivery Term
commeucing on the Full Cmmnercial Operation Date until the end of the Delivery Term pursuant
to Section 4.1(a)(ii) but shall remain $100.00/MWh during such period.

In all the foregoing instances, the Contract Price shall escalate 0.15% at the start of each calendar
year during the Delivery Term. In the event Seller has provided a Letter of Credit pursuant to the
applicable provisions of Article Eight of this Agleemeut, a Letter of Credit premium of
$1.50/IVlWh shall be added to the then-curreut Contract Price for each MWb of Delivered Energy
to aud at the Delivery Point to the CAISO during the Delivery Term.

(b)    Notwithstanding Section 4.1 (a), following the Full Commercial Operation Date,
if, during any hour, CAISO only deems a portiou of the Contract Capacity that is less than the full
Contract Capacity as having Full Capacity Deliverability Status (such portion, the "FuI1 Capacity
Deliverability MWs"), the Contract Price (as adjusted by TOD factors) for Delivered Energy
delivered during such hour in excess of such Full Capacity Deliverability MWs will be the
Contract Price calculated in accordance with Section 4.1(a) (as adjusted by TOD) reduced by an
amount calculated as follows (such amount, the "Contract Price Reduction Amount"):

Nameplate Qualifying Capacity - Net Qualifying Capacity - Replacement RA
ontract erice ~<eouction Amount = ~;Z3.OO ×

Nameplate Qualifying Capacity

where:

(i) "Nameplate Qualifying Capacity" means an amount equal to the
Project’s Net Qualifying Capacity determined in Section 4.1(b)(ii) below, but adjusted so as to not
accouut for (i.e., uot be capped at) the Project’s Full Capacity Deliverability Status by reversing
the methodology used by the CAISO in accounting for the Project’s Full Capacity Deliverability
Status when calculating the Project’s Net Qualifying Capacity; provided, however, if the Parties
are uuable to determine such methodology used by the CAISO, theu "Nameplate Qualifying
Capacity" shall mean an amount equal to the product of (A) the Contract Capacity, multiplied by
(B) the most recent historical three (3)-year average percentage for solar resources in the fiual
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TAC report for Resource Adeqnacy for the applicable month of the Contract Year, as published
by the CAISO (see http://www.caiso.com/t796/179688b22c970.html);

(ii)    "Net Qualifying Capacity" means the then-applicable monthly
net qualifying capacity for the Project as a solar resource as published from time to time by the
CPUC for purposes of load serving entity (LSE) Resource Adequacy compliance and consistent
with the Resource Adequacy rules set forth in Section 40 of the CAISO Tariff (with the Parties’
understanding that such net qualifying capacity accounts for (i.e., is capped at) the Project’s Full
Capacity Deliverability Status); and

(iii)    "Replacement RA" means the amount of replacement monthly
Resource Adequacy provided by Seller from a resource with similar Resource Adequacy
attributes at least equivalent to those that would have been provided by the Project on the date for
which the replacement Resource Adequacy is being provided, provided that Seller shall have
notified Buyer no later than the RA Notice Date for such replacement Resource Adequacy. If
Seller fails to notify Buyer by such date, then the amouat of Replacement RA for the applicable
period shal! be zero. Notwithstanding the foregoing, Seller shall only be permitted to provide
Replacement RA in connectioa with deliveries of Energy during any ~nonth prior to (but not
including) June 2016; for deliveries of Energy during any month after (and including) June 2016,
the value of"Replacement RA" in the calculation of Contract Price Reduction shall equal zero
(0);

provided, however, that if the calculation of Contract Price Reduction Amount results in an
amount that is less than zero (0), then the Contract Price Reduction Amount shall equal zero (0).

For the avoidance of doubt, there shall be no Contract Price Reduction Amount if Seller achieves
Full Deliverability Status for the full Contract Capacity of the Project; provided that, the Contract
Price Reduction Amount shall equal $25.00.tMWh dufiug any and all hours of the Delivery Term
on or after Juue 1, 2016 during which (1) the Project achieves Fnll Capacity Deliverability Status
and the Project is delivering via a Pseudo-Tie and (i1) the CPUC (x) does not recognize the full
Contract Capacity of the Project as available for Resource Adequacy for one or more purposes
(inclnding without limitation, Buyer’s monthly and annual Resource Adequacy compliance
filings, procmement strategies, and long-term resource and ~eliability planning) on the same basis
as if the Project had secured a finding of Full Capacity Deliverability Status and was able to
deliver Energy in an amount up to its full Contract Capacity to a CAISO Pnode on the same basis
as a Participating Generator located withiu the CAISO footprint pursuant to a Participating
Generator Agreement that does not authorize a Pseudo-Tie; or (y) imposes or authorizes a penalty
or compliance obligation on Buyer related to a deficit in Resource Adequacy from the Project
based upon the Buyer’s interconnection of the Project via Pseudo-Tie, as such deficit may be
determined to exist by either or both of the CPUC or CAISO; in each case, the reduction shall
only apply to all Delivered Energy associated with (aad in proportion to) Capacity that is not
recognized and credited toward Buyer’s Resource Adequacy Requirement.

Given that the CAISO may coaduct assessments of Full Capacity Deliverability Status on a
routiae basis, the Parties ackJ~owledge that until the full amount of the Contract Capacity achieves
Full Capacity Deliverability Status, the portion of the Contract Capacity that has not been deemed
as having Full Capacity Deliverability Status will likely be adjusted multiple times during the
Delivery Term, thereby reqnifing multiple adjustments to the Contract Price as provided in this
Section 4.1(b). Each adjustment shall be effective as of the first day of the first fnll calendar
month following the date on which Seller has provided Buyer with documentation demonstrating
the CAISO’s redetermination of Full Capacity Deliverability Status.
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(c) Notwithstanding Section 4.1(b), if at auy time CAISO’s Tariff does not
require Full Capacity Deliverability Status as a condition for auy portion of the Project’s Contract
Capacity to qualify for Buyer’s Resource Adequacy Requirements, then the reduction in Contract
Price set forth in Section 4.1(b) shall thereafter uot apply and shall be of no further effect.

4.2    TOD Periods. The time of delivery periods ("TOD Periods") specified below
shall be referenced by the following designations:

TOD PERIOD

Monthly Period 1. Super-Peah 2. Shoulde~ 3. Nighl

A. June- September A1 A2 A3
B. Oct. - Dec., Jau. & Feb. B1 B2 B3
C. Mar. - May C1 C2 C3

Monthly Period Definitions. The Monthly Periods are defined as follows:

A. June - September;

B. October, November, December, Jauuary and February; aud

C. March - May.

TOD Period Definitions. The TOD Periods are defined as follows:

Super-Peak (5x8) = hours euding 13 - 20 (Pacific Prevailing Time
(PPT)) Monday - Friday (except NERC Holidays) in the applicable
Monthly Period.

Shoulder = hours ending 7 - 12, 21 aud 22 PPT Monday - Friday
(except NERC Holidays); and hours ending 7 - 22 PPT Satm~lay, Sunday
aud all NERC Holidays in the applicable Monthly Period.

Night (7x8) = hours ending 1 - 6, 23 and 24 PPT all days (including
NERC Holidays) in the applicable Monthly Period.

"NERC Holidays" mean the following holidays: New Year’s Day, Memorial Day, Independence
Day, Labor Day, Thanksgiving Day, and Christmas Day. Three of these days, Memorial Day,
Labor Day, and Thanksgiving Day, occur on the same day each year. Memorial Day is the last
Monday in May; Labor Day is the first Monday in September; and Thanksgiving Day is the
fourth (4) Thursday in November. New Year s Day, Indepeudence Day, and Christmas Day
occur on the same date each year, but in the event any of these holidays occur on a Suuday, the
"NERC Holiday" is celebrated ou the Monday immediately followiug that Sunday; and if any of
these holidays occur on a Satm~tay, the "NERC Holiday" remains on that Saturday.
Notwithstanding anything to the contrary in this Section 4.2, NERC Holidays shall be calculated
as "Shoulder" hours for" all nou-"Night" hours aud any remaining hours shall be calculated as
"Night" hours.
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4.3 TOD Factors and Monthly TOD Paymeut.

(a) TOD Factors. In accordance with all other terms of this Article Four, the
Contract Price for Delivered Energy to and at the Delivery Point to the CAISO shall be adjusted
by the following Time of Delivery Factors ("TOD Factors") for each of the specified TOD
Periods in which Delivered Energy is delivered to and at the Delivery Point to the CAISO:

TOD FACTORS FOR EACH TOD PERIOD

Period 1. Super-Peak 2. Shoulder 3. Night

A. June- September 2.204913 1.12237 0.68988
B. Oct. - Dec.; Jan. & Feb. 1.05783 0.93477 0.76384
C. Mar. - May 1.14588 0.84634 0.64235

(b) Monthly TOD Payment. For each month during the Delivery Term,
Buyer shall pay Seller for Delivered Energy to and at the Delivery Point to the CAISO duriug
such month ("Monthly TOD Payment") an amount resulting from summing for each TOD Period
during such month the product of the Contract Price times the TOD Factor for such TOD Period,
times the aggregate amount of Delivered Energy to and at the Delivery Point to the CAISO
during such month for such TOD Period.

4.4    Excess Delivered Energy. In any Contract Year, if Delivered Energy to and at
the DeIivery Poiut to the CAISO exceeds 406,378 MWh, the Contract Price for such Delivered
Energy in excess of 406,378 MWh shall be adjusted to be seventy-five percent (75%) of the
applicable Contract Price.

4.5    CAISO Charges and Credits. Seller shall assume all liability and reimburse
Buyer for any and all CAISO Penalties, as defined below, incurred by Buyer as a result of
Seller’s actions. Buyer shall assume all liability m~d reimburse Seller for any and all CAISO
Penalties, as defiued below, incurred by Seller as a result of Buyer’s actions. As used herein,
"CAISO Penalties" means any fees, liabilities, assessments, or similar charges assessed by the
CAISO for violation of the CAISO Tm’iff and all applicable protocols, WECC rt~les or CAISO
operating instructions or orders or as a result of a Pat"ty’s failure to follow Good Utility Practices,
but shall not include costs and charges set forth in Section 3.4(a).

4.6    Settlement of Scheduled Energy and Delivered Energy. On or about the tenth
(10th) day of each calendar month, beginning with the second calendar month of the first
Contract Year and continuiug every calendar month thereafter, including the first caleudar month
foIlowiug the eud of the Delivery Term, Seller shall provide to Buyer, complete records and data,
reasonably acceptable to Buyer, for each applicable settlement interval of Delivered Energy at the
Delivery Point to the CAISO and Seller’s h~ter-SC Trades at the SP15 EZ Gen Hub for the
preceding month, including, pursuant to Section 6.1 of this Agreement, an invoice for all
Delivered Energy delivered to Buyer. If the amount of Energy in the Inter-SC Trade is greater
thaa the amount of Delivered Energy or the amount of Energy in the Inter-SC Trade is less than
the amount of Delivered Euergy, during the applicable settlement interval, the Parties shaI1
calculate the differences according to the methodology set forth in .Schedule 4.6. If the amount of
Energy in the h~ter-SC Trade and the amount of Delivered Energy during the applicable
settlement iuterval are equal, then Buyer shall pay the invoice for the Delivered Euergy pursuant
to Section 6.1.
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4.7    Additional Compensation. To the extent not otherwise provided for in this
Agreement, and except as provided in Section 3.1(f), in the event that Seller is compensated by a
third party, including the CAISO, for any Product produced by the Project during the Delivery
Term, including, but not limited to, compensation for Energy, Resom~e Adeqnacy or Greeu
Attributes, Seller shall remit all such compensation directly to Buyer via invoice uettiug; provided
that for avoidance of doubt, nothing herein precludes Seller from retaining credits related to
interconnection facility upgrades, as applicable.

ARTICLE FIVE: EVENTS OF DEFAULT; PERFORMANCE REQUIREMENT;
REMEDIES

5.1 .Events of Default.. An "Event of Default" shall mean,

(a)    with respect to a Party that is subject to the Event of Default, the
occurrence of any of the following:

(i) the failure to make, when due, any payment required pursuaat to
this Agreement if such failure is not remedied within five (5) Business Days after written Notice
is received by the Party failing to make such payment;

(ii)    any representation or warraaty made by such Party hel~iu (A) is
false or misleading in any material respect ~vhen made or (B) with respect to Section 10.2(b),
becomes false or misleadiug in any material respect during the Delivery Term, and such default is
not remedied within thirty (30) days after Notice thereof (or such longer period if such failure is
not teasouably capable of beiag cured within such thirty (30) days with the exercise of reasouable
diligence aud so loug as such Party has commenced aud is diligeutly pursuiug a cure during such
iuitial thirty-day period); provided that, (X) if a change in Law occurs after the Execution Date,
that causes the representation and warranty made by Seller in Section 10.2(b) to be materially
false or misleading, such breach of the representation or warranty in Section 10.2(b) shall not be
an Event of Default if Seller has used commercially reasonable efforts to comply with such
change in Law duriug the Delivery Term in order to make the representatiou and warranty no
longer false or misleading, and (Y) to the extent the CEC has not made a determiuation following
the Full Commercial Operation Date as to whether the Project qualifies as aa ERR, such breach
of the ~eplesentation or warranty in Section 10.2(b) shall not be an Event of Default if Seller has
taken commercially reasonable steps (including, but not liufited to, makiug and supporting timely
filings with the CEC) to obtain and maintain CEC Certification and Verification throughout the
Term;

(iii) the failure to perform auy material covenant or obligation set
forth in this Agreement (except to the extent constituting a separate Event of Defaul0, if such
failure is not remedied within thirty (30) days after Notice thereof;

(iv) such Party becomes Bankrupt; or

(v) except as permitted under Section 10.6 below, such Party
consolidates or amalgamates with, or merges with or iuto, or transfers all or substautially all of its
assets to, another entity and, at the time of such consolidatiou, amalgamatiou, merger or transfer,
the ~esulting, surviving or transferee entity fails to assume all the obligations of such Patty uuder
this Agreement to ~vhich it or its predecessor was a party by operation of Law or pursuaut to an
agreement reasonably satisfactory to the other Party.
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(b)    with respect to Seller as the Defaulting Party, the occurrence of any of
the following:

(i) if at any time during the Term of this Agreement, Seller delivers
or attempts to deliver to the CAISO at the Delivery Point for sale under this Agreetnent Energy
that was not generated by the Project, other than imbalance energy as reasonably uecessary to
compensate for differences between Scheduled Energy and Delivered Energy as contemplated
pursuant to Section 3.4(a)(i);

(ii) the willful or intentional breach of this Agreement by Seller
which arises froln the sale by Seller of Euergy to any third patty during the Delivery Term that
Seller has agreed to sell to Buyer under this Agreement;

(iii) declaration by Buyer of an Event of Default as permitted under"
Section 3.1(e)(iii)(D) of this Agreement; or

(iv) failure by Seller to satisfy the creditworthiness/collateml
requirements agreed to pursuant to Sections 8.3, 8.4, or 8.5 of this Agreement.

5.2    Declaration of Earl,/Termination Date. If an Event of Default with respect to a
Defaulting Party shall have occurred and be continuing, the other Party ("Non-Defaulting Party")
shall have the right (a) to send Notice, designating a day, no earlier than the day such Notice is
deemed to be received and no later than twenty (20) days after such Notice is deemed to be
received, as an early termination date of this Agreement ("Early Termination Date"), (b) to
terminate the Transaction and end the Delivery Term effective as of the Early Termination Date,
accelerate all amounts owing between the Parties, and collect liquidated damages ("Termination
Payment"), which shall be calculated in accordance with Section 5.3 below; (c) withhold any
payments of disputed amounts claimed to be due to the Defaulting Party under this Agreement;
(d) suspend performance; attd (e) exercise any other fight or remedy available at Law or in equity
to the extent otherwise permitted under this Agreement. The Termination Payment will be the
aggregate of all Settlement Amounts netted iuto a single amount, where the "Settlement Amount"
is equal to the Losses or Gains, and Costs, which the Non-Defaulting Party incurs as a result of
the termination of this Agreement. If the Non-Defaulting Party’s aggregate Gains exceed its
aggregate Losses and Costs, if any, resulting from the termination of this Agreement, the
Termination Paymeut shall be zero. Disputes regarding the Termination Payment shall be
determined in accordance with Article Twelve.

5.3    Calculation of Termination Payment. The Non-Defaulting Party shall calculate,
iu a commercially reasonable manner, a Settlement Amount for the Terminated Transaction as of
the Early Termination Date. Third parties supplying information for purposes of the calculation
of Gains or Losses may include, without limitation, dealers in the relevant markets, end-users of
the relevant product, information vendors and other sources of market iufonnation. If the Non-
Defaulting Party uses the market price for a co~nparable transaction to determine the Gains or
Losses, such price should be determined by using the average of market quotations provided by
three (3) or more bona fide unaffiliated market participants, ff the number of available quotes is
three, then the average of the three quotes shall be deemed to be the market price. Where a quote
is in the form of bid and ask prices, the price that is to be used in the averaging is the nfidpoiut
bet\veen the bid and ask price. The quotes obtaiued shall be: for a like amount, of the same
Product, at the same Delivery Point, and for the remaining Delivery Term, or in any other
commercially reasonable ~nanner. The Gains and Losses shall be calculated as the difference,
plus or minus, between the economic value of the remaiuing Delivery Term of the Termiuated
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Transaction and the equivaleut quantities and relevant market prices for the same term that either
are quoted by a bona fide market participant, as provided above, or which are reasonably
expected to be available in the market for a replacement contract for the Transaction. The
Settlement Amount shall not include consequential, incidental, punitive, exemplary, indirect or
business interruption damages. The Non-Defaulting Party shall not have to enter into
replacement transactions to establish a Settlement Alnount. Each Party agrees and acknowledges
that (a) the actual damages that the Non-Defaulting Party would incur iu connectiou with a
Terminated Transaction would be difficult or impossible to predict with certainty, (b) the
Termination Payment described in this section is a reasonable and appropriate approximation of
such damages, and (c) the Termination Payment described in this section is the exclusive remedy
of the Non-Defaulting Party iu comlection with a Terminated Transaction; provided, however,
that the limitations set forth iu Sections 5.3(b) and (c) shall not apply to a Termination Payment
arising out of a willful or intentional N~acb of this Agreement by Seller, which arises from the
sale by Seller of Euergy to any tbi~zt party during the Delivery Term that Seller has agreed to sell
to Buyer under this Agreement. The Termination Payment shall not otherwise act to limit any of
the Non-Defaulting Party’s rights or remedies if the Non-Defaulting Party does not elect a
Terminated Transaction as its remedy for an Event of Default by the Defaulting Party.

5.4    Notice of Payment of Termination Payment. As soon as practicable after
ternfinating a Transaction, Notice shall be giveu by the Non-Defaulting Party to the Defaulting
Party of the amount of the Termination Payment and whether the Termination Payment is due to
the Non-DefauIting Party. The Notice shall include a written statement explaining in reasonable
detail the calculation of such amount and the sources for such calculatiou. The Termination
Payment shall be made to the Non-Defaulting Party, as applicable, withiu ten (I0) Business Days
after such Notice is effective.

5.5    Disputes With Respect to Termination Payment. If the Defaulting Party disputes
the Non-Defaulting Party’s calculation of the Termination Pay~nent, in whole or in part, the
Defaulth~g Party shall, within five (5) Business Days of receipt of the Non-Defaulting Party’s
calculation of the Termination Payment, provide to the Non-Defaulting Party a detailed written
explanation of the basis for such dispute.

5.6    Rights And Remedies Ate Cumulative. Subject to Section 5.3, the rights and
remedies of a Party pursuant to this Article Five shall be cumulative and in addition to the rights
of the Parties otherwise provided in this Agreement.

ARTICLE SIX: PAYMENT

6.1    Billing and Pa,/ment; Remedies. On o1" about the tenth (10tu) day of each
calendar mouth beginning with the second calendar month of the Delivery Term and every
calendar month thereafter, and continuing through and including the first calendar month
following the end of the Delivery Term, Seller shall provide to Buyer (a) access to any records,
including invoices from the CAISO, necessary to verify the accuracy or amount of auy reductions
or adjustments to the invoice, includiug the data required in Article 3 and Article 4; and (b) an
invoice covering the Monthly TOD Payment and payments pursuaut to Section 3.4 incurred for
the preceding month determined in accordance with Article 3 and Article 4, provided, that if
necessaq, Seller may provide a preliminary invoice on or about the teuth (10th) day of each
calendar mouth using the best available settlement data and will provide a final invoice no later
than the fifteenth (15th) day of each calendar month. Buyer shall pay the undisputed amount of
such invoices on or before the later of the twenty-fifth (25th) day of each such calendar month
and fifteen (15) days after receipt of the final invoice. If either the invoice date or payment date
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is not a Business Day, then such invoice or paymeut shall be provided ou the uext following
Business Day. Each Party will make payments by electronic funds transfer, or by other mutually
agreeable method(s), to the account designated by the other Party. Seller will adjust invoices, if
uecessary, in accordance with the settlement cycle referenced in the CAISO Tariff with the first
prior period adjustment occurring after the issuauce of the CAISO’s "Recalculation Settlement
Statement T+76BD." Any adjustments due to such CAISO settlement recalculations will be
made after all recalculatiou state~nents have been issued for the given trade month and will appear
on the next calendar month’s invoice. Any undisputed amounts not paid by the due date will be
deemed delinquent and will accrue interest at the Late Payment Rate, such interest to be
calculated from and including the due date to but excluding the date the delinquent amount is paid
in fidl. Iuvoices may be sent by facsimile or e-mail.

6.2    Disputes and Adjustments of Invoices. In the event an invoice or portion thereof
or any other claim or adjustment arisiug hereunder, is disputed, payment of the undisputed
portion of the invoice shall be required to be made when due, with Notice of the objection given
to the other Party. Any invoice dispute or invoice adjustment shall be iu ~vfitiug and shall state
the basis for the dispute or adjustlnent. Payment of the disputed amount shal! not be required
until the dispute is resolved. Subject to Section 3.6, in the event adjustmeuts to payments are
required as a result of inaccurate meter(s), Buyer shall use conected measurements to recompute
the amount due from Buyer to Seller for the Product delivered under the Transaction during the
period of inaccuracy. The Parties agree to use good faith efforts to resolve the dispute or identify
the adjustment as soon as possible. Upou resolntion of the dispute or calculation of the
adjustment, any required payment shall be made within fifteen (15) days of such resolution along
with interest accrued at the Late Pay~nent Rate from and including the original due date, but
excluding the date paid. Inadvertent overpayments shall be returued upon request or deducted by
the Party receiving such overpayment from subsequent payments, with interest accrued at the
Late Payment Rate froin and including the date of such overpaymeut, but excluding the date
repaid or deducted by the Party receiving such overpayment. Any dispute with respect to an
invoice is ~vaived unless the other Party is notified in accordance with this Section 6.2 within
twelve (12) ~nonths after the invoice is rendered or any specific adjustment to the invoice is made.
If an invoice is not l~nde~d within twelve (12) mouths after the close of the month during which
performance under the Transaction occurred, the right to payment for such performance is
waived.

ARTICLE SEVEN: LIMITATIONS

7.1    Limitation of Remedies, Liability m~d Damages. EXCEPT AS SPECIFICALLY
SET FORTH HEREIN, THERE IS NO WARRANTY OF MERCHANTABILITY OR FITNESS
FOR A PARTICULAR PURPOSE, AND ANY AND ALL IMPLIED WARRANTIES ARE
DISCLAIMED. THE PARTIES CONFIRM THAT THE EXPRESS REMEDIES AND
MEASURES OF DAMAGES PROVIDED IN THIS AGREEMENT SATISFY THE
ESSENTIAL PURPOSES HEREOF. FOR BREACH OF ANY PROVISION FOR WHICH AN
EXPRESS REMEDY OR MEASURE OF DAMAGES IS PROVIDED, SUCH EXPRESS
REMEDY OR MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE
REMEDY, THE OBLIGOR’S LIABILITY SHALL BE LIMITED AS SET FORTH IN SUCH
PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE
WAIVED, UNLESS THE PROVISION IN QUESTION PROVIDES THAT THE EXPRESS
REMEDIES ARE IN ADDITION TO OTHER REMEDIES THAT MAY BE AVAILABLE. 1F
NO REMEDY OR MEASURE OF DAMAGES IS EXPRESSLY PROVIDED HEREIN, THE
OBLIGOR’S LIABILITY SHALL BE LIMITED TO DIRECT ACTUAL DAMAGES ONLY,
SUCH DIRECT ACTUAL DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY
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AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED
UNLESS EXPRESSLY HEREIN PROVIDED. NE1THER PARTY SHALL BE LIABLE FOR
CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT DAMAGES,
LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES, BY STATUTE, IN
TORT OR CONTRACT, UNDER ANY INDEMNITY PROVISION OR OTHERWISE.
UNLESS EXPRESSLY HEREIN PROVIDED, AND SUBJECT TO THE PROVISIONS OF
SECTION 10.5 (INDEMNITIES), IT IS THE INTENT OF THE PARTIES THAT THE
LIMITATIONS HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES
BE WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO, INCLUDING
THE NEGLIGENCE OF ANY PARTY, WHETHER SUCH NEGLIGENCE BE SOLE, JOINT
OR CONCURRENT, OR ACTIVE OR PASSIVE. TO THE EXTENT ANY DAMAGES
REQUIRED TO BE PAID HEREUNDER ARE LIQUIDATED, THE PARTIES
ACKNOWLEDGE THAT THE DAMAGES ARE DIFFICULT OR IMPOSSIBLE TO
DETERMINE, OR OTHERWISE OBTAINING AN ADEQUATE REMEDY IS
INCONVENIENT AND THE DAMAGES CALCULATED HEREUNDER CONSTITUTE A
REASONABLE APPROXIMATION OF THE HARM OR LOSS.

ARTICLE EIGHT: CREDIT AND COLLATERAL REQUIREMENTS

8.1    Buyer Financial hfformatiou, ff requested by Seller, Buyer shall deliver to
Seller (a) within one hundred twenty (120) days after the cud of each fiscal year with respect to
PG&E Corporation, a copy of PG&E Corporation’s annual report containing andited consolidated
financial statements for such fiscaI year aad (b) within sixty (60) days after the cud of each of
PG&E Corporation’s first three fiscal quarters of each fiscal year, a copy of PG&E Corporation’s
quarterly report containiug unaudited consolidated finaacial statements for each accounting
period prepared in accordauce with generally accepted accouutiug priuciples. Buyer shall be
deemed to have satisfied such delivery requirement if the applicable report is publicly available
on www.pge-coqz.com or on the SEC EDGAR information retrieval system; provided however,
that should such statements not be available ou a timely basis due to a delay in preparation or
certification, such delay shall uot be an Event of Default, so long as such statements are provided
to Seller upon their completioa and filiag witb the SEC.

8.2    Seller Financial hfformation. The applicable fiuancial informatiou shall be
provided as specified under either Option A or Option B described in this Sectiou 8.2. The
Optiou selected is iudicated below:

[3 Optiou A

Option B

Option A: If requested by Buyer, Seller shall deliver (i) within one
huudred twenty (120) days following the end of each fiscal year, a copy of Seller’s ammal report
contaiuing audited consolidated fiuancial statements for such fiscal year aud (ii) within sixty (60)
days after the end of each of its first three fiscal quarters of each fiscal year, a copy of such
Party’s quarterly report coutaiuiug uuaudited consolidated finaacial statements for such fiscal
quarter. In all cases the statements shall be for the most receut accouutiug period and p~pmed in
accordance with generally accepted accounting principles; provided, however, that should any
such statements not be available on a timely basis due to a delay iu preparatiou or certificatioa,
such delay shall not be an Event of Default so long as such Party diligently pursues the
preparatiou, certification aad delivery of the statemeuts.

52



EXECUTION COPY

Option B: If requested by Buyer, Seller shall deliver to Buyer (i) within
one hundred twenty (120) days following the end of each fiscal year, a copy of the Seller’s Parent
annual report containing audited cousolidated financial statements for such fiscal year and (ii)
within sixty (60) days after the end of each of its first three fiscal quarters of each fiscal year, a
copy of Seller’s Parent quarterly report containing unaudited consolidated financial statements for
such fiscal quarter. In all cases the statements shall be for the most recent accounting period and
shall be prepared in accordance with generally accepted accounting principles. Seller shall be
dee~ned to have satisfied such delivery requirement if the applicable report is publicly available
on SelIer’s Pareut website (www.sempra.com) or on the SEC EDGAR information retrieval
system; provided, however, that should any such statements not be available on a timely basis due
to a delay in preparation or certification, such delay shall uot be an Event of Default so long as
Seller diligently pursues the p~paration, certification and delivery of the statements.

8.3    Grant of Securit‘/Interest/Remedies. To secure its obligations under this
Agreement and to the extent Seller delivers the Project Development Security, Post Effective
Date Project Development Security, Initial Energy Delivery Secm’ity or Delivery Term Security,
as applicable, herennder, Seller hereby grmtts to Buyer, as the secured party, a present and
continuing security interest in, and lien on (and right of setoff against), and assignment of, all
such Performance Assurance posted with Buyer in the form of cash collateral and cash equivalent
collateral mtd any mid all proceeds resulting themfi’om or the liquidation thereof, whether now or
hereafter held by, on behalf of, or for the benefit of, Buyer. Seller agrees to take such action as
Buyer reasonably requires in order to perfect a first-priority security interest in, and lien on (and
right of setoff against), such Perforinance Assurmtce and any and all proceeds resulting therefi’om
or from the liquidation thereof. Upon or any time after the occurrence or deemed occurrence and
during the continuation of an Event of Default or an Early Termination Date, Buyer, as the Non-
Defaulting Party, may do any one or more of the following: (a) exercise any of the rights and
remedies of a secured patty with respect to all Project Development Security, Post Effective Date
Project Developmeut Security, Initial Energy Delivery Security or Delivery Term Security, as
applicable, including any such rights and remedies under the Law then in effect; (b) exemise its
rights of setoff against any and all property of Seller, as the Defaulting Patty, in the possession of
the Buyer or Buyer’s agent; (c) draw on any outstanding Letter of Credit issued for its benefit;
and (d) liquidate all Project Development Security, Post Effective Date Project Development
Security, Initial Energy Delivery Security or Delivery Term Security, as applicable, then held by
or for the benefit of Buyer to the extent of amounts owed to Buyer by Seller, free fi’om any claim
or right of any nature whatsoever of Seller, including any equity or right of purchase or
rede~nption by Seller. Buyer shall apply the proceeds of the collateral realized upon the exercise
of any such rights or remedies to reduce Seller’s obligations under the Agreement (SeIler
remaining liable for any amounts owing to Buyer after such application), subject to the Buyer’s
obligation to return any surplus proceeds remaining after such obligations are satisfied in fnll.

8.4 Performauce Assurance.

(a) Project Development Security; Post Effective Date Project Development
Security, Initial Energy Delivery Security and Deliver,/Term Security. Seller agrees to deliver to
Buyer security to secme its obligations under this Agreemeut, which Seller shall maintain in full
force and effect for the applicable period posted with Buyer, as follows:

(i) Project Development Security pursuant to this Section 8.4(a)(i)
in the amount of Two Million Two Hundred Fifty Thousand dollars ($2,250,000.00) and in the
form of cash or Letter of C~edit within five (5) Business Days fi’om the Execution Date of this
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Agreement until Buyer is required to return tbe Project Developmeut Security under Section
8.4(b) below;

(ii) Post Effective Date Project Development Security pursuant to
this Section 8.4(a)(ii) in the amount of Seven Million Five Hundred Thousand dollars
($7,500,000.00) and in the form of cash or Letter of Credit from a date not later than thi~y (30)
days following tbe Effective Date uutil Buyer is required to return the Post Effective Date Project
Developmeut Security under Sectiou 8.4(b) below; provided that if Buyer collects or is entitled to
collect Daily Delay Damages from Seller for failure to achieve the Guaranteed Construction Start
Date, Seller agrees that within ten (10) Business Days fo!lowiug the Construction Start Date it
shall replenish the Post Effective Date Project Development Security by au amount equal to the
encumbered Post Effective Date Project Development Security and tbereafter maintain it in effect
for the remainder of the term in which Post Effective Date Project Development Security is
required to be posted. If Buyer collects or is entitled to collect Daily Delay Damages from Seller
during the Construction Cure Period for failm~ to achieve the Guaranteed Construction Start
Date, Buyer shall be entitled to continue to hold the Daily Delay Damages collected until such
time as they are required to be forfeited or returued pursuant to this Agreemeut uotwithstanding,
and with no modification to, Seller’s obligation to post and maintaiu the Iuitial Euergy Delivery
Security pursuaut to Sectiou 8.4(a)(iii) or the Delivery Term Security pursuaut to Section
8.4(a)(iv).

(iii) Initial Energy Delivery Security pursuaut to this Sectiou
8.4(a)(iii) iu the amount of Fifteen Million Two Hundred Fifty Thousaud dollars
($15,250,000.00) aud in the form of cash or Letter of Credit or a Parent Guaranty effective from
the Initial Energy Delivery Date until Buyer is required to return the Initial Energy Delivery
Security under Section 8.4(d) below; provided that upon the Partial Commercial Energy Delivery
Date, the Initial Energy Delivery Security amount shall increase to Twenty-Two Milliou Dollars
($22,000,000.00); aud provided further that if Seller posts a Parent Guaranty for the Initial
Energy Delivery Security, theu the Coutract Price shall not include the letter of credit premium of
$!.50/MWh as set forth in Section 4.1 aud the Contract Price shall be reduced in accordance with
Section 4.! as of the effective date of the Parent Guaranty and shall remain in effect while Seller
maintains such Parent Guarauty aud until Seller posts a Letter of Credit to replace a Parent
Guarauty; and

(iv) Delivery Term Security pursuant to this Section 8.4(a)(iv) in the
amouut of Thirty Million Five Hundred Thousand dollars ($30,500,000.00) and in the form of a
Letter of Cxedit or a Pareut Guarauty or cash effective from the Full Commercial Energy
Delivery Date until Buyer is required to return the Delivery Term Security to Seller as set forth in
Section 8.4(f) below; provided that if Seller posts a Pa~ut Guaranty for the Delivery Term
Security, then the Contract Price shall not include the letter of credit premium of $1.50/MWh as
set forth in Section 4.1 and the Contract Price shall be reduced iu accordauce with Section 4.1 as
of the effective date of the Parent Guaranty aud shall remaiu in effect while Seller maintains such
Pareut Guarauty aud until Seller posts a Letter of Credit to replace a Pa~nt Guaranty. Seller shall
be permitted to substitute the form of Delivery Term Security as cash, a Pareut Guarauty, or
Letter of Credit from time to time provided the form of security provided is otherwise iu
compliance with this Article Eight ("Substitute Delivery Term Security").

Any such Performance Assurauce shall not be deemed a limitatiou of damages, unless otherwise
specifically provided by the terms set forth in this Agreemeut.
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(b)    Returu of Project Development Security and Post Effective Date Project
Development Security.

(i) If on the Effective Date no damages are due and owiug to Buyer
uuder this Agreement, or if this Agreement terminates prior to the occurrence of the Effective
Date, then Buyer shall return to Seller the Project Development Security (or portion thereof due
to Seller) within five (5) Business Days of (A) SeIler’s provisiou of the Post Effective Date
Project Development Security unless, with Buyer’s consent, Seller elects to apply the Project
Developmeut Security toward the Post Effective Date Project Development Security, or (B) the
effective date of such termination wbeu damages are uo longer due and owing to Buyer, except as
set forth iu the next senteuce, ff this Agreement termiuates prior to the occurrence of the
Effective Date pursuant to Section 2.5 solely due to Seller’s failure to satisfy or waive the
Conditiou Precedent in Section 2.5(a)(iv) by the CP Deadline Date, theu either of the following
shall apply: (X) if Seller has uot provided Notice of waiver of the return of the Project
Development Security pursuant to Section 2.5(b)(iii)(B), then Buyer shall return to Seller the
Project Developmeut Security (or portiou thereof due to Seller) within five (5) Business Days of
the expiration of the CP Delivery Oprion Tertn, or (Y) if Seller provides Notice of waiver of the
return of the Project Development Security pursuant to Section 2.5(b)(iii)(B), theu Buyer is
entitled to draw upon, retain and liquidate the Project Development Security aud shall not ~eturn
the Project Development Security to Seller.

(ii)    If on the hfitial Energy Delivery Date no damages are due m~d
owing to Buyer under tiffs Agreement, or if this Agreement terminates prior to the occurrence of
the Initial Energy Delivery Date, then Buyer shall return to Seller the Post Effective Date Project
Development Security (or portion thereof due to SeIle~9 (A) within five (5) Business Days of
Seller’s provision of the Initial Euergy Delivery Security unless, with Buyer’s consent, SeIler
elects to apply the Post Effective Date Project Development Security toward the Initial Energy
Delivery Security, or (B) following the effective date of such termination when damages are no
longer due and owiug to Buyer.

(c) Use of Project Development Securit,~, Post Effective Date Project
Development Security aud the Initial Energy Delivery Security. Buyer shall be entitled to draw
upon the Post Effective Date Project Development Security and the Initial Energy Delivery
Security posted by Seller for Daily Delay Damages related to the Guarauteed Coustruction Start
Date, the Guaranteed Partial Commercial Operation Date, and the Guaranteed Full Commercial
Operation Date, as applicable, up to the Maximum Delay Damages Amount. Buyer shall also be
entitled to draw upon tlae Post Effective Date Project Development Security or the Initial Euergy
Delivery Security for any damages arising upon Buyer’s declaration of an Early Termination
Date that occurs before the date that Buyer is required to return such security under Section
8.4(d). Buyer shall be entitled to draw upon, retain and liquidate the Project Development
Security if this Agreement terminates prior to the occurrence of the Effective Date pursuant to
Sectiou 2.5(b) due to Seller’s failure to satisfy or waive the Coudition Precedent in Section
2.5(a)(iv) and Seller provides Notice of waiver of the return of the Project Development Security
pursuant to Section 2.5(b)(iii)(B).

(d)    Return of Initial Energy Deliver7 Security. If on the Full Cmmnercial
Energy Delivery Date no damages are due and owing to Buyer under this Agreement, or if this
Agreement terminates prior to the occmTence of such date while the Initial Energy Delivery
Security is outstanding, then Buyer shall return to Seller the Initial Energy Delivery Security, less
the amounts drawn iu accordance with Section 8.4(c): (i) withiu five (5) Business Days of Seller’s
provision of the Delivery Term Security unless, \vith Buyer’s cousent, Seller elects to apply the

55



EXECUTION COPY

Initial Energy Delivery Security posted pursuant to Section 8.4(a)(iii) toward the Delivery Term
Security posted pursuant to Section 8.4(a)(iv), or (ii) following the effective date of such
termination wben damages are no longer due and owing to Buyer.

(e) Payment and Transfer of Iuterest. Buyer shall pay h~terest on cash held
as Project Development Security, Post Effective Date Project Development Security, Initial
Energy Delivery Security or Delivery Term Security, as applicable, at the Interest Rate; provided
that, (i) the Interest Amount in respect of the Project Development Security, Post Effective Date
Project Development Security and the Initial Energy Delivery Security shall be retained by Buyer
until the date that Buyer is required to return such security under Section 8.4(b) or Section 8.4(d),
as applicable, (ii) the Iuterest Amount in respect of the Delivery Term Security shall be
transferred on or before each Interest Payment Date during the Project Delivery Term and on the
date that Buyer is ~equired to return the Delivery Term Security under Sectiou 8.4(0, and (iii)
Buyer’s obligation to pay interest hereunder shall be limited to amounts of such Performance
Assurance that have not been drawn down for Daily Delay Damages pursuant to Section 3.9(c).
All such Interest Amounts shall be transferred to Seller in the form of cash by wire transfer to the
bank account specified under "Wire Transfer" iu Appendix IX, Notices List.

(f) Return of Delivery Term Security. Buyer shall return the unused portion
of Delivery Term Security, including the pay~nent of any interest due thereon, pursuant to Section
8.4(e) above, to Seller promptly after the following has occurred: (a) the Term of the Agreement
has ended, or subject to Section 8.3, an Early Termination Date has occurred, as applicable; (b)
all paymeut obligations of the Seller arising under this Agreement, including compensation for
Termiuation Payments, indemnification paymeuts or other damages are paid in full (whether
directly or indirectly such as through set-off or netting); or (c) Seller has provided Substitute
Delivery Term Security.

8.5 Letter of C~dit.

(a) If Seller has provided a Letter of Credit pursuant to any of the applicable
provisions in this Article Eight, then Seller shall renew or cause the renewal of each outstanding
Letter of C~edit on a timely basis as provided in the relevant Letter of Credit and in accordance
with this Agreement. In the event the issuer of such Letter of C~edit (i) fails to maintain a Credit
Rating of at least an A2 by Moody’s and at least an A by S&P, (ii) indicates its intent not to
renew such Letter of C~edit, or (iii) fails to honor Buyer’s properly docmneuted request to draw
on an outstanding Letter of Credit by such issuer, Seller shall (A) provide a substitute Letter of
Credit that is issued by a U.S. cmnmercial bank with the fmegoing Credit Ratings, other than the
bank failing to honor the outstanding Letter of Credit, or (B) post cash in each case in an amount
equal to the outstanding Letter of Credit within five (5) Business Days after Buyer receives
Notice of such refosal ("Cure") or (C) provide a Parent Guaranty within five (5) Business Days
after Buyer receives Notice of such ~efusal, as applicable. If Seller fails to Cure or if such Letter
of Credit expires or termiuates without a foll draw thereon by Buyer, or fails or ceases to be in
full force and effect at any time that such Letter of Credit is required pursuant to the terms of this
Agreement, then Seller shall have failed to meet the creditworthiness/collateral requirements of
Article Eight.

(b)    In all cases, the ~easonable costs and expenses of establishing, renewing,
substituting, canceling, increasing reducing, or otherwise administering the Letter of Credit shall
be borne by Seller.

56



EXECUTION COPY

(c) If Seller has provided a Patent Gnaranty pursuant to any of the applicable
provisions iu this Article Eight, then Seller shall (i) provide a Letter of Credit that is issued by a
qualified bank acceptable to Buyer, or (ii) post cash, or (iii) provide a substitute Parent Guaranty
from anotber qualified Affiliate with a Credit Rating of at least either S&P BBB or Moody’s
Baa2, in each case in an amount equal to the outstanding Parent Guaranty, within three (3)
Busiaess Days after the occurrence of any one of the following events:

(A)    the Credit Rath~g of the issuer of the Parent Gua~taty
falls below S&P BBB- or Moody’s Baa3;

(B)    issuer of the Parent Guaranty is no longer an Affiliate of
Seller and was an Affiliate at the time of the issuance of the Parent Guaranty;

(C) the issuer of the Parent Guaranty is no longer
incorporated or organized in a jurisdiction of the United States and in good standing in such
jurisdiction;

(D) the issuer of a Parent Guaranty fails to pay Buyer’s
properly documented claim made pursuant to the Pment Guaranty in accordance witb the terms
set forth in the Guaranty;

(E) any representation or warranty made by a Guarantor in
connection with this Agreement or its Parent Guaranty is false or misleadiag in any material
respect when made or when deemed made or repeated;

(F) a Guarantor becomes Baukrupt;

(G) the failure of the Guarantor’s Pareut Guarm~ty to be in
full force and effect for purposes of this Agreement (other than in accordance ~vith its terms) prior
to the satisfaction of all obligations of such Party under each Transaction to which such Patent
Guaranty shall relate without the written consent of the other Party; or

(H)    a Guarantor shall repudiate, disaffirm, disclaim, or
reject, in whole or in part, or challenge the validity of its Parent Guaranty.

If Seller fails to make such replacemeut when required pursuant to tbis subsection 8.5(c), then
Seller shall have failed to meet the creditworthiness/collateral requirements of Article Eight.

ARTICLE NINE: GOVERNMENTAL CHARGES

9.1    Cooperation. Each Party shall use reasonable efforts to implement the provisions
of and to administer this Agreement in accordance with the intent of the Parties to irfinimize all
taxes, so long as neither Patty is materially adversely affected by such eftbrts.

9.2    Governmental Charges. Seller shall pay or cause to be paid all taxes imposed by
any Governmental Authofity ("Governmental Charges") on or with ~spect to the Product or the
Transaction arising prior to and at the Delivery Point, including, but not limited to, ad valorem
taxes and other taxes attributable to the Project, land, land fights or interests in land for the
Project. Buyer shall pay or cause to be paid all Governmental Charges on or \vith respect to the
Product or the Traasactiou from the Delivery Point. Ia the event Seller is required by Law or
regulation to l~mit or pay Governmental Charges which ale Buyer’s responsibility hereuader,
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Buyer shall promptly reimburse Seller for such Goverumeutal Charges. ff Buyer is required by
Law or regulation to remit or pay Governmental Charges which are Seller’s respousibility
hereunder, Buyer ,nay deduct such amounts from payments to Seller with respect to payments
under the Agreement; if Buyer elects not to deduct such amounts from Seller’s payments, Seller
shall promptly reimburse Buyer for such amounts upon request. Nothing shall obligate or cause a
Party to pay or be liable to pay any Govermnental Charges for which it is exempt under the Law.
A Party that is exempt at aay time and for any reason from one or more Govermnental Charges
bears the risk that such exemption shall be lost or the benefit of such exemption reduced; and
thus, in the event a Party’s exemptiou is lost or reduced, each Party’s responsibility with respect
to such Goverumental Charge shall be in accordance with the first four sentences of this Section.

ARTICLE TEN:MISCELLANEOUS

10.1 Reserved.

10.2 Representations and Warrauties.

(a)    General Representations and Warranties. On the Execution Date, each
Party represents and warrants to the other Party that:

(i)     it is duly organized, validly existing and in good standing under
the Laws of the jurisdiction of its formation;

(ii) it has all regulatory authorizations necessary for it to perform its
obligations under tiffs Agreement, except for (i) CPUC Approval in the case of Buyer, and (ii) all
permits necessary to construct, operate and maiutaiu the Project in the case of Seller;

(iii)    the execution, delivery and performance of this Agremnent is
within its po\vers, have been duly authorized by all necessary actiou and do not violate any of the
terms and conditions in its governing docmnents, any contracts to which it is a party or any Law,
rule, regulatiou, order or the like applicable to it;

(iv)    tbis Agmemeat and each other documm~t executed and delivered
iu accordance with this Agreement constitutes a legally valid and binding obligation enforceable
against it in accordance with its terms, subject to any Equitable Defenses;

(v) it is not BanM’upt and there are no proceedings pending or being
contemplated by it or, to its knowledge, threatened agah~st it which would result in it being or
becoming Bankrupt;

(vi)    there is not pending or, to its knowledge, threateued against it or
any of its Affiliates any legal proceedings that could materially adversely affect its ability to
perform its obligations under this Agreement;

(vii) no Event of Default with respect to it has occurred and is
continuing and uo such event or cimumstance would occur as a result of its enteriug iuto or
performing its obligations under this Agreement;

(viii) it is acting for its own account, has made its own independmlt
decision to enter into this Agreemeut aud as to whether this Agreement is appropriate or proper
for it based upon its own judgment, is not relying upon the advice or recommendations of the
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other Party in so doing, and is capable of assessing the merits of and understauding, and
understands aud accepts, the terms, conditions and risks of this Agreement; and

(ix) it has entered into this Agreement in connectiou with the conduct
of its business aud it has the capacity or the ability to make or take delivery of the Product as
provided in this Agreement.

(b) Seller Representations and Warranties.

Seller, and, if applicable, its successors, represeuts and warrants that
throughout the Delivery Term of this Agreemeut that: (i) the Project qualifies and is certified by
the CEC as an Eligible Renewable Energy Resource ("ERR") as such term is defined in Public
Utilities Code Section 399.12 or Section 399.16; and (ii) the Project’s output delivered to Buyer
qualifies under the requirements of the California Renewables Portfolio Standard. To the extent a
chauge in law occurs after execution of this Agreement that canses this representation and
warrm~ty to be materially false or misleading, it shall not be an Event of Default if Seller has used
com~nercially reasonable efforts to comply with such change in taw.

Seller and, if applicable, its successors, represents and wan’ants that
throughout the Delivery Term of this Agreement the Renewable Energy Credits transferred to
Buyer conform to the definition and attributes required for compliance with the California
Reuewables Portfolio Standard, as set forth in California Public Utilities Commission Decision
08-08-028, and as may be modified by subsequent decision of the California Public Utilities
Commission or by subsequent legislation. To the extent a change in law occurs after execution of
this Agreement that causes this representation aud warranty to be materially false or misleading,
it shall uot be an Event of Default if Seller has used coilunercially reasouable efforts to comply
with such chauge in law.

i0.3 Covenants.

Term:
(a) General Covenants. Each Party covenants that throughout the Delivery

(i)     it shall continue to be duly organized, validly existing and in
good standing under the Laws of the jurisdiction of its formation;

(ii) it shall maintain (or obtain from time to time as required,
iucluding through renewal, as applicable) all regulatory authorizations necessary for it to legally
perform its obligations under this Agreement and the Transaction;

(iii)    it shall perform its obligations under this Agreement and the
Transaction in a manner that does not violate any of the terms and couditions in its governing
documeuts, any contracts to which it is a party or auy applicable Law; and

(iv) it shall not dispute its status as a "forwm’d contract merchant"
within the meaning of the United States Bankruptcy Code (for so long as such term has the same
definition as in effect as of the date of this Agreement).

(b) Seller Covenants.
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(i) Seller covenants throughout the Delivery Term that it will take
no action or permit any other person or entity (other than Buyer) to take any action that would
impair in any way Buyer’s ability to use RA Capacity of the Project in order to satisfy its
Resource Adequacy Requirements; and

(ii) Seller covenants throughout the Delivery Term that it, or its
permitted successors or assigns, have or will have ownership of, or a demonstrable exclusive right
to control, the Project.

10.4 Title and Risk of Loss. During the Delivery Term, title to and risk of loss related
to the Product shall transfer from Seller to Buyer at the Delivery Point. Seller warrants that it will
deliver to Buyer tbe Product fi’ee and clear of all liens, security interests, Claims and
encumbrances or any interest therein or thereto by any person arising prior to or at the Delivery
Point.

10.5 ~de~mitie~.

(a) Indemnity by Seller. Seller shall release, indemnify and hold harmless
Buyer, its directors, officers, agents, and representatives against and fi’om any and all toss,
Claims, actions or suits, includiug costs and attorney’s fees resulting from, or arising out of or in
any way connected with (i) the Product delivered under this Agreement to and at the Delivery
Point, or (ii) Seller’s ownership, operation and/or maintenance of the Project, including, without
limitation, any loss, Claim, action or suit, arising out of injury, bodily or otherwise, to or death of
persons, or for damage to or destruction of property belonging to Buyer, Seller, or others,
exceptiug only such loss, Claim, action or suit as may be caused by the willful misconduct or sole
negligence of Buyer, its agents, employees, directors, or officers.

(b) Indemnity by Buyer. Buyer shall release, indemnify and hold harmless
Seller, its directors, officers, agents, and representatives against and from any and all loss,
Claims, actions or suits, including costs and attorney’s fees resulting from, or arising out of or in
any way connected with (i) the Product delivered by Seller under this Agreement after the
Delivery Point, including, without limitation, auy loss, Claim, action or suit, arising out of injury,
bodily or otherwise, to or death of persons, or for damage to or destruction of property belonging
to Buyer, Seller, or others, excepting only such loss, Claim, action or suit as may be caused by the
willful misconduct or sole negligence of Seller, its agents, employees, directors or officers.

(c) No Dedication. Nothing in this Agreement shall be construed to create
any duty to, any standard of care with refe~uce to, or any liability to any person not a Party to
this Agreement. No undertaking by one Party to the other under any provision of this Agreement
shall constitute the dedication of that Party’s system or any portion thereof to the other Party or
the public, nor affect the status of Buyer as an independent public utility corporation or Seller as
an independent individual or entity.

10.6 ~ument.

(a) Neither Party shall assign this Agreement or its rights hereunder without
the prior written consent of the other Party, which consent shall not be unreasonably withheld;
provided, however,

(i)    Either Party may, without the consent of the other Party (and
without relieving itself from liability hereunder), transfer, sell, pledge, encumber or collaterally
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assign this Agreemeut or the accounts, revenues or proceeds hereof to its financing providers and
the financing provider(s) shall assume the payment and performance obligations provided under
this Agreement with respect to the transferring Party, provided, however, that in each such case,
any such assignee shall agree in writing to be bound by the terms aud conditious hereof and so
long as the trausferriug Party delivers such tax and enforceability assurance as the non-
transferring Party may reasonably request. If in connection with Seller’s collateral assignmeut of
this Agreement or the accounts, revenues or proceeds hereof to its financing provider, such
financing provider requests that Buyer execute a conseut to collateral assignment, Buyer shall
execute a consent to assignment in a form substantially similar to the Form of Consent to
Assignment attached hereto as Appeudix XIII or such other form of consent to collateral
assignmeut as agreed to by the Parties aud such financing provider, provided that Seller shall be
responsible at Buyer’s request for Buyer’s reasouable costs associated with the review,
negotiation, execution and delivery of documents in connection with such collateral assigament,
including without limitation attorneys’ fees.

(ii) Seller may, without the consent of Buyer, transfer or assign this
Agreemeut to any of its Affiliates that is wholly owned (directly or indirectly) by Seller’s Parent
in connection with a trausfer of the Project to such Affiliate, provided that (A) Seller provides
Buyer with at least thirty (30) days’ prior notice of any such transfer or assignmeut, (B) oue of the
folIowing in (I) through (III) apply, (I) the Credit Rating of such Affiliate is equal to or superior
to the Credit Ratiug of Seller as of the Executiou Date, (I1) the obligations of the transferee
Affiliate to Buyer are supported by the same Performance Assurance as supports Seller at the
time of assignmeut, or (III) the obligations of the transferee Affiliate to Buyer are supported by
substantially similar Performance Assurance as supports Seller at the time of assignment which
such substantially similar Performance Assurance shall be subject to such couforming
ameudmeuts or reissuance as uecessary and reasouably acceptable to Buyer to recognize the
change in Seller (and which amendmeuts or reissuance shall not materially modify the rights and
obligations of the Parties under this Agreement, and which amendments or reissuance shall be
deemed reasonably acceptable to Buyer if such Performance Assurance as amended or reissued
otherwise complies with the requirements of Article 8), (C) such Affiliate shall assume all of the
payment and performance obligations of the Seller under this Agreement including any mnounts
due from Seller and the obIigation to cure any defaults hereunder by Seller that occurred prior to
the date of assignment, and (D) Seller provides to Buyer a copy of the agreement(s) documenting
the assigument of this Agreement by SelIer to its Affiliate and the Affiliate’s assumption thereof
in accordauce with the requiremeuts of this Section 10.6. Buyer agrees that any assignment or
transfer of this Agreement under Section 10.6(a)(ii) above shall relieve Seller of any fnrther
obIigation or liability under this Agreement.

(b) Assignment in Connection with a Chan~e in Control. Any direct or
indirect change of control of Seller (whether voluntary or by operation of Law) shall be deemed
an assignment and shall require the prior written consent of Buyer, which consent shall not be
unreasonably withheld. Notwithstanding the prior sentence, Buyer’s cousent shall not be required
for (i) any transfer in control resuttiug from an intra-corporate reorganization, pursuant to which
Seller’s Parent ~emaius tl~e ultimate upstream owner of Seller and in control (directly or
indirectly) of the majority of Seller’s membership interests, or (ii) any transfer, sale, pledge,
eucumbrance or collateral assignment of the ownership interests in Seller to its financiug
providers.

(c)    Unauthorized Assigmneut. Any assignment or purported assignmeut iu
violation of this Section 10.6 is void.
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10.7 Coufidentiality.

Confidentiality Applicable

If not checked, this Section 10.7 is inapplicable.

[] Confidentiality Notification: If checked, Seller has waived its right to
notification iu accordance with Section 10.7(e).

Neither Party shall disclose the non-public terms or conditious of this Agreement
or auy Transaction hereunder to a third party, other than (a) the Party’s Affiliates, and tbe Party’s
and its Affiliate’s officers, directors, employees, lenders, investors, counsel, accountants or
advisors who have a need to know such information and have agreed to keep such terms
confidential, (b) for disclosure to Buyer’s Procurement Review Group, as defiued in CPUC
Decision D. 02-08-071, subject to a confidentiality agreement, (c) to the CPUC under seal for
purposes of review, (d) disclosure of terms specified iu and pursuant to Section 10.8 of this
Agreement; (e) in order to comply with any applicable Law, regulatiou, or any exchauge, coutro!
area or CAISO rule, or order issued by a court or entity with competent jurisdiction over the
disclosing Party ("Disclosing Party"), other than to those entities set forth in subsectiou (f); or (f)
in order to comply \vith any applicable regulation, rule, or order of the CPUC, CEC, or the FERC.
Iu connection with requests made pursuant to clauses (e) or (f) of this Section 10.7 ("Disclosure
Order") each Party shall: (i) notify the other Party prior to disclosing the confidential iuformation
and (ii) use reasouable efforts to prevent or limit such disclosure. After using such reasonable
efforts, the Disclosing Party shall not be: (x) prohibited from complying with a Disclosure Older
or (y) liable to the other Party for monetary or other damages incurred in connection with the
disclosure of the coufideutial information. Except as provided in the precediug sentence, the
Parties shall be entitled to all remedies available at Law or in equity to enforce, or seek relief in
com~ectiou with, this confidentiality obligation.

10.8. RPS Confidentiality. Notwithstanding Section 10.7 of this Agreement, at any
time on or after the date on which the Buyer makes its advice filing letter seeking CPUC
Approval of this Agreemeut, either Party shall be permitted to discIose the following terms with
respect to such Transaction: Party names, resource type, Delivery Term, Project location,
Contract Capacity, anticipated and actual hfitial Energy Delivery Date, anticipated and actual Full
Commercial Energy Delivery Date, Guarauteed Full Commercial Operation Date, Guaranteed
Partial Collunercial Operation Date, Contract Quantity, and Delivery Point.

10.9 Audit. Each Party has the fight, at its sole expense and during normal ~vorking
hours, to examine the records of the other Party to the exteut reasonably necessary to verify the
accuracy of any statement, charge or computation made pursuant to this Agreement including
amounts of Delivered Ene~’gy or Scheduled Energy. ffany such examiuation reveals any
iuaccuracy in any statement, the necessary adjustments in such statement and the payments
thereof will be made promptly and shall bear interest calculated at the Late Payment Rate from
the date the overpayment or underpayment was made until paid; provided, however, that no
adjustment for auy statement or payment will be made unless objection to the accuracy thereof
was made prior to the lapse of twelve (12) mouths from the reuditiou thereof, and thereafter any
objection shall be deemed waived.

10.10. Insurance. Throughout the Term, Seller shall, at its sole cost and expense, obtain
and maiutain the following insurance coverages and require its subcontractors, including Seller’s
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EPC Contractors, to maintain sufficient liufits of the appropriate insurance coverage, l~ovided
that Seller may self-insure any or all of the insurauce coverages set fortb in this Section 10.10.

(a) Workers’ Compeasatiou and Employers’ Liability.

(i)     Workers’ Co~npensation insurance indicating compliance with
any applicable labor codes, acts, Laws or statutes, state or federal, where Seller performs Work.

(ii)    Employers’ Liability insurance shall not be less than One
Million dolIars ($1,000,000.00) for injury or death occurring as a result of each accideut.

(b) Com~nercial General Liability.

(i)     Coverage shall be at least as similar to or broad as the Insurance
Services Office Co~nmercial General Liability Coverage.

(ii) The limit shall not be less than Ten Million dollars
($10,000,000.00) eacb occurrence for bodily injury, property damage, personal injury and
products/completed operations. Defense costs shall be provided as an additional beuefit and may
be included within the linfits of liability. Coverage limits may be satisfied using an umbrella or
excess liability policy or an Owuers Contractors Protective (OPC) policy.

(iii) Coverage shall:

(A)    name as "Additional Insured" PG&E, its directors,
officers, agents and employees with respect to liability arising ont of the Work performed by or
for the Seller (similar to Iusurance Services Office Form CG2010 1185, or equivalent form). In
the event the Commercial General Liability policy incindes a "blanket endorsement by contract,"
the following language added to the certificate of insurance will satisfy Buyer’s requirement:
"PG&E, its directors, officers, agents and employees with respect to liability arising out of the
Work performed by or for the Seller has been endorsed by blanket endorsemeut;"

(B) be endorsed to specify that the Seller’s insurance is
primary and that any insurauce or self-insurance maintained by PG&E shall not contribute with it;
and

(C)    iucinde a severability of interest clause.

(c) .Business Auto.

(i)    Coverage shall be at least as broad as the Insurauce Services
Office Busiuess Auto Coverage form covering Automobile Liability, code 1 "auy auto".

(ii)    The limit shall not be less than Five Million dollars
($5,000,000.00) each accident for bodily injury and property damage.

(iii)    If scope of Work involves hauling hazardous materials, coverage
shall be eudorsed to include MCS 90 eudorsement.

(d)    Aircraft Liability.

63



EXECUTION COPY

(i) If the scope of Work involves aircraft, coverage for bodily
injury, property damage, including injury sustained by any passenger, applyiug to all aircraft
owned, furnished or used by the Seller in the performance of this Agreement shall be maintained.
Wo~ that involves chemical spraying sball include coverage for pesticide and he~oicide
application.

(ii)    The limit shall not be less than Five Million dollars
($5,000,000.00) single limit for bodily injury and property damage iucluding passenger liability.

(iii) Coverage sball:

(A)    by "Additioual Insured" endorsement add as insureds
PG&E, its directors, officers, agents and employees with respect to liability arising out of Work
performed by or for the Seller;

(B)    be endorsed to specify that the Seller’s insurance is
primary and that any insurance or self-insurance maintained by PG&E shall not contribute with it;
and

(C)    all rights of subrogation against PG&E shall be waived
with respect to all physical damage to any aircraft used during the performance of this
Agreement.

(e) Watercraft Liability.

(i) If the scope of Work involves watercraft, Marine protectiou and
iudemnity or other liability coverage, including coverage for injury sustained by auy passenger,
apply to all wate~raft used in the performance of this Agreement.

(ii) The limit shall not be less thau Oue Million dollars
($1,000,000.00) for each occmTence for bodily injury and property damage including passenger
legal liability.

(iii) Coverage shall:

(A)    by "Additional h~sured" endorsement add as insureds
PG&E, its directors, officers, agents and employees with respect to liability arising out of the
Work by or for the Seller;

(B)    be endorsed to specify that the Seller’s insurance is
primary and that auy insurance or self-insurance maintained by PG&E shall not contribute with it.

(f) Seller’s Pollution Liability.

(i) If applicable to the scope of work under the EPC Coutract
between Seller and its EPC Contractor, coverage for bodily injury, property damage, including
clean up costs and defense costs resulting from sudden, accidental and gradual pollution
conditions, including the discharge, dispersal, release or escape of smoke, vapors, soot, fumes,
acids, alkalis, toxic che~nicals, hydrocarbous, liquids or gases, waste materials or other irritants,
contaminants or pollutants into or upon land, the atmosphere or any water course or body of
water shall be maintained.
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(ii)    The limit shall not be less than One Million dollars
($1,000,000.00) each occun’ence for bodily injmy and property damage.

(iii)    The policy shall endorse PG&E as additional insured.

(g) Builders Risk Property Insurance.

(i) Builders Risk Property insurance policy including earthquake
and flood shall be maintained during the course of Work beiug performed and include start-up
and testing period coverage for installed equipment. Such policy shall provide coverage for
supplies, materials and equipment being permanently incorporated into the Project while under
the ca~e, custody and control of the Seller or its coutractors during tile course of Work, at the Site,
offsite or while in transit to the Site.

(ii)    Coverage shall be written to cover the full replacement cost of
the supplies, materials and equipment being permanently incorporated into the Project.

(iii) The requirement for Builders Risk Property Insurance shall
terminate upon the earlier of substantial completion or Commercial Operatiou of the Project,
whichever comes first and is customary for the Builders All Risk insurers providing such
coverage.

(h) Professional Liability Insurance.

(i) If applicable to the scope of wot~ under the EPC Contract
between Seller and its EPC Contractor, Errors and Otnissious Liability insurance appropriate to
the Seller’s profession. Coverage shall be for a professional error, act or olnission arising out of
tile scope of services shown in the Agreement, including coverage for bodily iujury, property
damage, and consequential financial loss.

(ii)
($10,000,000.00) per claim.

The limit shall not be less thau Ten Million dollars

(i) Additional Insurance Provisions.

(i) Before commencing performaace of the Wo~, Seller shall
furnish PG&E with certificates of insurance and, if applicable, endorsements of all required
insurance for Seller.

(ii) The documentation shall state that coverage shall not be
cancelled except after thirty (30) days prior written Notice has been giveu to PG&E, except ten
(10) days prior written Notice for non-payment of preinimn.

(iii)    PG&E uses a third party vendor, Exigis, to coufirm and collect
insurance documents. Vendor and broker will be required to register as "service provider."
Certificates of insurance and endorsements shall be signed and submitted by a person authorized
by that insurer to bind coverage on its behalf, and submitted through the Exigis website at:
https://prodl.exigis.com/pge, Helpline: 1 (888) 280-0178, Certificate Holder: Pacific Gas aod
Electric Company, c/o Exigis, https://prodl.exigis.com/pge. The Parties acknowledge that the
format of the certificates and other documentatiou furnished to PG&E in fills Section 10.10 from
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time to time may uot conform to the required format of such vendor, and the Parties shall work
together in good faith to address such differences in format as they arise.

(iv) PG&E may inspect the original policies at the location where
Seller maiutains such policies during normal business hours.

(v)    Upon request, Seller shall furnish Buyer evideuce of insurance
for its subcontractors.

O) Form aud Couteut.

Seller shall:
All policies or binders with respect to insurauce maintaiued by

(A)    waive auy fight of subrogation of the insurers hereunder
against PG&E, its officers, directors, employees, agents and representatives of each of them, and
any fight of the insurers to any setoff or counterclaim or any other deduction, whether by
attachment or otherwise, in respect of any liability of may such person insured under such policy;
and

(B)    with respect to any additioual insured, provide that such
insurance will not be invalidated by auy actiou or inaction of each such insured and will insure
each such iusured regardless of any breach or violation of any wan’anty, declaration or condition
contaiued in such insurance by the pfimary named iusured.

(k)    Mutual Iusurance Carrier. Seller advises, aud Buyer acknowledges, that
certain Seller’s insurance policies are provided by AEGIS, a utility and euergy mutual insurer, of
whom Seller and Buyer are both lnutual members. Buyer agrees to accept all AEGIS policies
maintained by Seller as being sufficient and acceptable in meeting any and all of the insnrance
requirements contaiued iu this Agreement.

10.11 Access to Financial Information. The Parties agree that Geuerally Accepted
Accounting Principles and SEC rules require Buyer to evaluate if Buyer must consolidate Seller’s
financial information. Buyer will require access to finm~cial records and persounel to determine
if cousolidated financial reporting is required, ff Buyer determines that consolidatiou is ~equired,
Buyer shall ~equi~e the following during every calendar quarter for the Term:

(a)    Complete unaudited financial statements and notes to financial
statements; and

(b)    Unaudited finaucial schedules underlying the finaucial statements, in
each case within fifteen (15) days after the end of each fiscal quarter.

Any information provided to Buyer pursuant to this Section 10.11 shall be considered
confidential in accordance with the terms of this Agreement and shall only disclosed on an
aggregate basis with other sitnilar eutities for which Buyer has power purchase agreemeuts. The
information will ouly be used for financial statement purposes and shall uot be otherwise shared
with internal or external parties. Seller shall be deemed to have satisfied the obligation in
subsection 10.11 (a) above if the applicable report is publicly available ou its website
(www.se~npra.com) or on the SEC EDGAR information retfieval system; provided, that (i)
should any such statements not be available on a timely basis due to a delay in preparation or
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certificatiou, such delay shall not be an Event of Default so long as Seller diligently pursues the
preparation, certificatiou and delivery of the statements and (ii) if Seller does make the
information referenced in subsection (b) publicly available as provided in this paragraph theu
Seller shall be deemed to have satisfied its obligations in subsectiou (b).

10.12 Governing Law. This agreement and the fights and duties of the parties
hereunder shall be governed by and construed, enforced aud performed in accordance with the
laws of the state of California, without regard to pfinciples of conflicts of law. To the extent
euforceable at such time, each party waives its respective fight to any jury trial with respect to
auy litigation arising under or in connection with this agreemeut.

10.13 General. This Agreement shall be considered for all purposes as prepared
through the joint efforts of the Parties and shall uot be coustrued against one Party or the other as
a result of the p~eparatiou, substitution, submission or other event of negotiation, drafting or
execution hereof. The term "including" when used in this Agteement shall be by way of example
ouly aud shall not be considered in any way to be in limitation. Except to the extent provided for,
no amendment or modification to this Agreement shall be enforceable unless reduced to ~vriting
and executed by both Parties. This Agreement shall not impart any rights enforceable by auy
third party (other than a permitted successor or assignee bound to this Agreement). Waiver by a
Party of aoy defanlt by the other Party shall not be construed as a waiver of any other default.
The headings used herein are for conveuience aud reference purposes only. Facsimile or PDF
transmission will be the same as delivery of an original docmnent; provided that at the request of
either Patty, the other Party will confirm facsimile or PDF signatures by signing an ofiginal
document. This Agreement shall be binding on each Party’s successors aud permitted assigns.

10.14 .Severabilitv. If any provision in this Agreement is determined to be invalid, void
or unenforceable by any court having jufisdiction, such determination shalt not invalidate, void,
or make unenforceable any other provision, agreement or covenant of this Agreement and the
Parties shall use commercially ~asonable efforts to modify this Agreement to give effect to the
original inteutiou of the Parties.

10.15 Couuterparts. This Agreement may be executed in one or more counterpat’ts
each of which shall be deemed an original aud all of which shall be deemed one and the same
Ag~’eement. Delivery of au executed couuterpart of this Agreement by fax will be deemed as
effective as delivery of an originally executed counte~part. Auy Party delivefing an executed
counteq~art of this Agreement by facsimile will also deliver an originally executed counterpart,
but the failm~ of any Party to deliver an originally executed counterpart of this Agreement will
uot affect the validity or effectiveness of this Agreement.

10.16 ~Mobile-Sierra.

(a) Abseut agreement of all Parties to a proposed modification of this
Agreement, the standard of review the FERC shall apply when acting on proposed modifications
to this Agreement, either on FERC’s own motion or ou behalf of a signatory or a uon-siguatory,
shall be the "public interest" application of the "just and reasonable" standard of review set forth
in United Gas Pipe Lhte Co. l,. Mobile Gas Service Cotp., 350 U.S. 332 (1956) aud Federal
Power Commission v. Sierra Pacific Power Co., 350 U.S. 348 (1956) and clarified by Morgan
Stanley Capital Group, Inc. v. Public Util. Dist. No. 1 of Snohomish, 128 S.Ct. 2733 (2008), or, if
such standard is not available as a matter of Law, the most stfingeut standard of review
permissible under applicable Law
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(b) In addition, and notwitbstanding the foregoing subsection 10.16(a),
neither Party shall seek, and hereby expressly and irrevocably waives any rights it can or may
have to seek, under auy standard of revie~v, to revise tbe rates, terms or conditions of service of
this Agreement through application or complaint to FERC pursuant to Sections 205 or 206 of the
Federal Power" Act, for auy t~ason. In the event it were to be determined that applicable Law
precludes the Parties from waiving all or any of their fights to seek changes from FERC to their
market-based power sales contracts (including entering into covenants not to do so) as provided
in this subsection 10.16(b), tben this subsection 10.16(b) shall not apply, provided that, consisteut
with the foregoing subsection 10.16(a), neither Party shall seek any such changes except solely
under the "public interest" application of the "just and reasonable" standard of review and
otherwise as set forth in the foregoing subsection 10.16(a).

(c) The Parties acknowledge and agree that changes in market conditions or
economic hardship to any Party will not ~ender the rates, terms or conditions in this Agreement
"unjust, unreasonable, uuduly discrimiuatory or preferential" within the meaning of Section 206
of the Federal Power Act. The Parties further acknowledge and agree that for purposes of this
Agreement changes in market conditions or economic hardship include, without lilnitation, (i)
Seller’s current or future ability to sell any prodncts from the Project at a price greater than tbe
price provided for the Product in this Agreement, (ii) Buyer’s current or future ability to purchase
similar products at a pfice less tban the price provided for the Product in tbis Agreement, (iii) loss
of Buyer’s |narkets, or (iv) Buyer’s current or future inability economically to use or resell (at any
particular price) the Product provided pursuant to this Agreement.

ARTICLE ELEVEN: [INTENTIONALLY OMITTED]

ARTICLE TWELVE: DISPUTE RESOLUTION

12.1 Inteut of the Parties. Except as provided in the next sentence, the sole procedure
to resolve any claim arising out of o1" relating to this Agreement or any related agreement is the
dispute resolution procedure set forth in tbis Article T~velve. Either Party may seek a preliminary
injunction or other provisional judicial remedy if such action is necessary to prevent irreparable
harm or preserve the status quo, in which case both Parties nouetheless will continue to pursue
resolution of the dispute by means of this procedure.

12.2 Management Negotiatious.

(a) The Parties wilt atte~npt in good faith to ~solve any controversy or claim
arising out of or relating to this Agreemeut or any related agreements by prompt negotiations
between each Party’s Authorized Representative, or such other persou designated in writing as a
representative of the Party (each a "Manager"). Either Mauager may request a meeting (in person
or telephonically) to initiate negotiations to be held within ten (10) Business Days of the other
Party’s receipt of such request, at a mutually agreed time and place, ff the matter is not resolved
within fifteen (I 5) Business Days of their first meeting ("Initial Negotiation End Date"), the
Managers shall refer the matter to the designated senior officers of their respective companies
("Executive(s)"), who shall have authority to settle the dispute. Within five (5) Business Days of
the Initial Negotiation End Date ("Referral Date"), each Party shall provide one another written
Notice confirming the referral and identifying the name and title of the Executive who will
represent the Patty.

(b)    Within five (5) Business Days of the Referral Date, the Executives shall
establish a mutually acceptable location and date, which date shall not be greater than thirty (30)
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days from the Referral Date, to meet. After the initial meeting date, the Executives shall meet, as
often as they reasonably deem necessary, to exchange relevant information and to attempt to
resolve the dispute.

(c) All conununication and writing exchanged between the Parties in
connection with these negotiations shall be confidential and shall not be used or referred to in any
subsequent binding adjudicatory process bet\veen the Parties.

(d) If the matter is not resolved withiu forty-five (45) days of the Referral
Date, or if the Party receiving the written request to meet, pursuant to snbsection (a) above,
refuses or does not meet within the ten (I0) Business Day period specified in subsection (a)
above, either Party may initiate Arbitration of the controversy or clai~n according to the terms of
the following Section 12.3.

12.3 A~Sitration. If the dispute cannot be so resolved by negotiation as set forth in
Section 12.2 above, it shall be resolved by arbitration ("Arbitration") at the ~equest of either Party
by filing with the AAA an notice of intent to arbitrate. Arbitration under this Section 12.3 shall
be conducted by a retired judge or justice from the AAA panel conducted in San Francisco,
California and administered by and in accordance with AAA’s Colrmlercial Arbit~ttion Rules.
Any arbitrator shall have no affiliation with, financial or other interest in (other than as a
ratepaying customer), or prior employment with either Party and shall be knowledgeable in the
field of the dispute. The arbitrator shall have the discretion to order depositions of witnesses to
the extent the arbitrator deems such discovery relevant and appropriate. Depos!tions shall be
limited to a maximnm of three (3) per Party and shall be held within thirty (30) days of the
making of a request. Additional depositions may be scheduled only with the permission of the
attgitrator, and for good cause shown. Each deposition shall be limited to a maximum of six (6)
hours duration unless otherwise permitted by the adgitrator for good cause shown. All objections
are reserved for the Arbitration heating except for objections based on privilege and proprietary
and confidential information. The arbitrator shall also have discretion to order the Parties to
exchmage relevant documents. The arbitrator shall also have discretion to order the Parties to
answer interrogatories, upon good cause shown.

(a) Each of the Parties sball submit to the arbitrator, in accordance \vith a
schednle set by the arbitrator, offers in the fortn of the award it considers the al~oitmtor should
make. ffthe arbitrator requires the Parties to submit more than one such offer, tbe arbitrator shall
designate a deadline by wbich time the Parties shall submit their last aud best offer. In such
proceedings the arbitrator shall be limited to awarding only one of the two "last aud best" offers
submitted, m~d shall not determine an alternative or compromise remedy.

(b) The m’bitrator shall have no authority to award punitive or exemplary
damages or any other damages other tban the damages and other ~medies contemplated by this
Agreement.

(c) The mSitrator’s award shall be made within nine (9) months of the filing
of the notice of intention to mSitrate (demand) and the arbitrator shall agree to comply with this
schedule before accepting appointment. However, this time limit may be extended by agreement
of the Parties or by the mSitrator, if necessary. The California Superior Court of the City and
County of San Francisco ~nay enter judgment upon any award rendered by the mSitrator. The
Parties are aware of the decision in Advanced Micro Devices, Inc. v. Iotel Corp., 9 Cal. 4th 362
(1994) and, except as modified by this Agreement, intend to limit the power of the a~itrator to
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that of a Superior Court judge enforcing California Law. The prevailing Party in this dispute
resolution process is entitled to recover its costs and reasonable attorneys’ fees.

(d) The arbitrator shall have the authority to graat dispositive motions prior
to the commencement of or following the completion of discovery if the arbitrator concludes that
there is no material issue of fact pending before him or her.

(e) Except as may be required by Law, neither a Party nor au arbitrator may
disclose the existence, content, or results of any Arbitration hereunder without the prior written
conseut of both Parties.

ARTICLE THIRTEEN: NOTICES

Wheuever this Agreemeut requires or permits delivery of a Notice (or requires a Party to
"aotify"), the Party with such fight or obligatioa shall provide a written communication in the
manner specified hereiu; provided, however, that notices of outages or other Scheduling or
dispatch information or requests, as wovided in Appendix !X or as otherwise mutually agreed by
the Parties, shall be provided in accordance with the terms set forth in the relevaat section of this
Agreement. Notices aad invoices may be sent by facsimile or e-mail. A Notice sent by facsimile
transmission or e-mail will be recogaized and shall be deemed received on the Business Day on
which such Notice was transmitted if received before 5:00 p.m. (and if received after 5:00 p.m.,
on the next Business Day) and a Notice of overnight mail or courier shall be deemed to have been
received two (2) Business Days after it was seut or such earlier time as is coufirmed by the
receiving Party. Either Party may periodically change any address, phone number, e-mail, or
contact to which Notice is to be given it by providing Notice of such change to the other Party.
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SIGNATURES

Agreement Execution

In WITNESS WHEREOF, each Party has cansed this Agreement to be duly executed by its
authorized represeotative as of the dates provided below:

COPPER MOUNTAIN SOLAR 2, LLC, a
Delaware limited liability comp

PACIFIC GAS AND ELECTRIC
COMPANY, a California corporation

Signature:

Name:

Title: Vice President Title:

Date’. ~[[’2~,11’ Date:

Fong Whn
Seuior Vice President, Energy
Frocuremeut
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Schedule 3.1(e)

Annual Coutract Quantity

Conh~ct Quantity
DeLivery Period 150 MW Project

(in MWh)

Coutract Year 2 335,228

Contract Year 4 328,386

Contract Year 6 321,545

Contract Year 8 314,704

Coutract Year 10 307,862

Contract Year 12 303,301

Contract Year 14 298,740

Contract Year 16 294,179

Contract Year 18 289,619

Contract Year 20 285,058

Contract Year 22 280,497

Contract Year 24 275,936
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MONTHLY PROFILE
AS A PERCENTAGE OF ANNUAL CONTRACT QUANTITY

JAN 6.63%
FEB 6.48%
MAR 8.91%
APR 9.39%
MAY 10.03%
JUN 9.80%
JUL 9.14%
AUG 8.89%
SEP 8.77%
OCT 8.19%
NOV 7.14%
DEC 6.63%
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Schedule 4.1(b)

Illustrative Examples - Partial Deliverability Assessment

A. Seller Relflacement RA due to Partial Deliverability Status 0~efore June 2016)

[Tot,’fl Contract Capacity 150 MW    I

Month

CAISO Avel~ge Estinmted
Contract Solar NQC Nameplate Reported

CapacityMW Percentage NQC MW NQCMW
(A) (B) (C = A x B) (D)

Jan 150.0 0.33% 0.5 75.0
Feb 150.0 6.25% 9.4 75.0
Mar 150.0 8.69% 13.0 75.0
Apt 150.0 59.46% 89.2 75.0
May 150.0 73.23% t09.8 75.0
Jun 150.0 96.20% ld4.3 75.0
Jul 150.0 94.96% 142.4 75.0

Aug 150.0 92.03% 138.0 75.0
Sep 150.0 84.38% 126.6 75.0
Oct 150.0 37.76% 56.6 75.0
Nov 150.0 1.23% 1.8 75.0
Dec 150.0 0.87% 1.3 75.0

Seller
Replacement RA

OptionMW

14.2
34.8
69.3
67.4
63.0
51.6
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B. Contract Price Adjastment for Energydeli~eredthat does nothme Full Cal~city
Deliverability Status, and Seller RA Subs titution is prodded (before June 2016)

[Total Contract Ca~city 150 MW

Example Hour EIMing HE 11

Nameplate Qualifyiug Capacity (assume Jaly)
Net Qualifying Capacity
Seller Replacment RA Assumption

144 MW
75 MW
69 MW

$25.00 x Naaeplate Qualifying Capacity - Net Oualifyiag Capacity - Replacemeat RA
Nameplate Qualifying Capacity

TODadjastedContractPrice(assttmeJuly2014coatractprice*) $122.18 per MWh

Adjastnteat to Coatract Price due to Seller Replaceateat RA $0.00 per MWh

oa Delivered Eaergy

cAIS O N,ii CaNc,ty Dehlerfibilit3 A~s~ssn~nt 75 1MW

Example Hour Etuting HE12

Nalreplate Qualifying Capacity (assume July)
Net Quafifying Capacity
Seller Replacment RA Assumplion

144 MW
75 MW
10 ~

$25.00 x Nameplate Quati~ing Capacity - Net Qualifgiug Capacity - Replacement RA
Naazeplate Qualifying Capacity

TOD adjusted Contract Price (assume July 2014 contract pHce*)$122.18 per MWh

Adfltstmeat to Contract Price due to Seller Replaceateat RA -$10.24 per MWh

oa Delivered Energy

* Contract Price assttmes Buyer exercises its Fall Commercial Operation Acceleration Option
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C.Coutract Price Adjustment for Energy deli~red that does not ha~e Full Calmclty
Delixerability Status (after and including June 2016)

Total Contract Calxacity 150 MW

Example Hour Ending

Nameplate Qualifyiag Capacity (assume July)
Net Qualifying Capacity
Seller Replacment RA Assumption

HEll

144

75 MW
N/A

$25.00 x Nameplate Qualifying Capacity - Net Qualifying Capacity - Replacemeat RA
Nameplate Qualifyh~g Capacity

TOD adjusted Coutract Price (assume July 2016 contract pt4ce*) $122.55 perMWh
AdjustmenttoContractPriceonDeliveredEnergy -$11.98 ~rMWh

Example Hour Ending HEll

Nameplate Qualifying Capacity (assume July)
Net Qnalifying Capacity
Seller Replaement RA Assmnption

144
0 MW

N/A

$25.00 x Nameplate Qualifyiag Capacity - Net Qualifying Capacity - Replacement RA
Nmmplate Qualifying Capacity

TOD adjusted Contract Price (assame July 2016 contract price*)$122.55 per MWh
Adjustntent to Contract Price olt Delivered Energy -$25.00 per MWh

* Coatract Price assumes Buyer exemises its Fall Commercial Operation Acceleration Optiou
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Schedule 4.6

Exalnples of Settlement of Scheduled Energy and Delivered Energy
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APPENDIX I

FORM OF LETTER OF CREDIT

h’revocable Staudby Letter
of Credit No.

Date: (Carrent Date)

BENEFICIARY
Pacific Gas and Electric Company
17 Beale Street, Mail Code B28L
San Francisco, CA 94105
Attention: Credit Risk Management

APPLICANT
COPPER MOUNTAIN SOLAR 2, LLC

[h~sert address]

Ladies and Geutlemen:

By order of COPPER MOUNTAIN SOLAR 2, LLC ("Applicant"), we hel~by issue in favor of
Pacific Gas and Electric Company (the "Beneficiary") onr irrevocable standby letter of credit No.

("Letter of Credit"), for the account of Applicant, for drawings up to but not to
exceed the aggregate sum of U.S. $         (         Million and No/100) ("Letter of
Credit Amount"). This Letter of Credit is available 

417 by sight
payment, at our offices located at the address stated above effective immediately, and it will
expire at our close of business on [iusert expiry date] (the "Expiry Date").

Funds under this Letter of Credit are available to the Beneficiary agaiust px~sentation of the
followiug docmnents:

1. Beneficiary’s sigaed and dated sight draft in the form of Exhibit A hereto, referencing this
Letter of Credit No.          aud stating the amount of the demand; and

2. One of the following statements signed by an authorized officer of Beneficiary:

A. "Pursuant to the terms of that certain Power Purchase Agreement ("PPA"),
dated~          ., between Beneficiary and COPPER MOUNTAIN SOLAR 2, LLC,
Beneficiary is entitled to draw under Letter of Credit No. amounts owed by
COPPER MOUNTAIN SOLAR 2, LLC under the PPA" or

B. "Letter of Credit No.            will expire in thirty (30) days or less and COPPER
MOUNTAIN SOLAR 2, LLC has not provided ~placement security acceptable to
Beneficiary."
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Special Conditions:

1. Partial and multiple drawings under this Letter of Credit are allowed;

2. All banking charges associated with this Letter of Credit are for the account of the Applicant;

3. This Letter of Credit is not transferable;

4. A drawing for an amouut greater than the Letter of Credit Amount is allowed, however,
paymeut shall not exceed the Letter of Credit Amount; and

5. The Expiry Date of this Letter of Credit shall be automatically extended (without an
amendment hereto) for a period of one (1) year fi’om the present Expiry Date or any fixture Expiry
Date, unless at least sixty (60) days prior to auy such expiry date we have sent you written notice
by courier service or overnight mail that we elect uot to exteud this Letter of Credit beyond its
then current expiry date.

6. Notwithstanding the above, this Letter of Credit will expire: upon our receipt of a signed
statement frmn Beneficiary accompanied by this original Letter of Credit and atnendment(s) if
any stating that Beueficiary has received replacemeut security acceptable to it and/or the
Beneficiary agrees to cancellatiou of this Letter of C~edit.

We engage with you that drafts drawn under and in compliance with the terms of this Letter of
Credit will be duly honored upon presentation, on or before the Expiry Date at our offices at

.

All demands for payment shall be made by presentation of the original or copies of this Letter of
Credit and originals of other documents at our office.

Our payments against complying presentatious under this Letter of Credit will be made no later
than on the sixth (6th) banking day following a complying presentation.

Except as stated herein, this Letter of Credit is not snbject to any condition or qualification. It is
our individual obligation, which is uot contingeut upon reimbursement and is not affected by any
agreement, document, or instrmnent between us and the Applicant or between the Beneficiary
and the Applicant or any other patty.

Except as otherwise specifically stated herein, this Letter of Credit is subject to and governed by
the Uniform Customs and Practice for Documeutary Credits, 2007 Revision, lntematiouat
Chamber of Couunerce (ICC) Publicatiou No. 600 (the "UCP 600"); provided that, if this Letter
of C~edit expires during an interruption of our busiuess as described in Article 36 of the UCP 600,
we will honor drafts presented in compliance with this Letter of Credit within thh’ty (30) days
after the resumption of our busiuess and effect paymeut accordingly.

The law of the State of New Yo~qc shall apply to any matters not covered by the UCP 600.

For telephoue assistance regarding this Letter of Credit, please contact us .

Very truly yours,

2



EXECUTION COPY

.

By:_
Authorized Signature

Name: [print or type uame]

Title:
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Exhibit A

SightDraft

TO

AMOUNT: $ DATE:

AT SIGHT OF THIS DEMAND PAY TO THE ORDER OF PACIFIC GAS AND ELECTRIC
COMPANY THE AMOUNT OF U.S. $         (.               U.S. DOLLARS)

DRAWN UNDER ETTER OF CREDIT NO.

REMIT FUNDS AS FOLLOWS:

[INSERT PAYMENT INSTRUCTIONS]

DRAWER

BY:

NAME AND TITLE
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APPENDIX II

[INITIAL] ]PARTIAL COMMERCIAL] [FULL COMMERCIAL] ENERGY DELIVERY
DATE CONFIRMATION LETTER

ht accordance with the terms of that certain Power Purchase Agreement dated
,2011 ("Agreement") by and between Pacific Gas and Electric Company

("Buyer") and COPPER MOUNTAIN SOLAR 2, LLC ("Seller"), this letter ("[Initial] [Partial
Commercial] [Full Cormnercial] Energy Delivery Date Confirmation Letter") serves to document
the Parties’ further agreement that (i) the Conditions Precedent to the occurreuce of the [Initial]
[Partial Commercial] [Full Commercial] Energy Delivery Date have been satisfied, and (ii) Seller
is able to deliver Product from the Project including Delivered Energy into the CAISO pursuant
to the Agreemeut, as of this __ day of__, __ (the "[Initial] [Partial Commercial]
[Full Commercial] Energy Delivery Date"). All capitalized terms not defined herein shall have
the meaning set forth iu the Agreemeut.

Seller represents to Buyer that it has beeu granted status as an Exempt Wholesale
Generator. Additionally Seller provides the following FERC Tariff information for reference
purposes only:

Tariff:

Dated:

Docket Number:

IN WITNESS WHEREOF, each Patty has caused this [h~itial] [Partial Commercial] [Full
Commercial] Energy Delivery Date Confirmation Letter to be duly executed by its authorized
representative as of the date of last signature provided below:

COPPER MOUNTAIN SOLAR 2, LLC PACIFIC GAS AND ELECTRIC COMPANY

Signature: Signature:

Name: Name:

Title: Title:

Date: Date:
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APPENDIX III

MILESTONES SCHEDULE

Identify Milestone Date for Completion

Guaranteed Construction Start Date Effective Date + 30 Days

Begin h~stalling Panels Effective Date + 5 Months

hfitial Energy Delivery Date Effective Date + 7 Months

Guaranteed Partial Commercial Operatiou DateThe later of December 3 i, 2012 or Effective
Date + 12 Months

If Buyer does not exercise Full Commercial
Operation Acceleration Option: The later of July 15, 2015 or
Guaranteed Full Commercial Operation Date Effective Date + 36 Months

If Buyer exercises Full Connnercial
Operation Acceleration Option: Effective Date + 36 Months
Guarauteed Full Com~nercial Operation Date
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APPENDIXIV

PROJECT DESCRIPTIONINCLUDING DESCRIPTION OFSITE

FACILITY DESCRIPTION

Facility name: Copper Mountain Solar 2

Facility Site name: Copper Mountain Solar 2

Facility physical address: Eldorado Valley Drive, Boulder City, NV 89006

Total nmnber of Uuits at the Project: To be provided by Seller pursuant to Section 3.9(a)(v) of the
Agreement.

Technology Type: Photovoltaic generatiou

.Substation: Merchant 230 kV or if the Project obtains a direct physical interconnection to the
CAISO Grid, thereafter, the locatiou of such interconnection with the CAISO Grid

The term "Site" as defined in the Agree~nent means the following parcel description upon which the
facility is located:

The Project is located in Clark County approximately 17 miles south~vest of Boulder City,
Nevada. Site access is from Eldorado Valley Drive, Boulder City, Nevada. The project may
include portions of Sectiou 31 and 32 of Township 24 South, Range 63 East, M.D.M., Sections 5
and 8 of Township 25 South, Rm~ge 63 East, M.D.M.

The nameplate capacity of the Project is approximately 150 MW.

The Unit utilized as generation assets as part of the Project is described below:

To be provided by Seller pursuant to Section 3.9(a)(v) of the Agreemeut.

Seller shall provide to Buyer the as-built drawings of the Project within six (6) months of the Full
ConunerciaI Operation Date.
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Copper Mountain Solar 2 Map
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APPENDIX V

COMMERCIAL OPERATION CERTIFICATION PROCEDURE

hi accordance with the terms of that certain Power Purchase Agreement dated           ,2011
("Agreement") by and between Pacific Gas and Electric Company ("Buyer") aud COPPER
MOUNTAIN SOLAR 2, LLC ("Seller") to declare and recognize the Commercial Operation
Date, Partial Commercial Operation Date aud the Full Commercial Operation Date of the Project,
Seller shall notify Buyer that the Project is operating and able to produce mid deliver Delivered
Energy to the CAISO iu accordance with the terms of the Agree~nent by delivering a Certificate
of Commercial Operation in the form of Appendix VI-B, Certificate of Partial Commercial
Operation in the fortn of Appendix VI-C, and a Certificate of Full Cormnercial Operation, in the
form of Appendix VI-D, each fi’om a Licensed Professional Eugiueer, with respect to the
Project’s ability to deliver the Product. Buyer shall accept such certificatiou satisfying the
requirements indicated below. All terms not defined herein shall have the meaning set forth in
the Agree~nent. The Certificate of Commemial Operation, Certificate of Partial Cormnercial
Operation and Certificate of Full Commercial Operatiou shall be submitted by SeIler, and
supported by the foIIowing:

1) For Co~mnercial Operation, statement that the total installed power capacity of the
Project at unity power factor (as determined by the cumulative power rating of the
inverters installed at the Project) covering at least one (1) MW has been erected in
accordm~ce with the manufacturer’s specifications ("Initial Mechanical CompIetion").

2)For Partial Commercial Operation, statement that the total iustalled power capacity of the
Project at unity power factor (as determined by the cmnulative power rating of the
inverters installed at the Project) coveriug at least eighty five (85) MW has been elected
in accordance with the manufacturer’s specifications ("Partial Mechauical Completion").

3)For Full Commercial Operation, statement of the total installed power capacity of the
Project at unity power factor (as determined by the cmnulative power ratiug of the
inverters installed at the Project) covering at least one huudred forty-five and one half
(145.5) MW has been elected in accordance with the manufacturer’s specificatious ("Full
Mechanical Completion").

4)Statement that the electrical collection system related to the solar panels comprising the
total installed power capacity refereuced in (1), (2) or (3) above is substantially complete
(subject to completion of punch-list items), functional, and energized for the Project.

5)Statemeut that Seller’s collector substation is substautially complete (subject to
completion of punch-list items) and capable of deliveriug the Product.

6)For Co~mnercial Operation, a statemeut sigued by the Licensed Professional Engiueer that
Solar Panel Initial Commissioning Completiou has been achieved for those solar pauels
that have achieved hfitial Mechauical Completion. "Solar Panel Initial Con’anissioning
Completiou" for Commercial Operation is achieved when the electrical and control
systems have been euergized and tested in acco~xtance with the manufactmer’s
specifications aud the solar panels are released for electrical geueration of power.
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7)For Partial Commercial Operation, statement signed by the Licensed Professional
Engineer that Solar Panel Partial Commissioning Completion has been achieved for those
solar panels that have achieved Partial Mechm~ical Completion. "Solar Panel Partial
Commissioning Completion" is achieved for Partial Coimnercial Operation when solar
panels covering not less than fifty percent (50%) of the Contract Capacity have been
erected, the electrical m~d control systems have been energized and tested in accordance
with the ~nanufacturer’s specifications and the solar panels me released for electrical
generation of power.

8)For Full Commercial Operation, a statement signed by the Licensed Professional
Engineer that Solar Panel Fnll Commissioning Completion has been achieved for those
solar panels that have achieved Full Mechanical Completion. "Solar Panel Full
Commissioning Completion" is achieved for Full Commercial Operation when the
electrical and control systems have been energized and tested in accordance with the
manufacturer’s specifications and the solar panels ate ~eleased for electrical generation of
po\ver.

9)Statement that the Project is operational mid interconnected with the CAISO Grid (either
directly or indirectly via NV Energy) and capable of delivering DeIivered Energy through
either (a) the permanent Interconnection Facilities or (b) a temporary interconnection or
other alternative inte~eonnection arrangement that permits all segments of the Project to
transmit Energy.

2



APPENDIX VI

FORMS OF CERTIFICATION



APPENDIX VI-A

CERTIFICATE OF CONSTRUCTION START DATE

This certification ("Certification") is delivered by COPPER MOUNTAIN SOLAR 2,
LLC ("Seller") to Pacific Gas and Electric Company ("Bnyer") in accordance with the terms of
that certain Power Purchase Agreement dated __, 2011 ("Agreement") by aud between
Seller and Buyer. All capitalized terms used in this Certification but not otherwise defiued herein
shall have the respective meanings assigned to such terms in the Agreement.

Seller hereby certifies and represents to Buyer that the Construction Start Date has been
achieved on

Seller attaches hereto a copy of the Fiual Notice to Proceed that SelIer delivered to the
EPC Contractor.

COPPER MOUNTAIN SOLAR 2, LLC

By:

Name:

Title:

Date:



APPENDIX VI-B

CERTIFICATE OF COMMERCIAL OPERATION

The undersigned, COPPER MOUNTAIN SOLAR 2, LLC (the "Seller"), does hereby deliver this
Certificate of Cmmnercial Operation to Pacific Gas and Electric Company (the "Buyer"). All
capitalized terms not defined herein shall have the meauing set forth in that certain Power
Purchase Agreement dated           ,2011 (the "Agreement") between Seller aud Buyer. In
accordance with its obligation to achieve Commercial Operation in accordance with the terms of
the Agreement, Seller, through the Licensed Professional Engineer, hereby certifies and
~epreseuts to Buyer that Commercial Operation has been achieved and that the following
statemeuts are true as of the date set forth herein:

A certified statement of the Licensed Professional Engineer, attached hereto, has been provided
as evidence of Conunercial Operation of the Project to provide the Product and meet, at a
mininmm, the requirements indicated herein.

a. The Project has achieved the following:

Initial Mechanical Completion representing __ MW of total installed power
capacity, as defined in A_Appendix V of the Agreelnent; and

Solar Panel Initial Commissioning Completion, if available, representing __
MW of total installed power capacity, as defined in A_p~endix V of the
Agreement.

b. The solar facility comprising the Project as defined in the Agreement is substantially
complete as follows:

1. The electrical collection system related to the solar panels that have achieved
Initial Mechanical Completion is substantially complete (subject to completion of
punch-list items), fanctional, and energized; and

2. The collector substation is substm~tially complete (subject to completion of
punch-list items) and capable of operations.

The portion of the Project that is the subject of this Certification is operational and
intercounected with the CAISO Grid (either directly or indirectly via NV Energy) aud
capable of delivering Delivered Energy through either (a) the permaneat Intercom~ection
Facilities or (b) a temporary interconnection or other alternative intercoanection
arrauge~neut that permits all or segments of the Project to transmit Delivered Energy.

EXECUTED by SELLER this
COPPER MOUNTAIN SOLAR 2, LLC
By:.
Name:
Title:

day of ,20~.



[LICENSED PROFESSIONAL ENGINEER]
By:
Name:
Title:
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APPENDIX VI-C

CERTIFICATE OF PARTIAL COMMERCIAL OPERATION

The undersigned, COPPER MOUNTAIN SOLAR 2, LLC (the "Seller"), does hereby deliver this
Certificate of Partial Comlnemial Operation to Pacific Gas and Electric Company (the "Buyer").
All capitalized terms not defined herein shall have the meaning set forth in that certain Power
Purchase Agreement dated.       ., 20~ (the "Agreement") between Seller and Buyer. h~
accordance with its obligation to achieve Partial Commercial Operation in accordance with the
terms of the Agreement, Seller, through the Licensed Professional Engineer, hereby certifies and
represents to Buyer that Partial Commercial Operation has been achieved and that the following
statements are true as of the date set forth herein:

A certified statement of the Licensed Professional Engineer, attached hereto, has been provided
as evidence of Partial Commercial Operation of the Project to provide the Product and meet, at a
minimum, the requirements indicated herein.

a. The Project has achieved the following:

1, Partial Mechanical Completion representing at least __ of total installed
power capacity, as defined in AEp_endix V of the Agreement; aud

2. Solar Panel Partial Commissioning Completion, if available, representing at least
__ MW of total installed power capacity, as defined in Appendix V of the
Agreement.

b. The solar facility comprising the Project as defined in the Agreement is partially
mechanicaIly complete as follows:

l. The electrical collection system related to the solar panels that have achieved
Partial Mechanical Completion is substmatially co~nplete (subject to completion
of punch-list items), functional, and energized; and

2. The collector substation related to the solar panels that have achieved Partial
Mechanical Completion is substantially complete (subject to completion of
punch-list items) and capable of operations.

The Project is operational and interconnected with the CAISO Grid (either directly or
indirectly via NV Energy) and capable of delivering Delivered Energy through either (a)
the permanent Intemonnection Facilities or (b) a tetnporary interconnection or other
alternative interconnection arrangement that permits all or segments of the Project to
trans~nit Delivered Energy.

EXECUTED by SELLER this __ day of
COPPER MOUNTAIN SOLAR 2, LLC
By:.
Name:
Title:

,20~.



[LICENSED PROFESSIONAL ENGINEER]
By:
Name:
Title:
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APPENDIX VI-D

CERTIFICATE OF FULL COMMERCIAL OPERATION

The undersigned, COPPER MOUNTAIN SOLAR 2, LLC (the "Seller"), does hereby deliver this
Certificate of Full Commercial Operation to Pacific Gas and Electric Company (the "Buyer"). All
capitalized terms not defined hereiu shall have the meaniug set forth in that certain Power
Purchase Agreement dated          ,2011 (the "Agreement") between Seller and Buyer. Iu
accordance with its obligation to achieve Full Cormne~ial Operation in accordance with the
terms of the Agreement, Seller, through the Licensed Professional Engiueer, hereby certifies and
represents to Buyer that Full Commercial Operation has been achieved and that the following
statements are true as of the date set forth herein:

A certified statement of the Liceused Professional Engineer, attached hereto, has been provided
as evidence of Full Commercial Operation of the Project to provide the Product and meet, at a
minimum, the requirements indicated herein.

a. The Project has achieved the following:

1. Full Mechanical Completion representing _       MW of total installed power
capacity, as defiued in ~p~ndix V of the Agreement; and

2. Solar Panel Full Co~m~aissioning Completion, if available, ~ep~senting __
MW of total installed power capacity, as defined iu A~Ap_endix V of the
Agreement,

b. The solar facility comprising the Project as defined in the Agreement is substantially
complete as follows:

1. The electrical collection system lelated to the solar panels that have achieved Full
Mechanical Completion is substantially complete (subject to completion of
punch-list items), functional, and energized; and

2. The collector substation is substantially complete (subject to cmnpletion of
punch-list items) and capable of operations.

The Project is operational and interconnected with the CAISO Grid (either directly or
indirectly via NV Energy) and capable of delivering Delivered Energy through either (a)
the permanent Intel~onnection Facilities or (b) a temporary interconnection or other
alternative intel~onuection an’angemeut that permits all or segments of the Project to
transmit Delivered Energy.

EXECUTED by SELLER this
COPPER MOUNTAIN SOLAR 2, LLC
By:
Name:
Title:

day of ,20__.



[LICENSED PROFESSIONAL ENGINEER]
By:
Name:
Title:

2
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APPENDIX VII

NOn.CATION REQUIREMENTSFORAVAILABLE CAPACITY AND PROJECT
OUTAGES

A. NOTIFICATION REQUIREMENTS FOR ROUTINE START-UP AND SHUTDOWNS

Prior to paralMing or after disconnecting from tbe electric system, notify the applicable
Participating Transmissioo Owoer’s (PTO) switching center

¯ Call the applicable Participating Trm~smission Owner’s (PTO) switchiog ceoter
and advise of the intent to parallel.

¯ Call the applicable Participating Transmission Owner’s (PTO) switching center
after the unit has been paralleled and ~port the parallel time and intended unit
output.

¯ Call the applicable Participant Transmission Owner’s (PTO) switching center after
any routine separation.

B. SUBMISSION OF AVAILABLE CAPACITY AND DELIVERED ENERGY AND
PLANNED OUTAGES

Submit information by postiag to PG&E’s Power Procurement Information Center,
which is located at www.pge.com under "B2B" at the botto~n of the hmne page. After
selecting "B2B" at the bottom of the page, select "Wholesale Power" in the ceater of the
next page. Then select "Electric Procurement" along the left banner of the next page.
After selecting the "Power Procurement hfformation Center" icon in the middle of the
page, you will be required to enter a username and password, which will be assigned to
you by PG&E’s Bilateral Settlem+nts Group.

2. If the ~vebsite is unavailable, implement tbe procedures set forth below:

For all email correspondence, enter fl~e following in the email subject field:
Delivery Date Range, Cm~tract Name, Email Purpose (For example:
"ddhmn/yyyy through dd/mm/yyyy XYZ Company Project #2 Daily
Forecast of Available Capacity")

b. For Annual Forecasts of Available Capacity and Delivered Energy, email to
DAenergy@pge.com and Bilat Settteinents @pge.com_.

c. For Monthly and Daily Fm~casts of Available Capacity and Delivered Energy,
emait to DAenergy@pge.com.

For Daily Fmecasts of Available Capacity and Delivered Energy after fourteen
(14) hours before the WECC Prescbedule Day, but before the CAISO deadline
for submitting Day-Ahead Schedules, call primary phone (415) 973-6222 or
backup phone (415) 973-4500. Also send email to DAenergy@pge.com.

e. For Hourly Forecasts of AvaiIable Capacity and Delivered Energy, call PG&E’s
Real Time Desk at (415) 973-4500 and emaiI to RealTime@pge.com.
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f. For Planned Outages aod Prolonged Outages, complete the specifics below and
sublnit by email to PGOutageCoordination@pge.com, DAenergy@pge.com and
Bilat_Settlements @pge.com.

i. Email subject Field: dd/mm/yyyy through dd/mm/yyyy XYZ Company
Project//2 Outage Notification

ii. Email body:

1. Type of Outage: Planned Outage, Forced Outage, Prolonged
Outage

2. Start Date and Start Time

3. Estimated or Actual End Date and End Time

4. Date and time when reported to PG&E and name(s) of PG&E
representative(s) contacted

5. Text description of additiona! i~formation as needed,
including, but not limited to, changes to a Planned Outage,
Prolonged Outage or Forced Outage.

C. FORCED OUTAGE REPORTING

i. Forced Outages - Seller shall notify PG&E Merchant Generation desk
verbally within 10 minutes of event or as soon as reasonably possible, after
the safety of all personnel and securing of all facility equipment.

a. Verbal notification shall include time of fomed outage, canse, current
availability and estimated return date and time.

b. After verbally notifying PG&E Merchant Generation desk of the forced
outage, Seller shall also put forth commercially reasonable efforts to
uotify PG&E Settlements via PG&E’s electronic website "PPIC".

c. If the PPIC website is unavailable, sub,nit the following information via
email to Bilat_Settlements@pge.com.

i. Email subject Field: dd/mm/yyyy through dd/mm/yyyy XYZ Company
Project//2 Outage Notification

ii. Email body:

1. Type of Outage: Planned Outage, Forced Outage, Prolonged
Outage

2. Start Date and Start Time

3. Estimated or Actual End Date and End Time

2
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Date and time when reported to PG&E and name(s) of PG&E
representative(s) contacted

Text description of additional info~w~ation as needed,
inchtding, but not limited to, changes to a Planned Outage,
Prolonged Oatage or Forced Outage.

3
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APPENDIX VIII

RESOURCEADEQUACY

1. Pursuant to Section 3.3(a) of Agreement, conunex~ialIy reasonable efforts of Seller may
include, but are not limited to, the following:

Cooperating with and encouraging (but not to include lobbying) the regional
entity, including the CAISO, if applicable, responsible for Resource Adequacy
administration to certify or qualify the Contract Capacity for Resomve Adequacy
Requirements proposes. This includes follmving require~nents the CAISO and/or
CPUC has established and may establish in the future, including calculation of
RA Capacity over all hours required for Resource Adequacy Requirement
eligibility, and delivery of tbe RA Capacity to the Delivery Point; and

Negotiating in good faith to make necessary amend~nents, if any, to this
Agreement to conform this Agreement to subsequent clarifications, revisions or
decisions of the CPUC or any other entity, including the CAISO, with respect to
Resource Adequacy.

2. Seller shall comply with the Resource Adequacy reporting requirements set forth in
Section 40 of the CAISO Tariff, including but not limited to the followiug:

a. Taking all actions to register the Project with the CAISO to ensure that the
Project’s Capacity Attributes and/or Contract Capacity is able to be recognized
and counted as RA Capacity.

b. Coordinating with Buyer with regard to the submission of the Monthly Resource
Adequacy Plan, as defined in the CAISO Tariff, to the CAISO.

c. Complying with the dispatch requirements applicable to the Project’s resource
type, as set forth in Section 40 of tbe CAISO Tariff; and

d. Complying with the applicable reporting requirements.

During the first tbree (3) calendar years following the later of the Full Commercial
Operation Date or the date upon which the Project receives ml assessment from the
CAISO of Full Capacity Deliverability Status (as defined in the CAISO Tariff), the
Parties agree that Seller shall calculate the Project’s Qualifying Capacity (as defined in
the CAISO Tariff) according to the CPUC’s approved Resource Adequacy counting rules
and the CAISO Tariff, for inclusion in Seller’s Supply Plan (as defiued in the CAISO
Tariff) and Seller shall not be ~quired to include in its calculation of Qualifying Capacity
for the Supply Plan the CPUC approved diversity adjustments applicable to the Project,
provided that, in no event shall such calculation exceed the Project’s Net Qualifying
Capacity as defined in the CAISO Tariff and as determined by the CAISO.

RA Capacity Delivery Point. The delivery point for the Project, with respect to Buyer’s Resource
Adequacy Requirements, shall be the Delivery Point.
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APPENDIX IX

NOTICES LIST

Name: COPPER MOUNTAIN SOLAR 2, Name: Pacific Gas and Electric Company, a
LLC, a Delaware limited liability company Califoruia corporation
("Seller") ("Buyer" or "PG&E")

All Notices: All Notices:

Delivery Address: Delivery Address:
101 Ash Street, HQ13C 77 Beale Street, Mail Code N12E
San Diego, CA 92101-3017 San Francisco, CA 94105-1702

Mail Address: (if different from above) Mail Address:
P.O. Box 770000, Mail Code N12E

Attn: Contract Administrator San Francisco, CA 94177
Attu: Candice Chan (cww9@pge.com)
Director, Contract Mgmt & Settlements
Phone: (415) 973-7780

Phone: Facsmilie: (415) 972-5507
Facsimile:

Duns: 
Duns: Federal Tax ID Number: 94-0742640
Federal Tax ID Number: 76-0529528

Invoices: Invoices:
Attn: n Attn: Azmat Mukhtar

ng Manager, Bilateral Settlements
Phone: Phoue: (415) 973-4277
Facsimile: Facsimile: (415) 973-215t
EmaiI: Email: ASM3@pge.com

Pre-Scheduling: Scheduling:
Attn: Attn: Mike McDermott
Phone: Phoue: (415) 973-4072
Facsimile: Facsimile: (415) 973-0400
Email: Email: m0mc@pge.coln

Real-Time Scheduling:
Attn: 
Phone: 
Facsimile:

Payments: Paymenls:
Attn: Attn: Azmat Mukhtar

Manager, Bilateral Settlemeuts
Phone: Phone: (415) 973-4277
Facsimile: Facsimile: (415) 973-2151
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Elnail: EmaiI: ASM3 @pge.com
m

Wire Transfer: Wire Transfer:
BNK: BNK: A.
ABA: ABA: 
ACCT: To be provided later ACCT: 

Acct Title: 

Credit and Collections: Credit and Collections:
Attn: Attn: Jack Foley

Credit Risk Management
Phone: Phone: (415) 973-0004
Facsimile: Facsimile: (415) 973-7301
Email: Email: JrFc@pge.com

Contract Manager: Contract Manager:
Attu: Attn: Chad Curran (CRCq@pge.com

Manager, Coutract Management

Phone: Phone: (415) 973-6105
Facsimile: Facsimile: (415) 973-5507
Elnail: EmaiI: THY1 @pge.com

With additional Notices of an Event of With additional Notices of an Eveut of
Default to: Default to:

n PG&E Law Department
Attn: Attn: Renewables Portfolio Standard attoruey
Phoue: Phone: (415) 973-4377
Facsimile: Facsimile: (415) 972-5952

2
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[Project Name]

By:

[Counterparty name] ("Seller")

[Report Date]

For month of:

[Report Month]

Provided to:

Pacific Gas and Electric Company ("Buyer")
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Site Address, City, State:

Project Technology (blonlass, biogas, geothermal, hydro, solar PV, solar thermal, wb~d):

Megawatt capacity:

Site size (acres, square miles, sqttare feet):

1. t. Please complete the form and forward it to your PG&E Contract Manager
according to the schedule specified in the Agreement.

1.2. You may add new information to the prior month’s report without editing the
prior month’s information to reflect current status. For ease of review, please add
a date in parenthesis in front of each new entry.

i.e.: (11/4/09) Gradiog has started for the roads and turbine sites.

(10/4/09) Construction of maintenance buildings has been completed.

1.3. See the Requirements for this report in Section 18.

2



EXECUTION COPY

Please provide a general Project overview statement.

Please provide a .cumulative summat3, of the major activities completed for each of the followhtg aspects of
the Project (provide details h~ subsequent sections of this report).

3.1. Milestones

3.2. Financing

3.3. Permitting and Governmental Approvals

3.4. _Site Control

3.5. Design and Engineering

3.6. Major Equipment Procurement

3.7. Construction

3.8. Interconnection

3.9. Startup Testing and Commissionin~

Please provide a summary of the major activ#ies to be petformed durhtg the current month for each of the
followh~g aspects of the Project @rovide details bt subseqaent sections of this report).

4.1. Milestones

4.2. Financi~

3



4.3. Permitting and Governmental Approvals

4.4. Site Control

4.5. Design and Engiaeerin~

4.6. Major Equipment procmement

4.7. Construction

4.8. Interconnection

4.9. Startup Testing aad Commissioning

EXECUTION COPY

5.1. Milestone schedule
Please llst all Milestoaes s ~ecified hz the Agreement and state the earrent status of each.

Status
(e.g., on schedule, delayed due

Milestone Date Specified in to [speciJ3, reason]; current
Milestone the Agree~nent expected completion date)

lf Seller has failed and/or eapects to fail to ach&ve any Milestone, please eaplain bt derail each of the
followbtg aspects of Seller’s Rentedial Action Plaa.

6.1. Missed Milestoue

6.2. Plans to achieve missed Milestone

6.3. Plans to achieve subsequent Milestones

6.4. Delays iu engiueering schedule and plans to remedy delays

4
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6.5. Delays in major equipment procurement and plans to remedy delays

6.6. Delays in construction aud interconnection schedule and plans to reined,/

Please ptw,ide the schedule Seller httends to follow to obmh~ financhtg for the Project. htchtde htformation about
each stage of fiuaaciag, lf Seller intends to pursue federal or state loaas or grants, inchtde htformation about

Please ptw,ide a cop3, of the current version of the overall Project development schedule (e.g., Work Breakdown
Stracture, Gantt chart, hiS Project report, etc.), hwhtde all major activities for Governmental Approvals, desiga
attd engb~eering, procuremeat, coltstruelioll, btterconnection and testbtg.

9.1. Environmental Impact Review
Please provlde inforatation about the primaD, owiroameutal impact review for the Project. Indicate
whether dates are expected or actual.

Agency [e.g., the lead agency as required uader the California
Enviroumeatal Qaality Act (CEQA)]
Date of application/submission / / (expected/actual)
Date applicatio~subnfission deemed cmnplete by agency / / (expected / actual)
Date of initial study (if applicable) / / (expected / actual)
Process (e.g., Notice of Exemption, Negative Declaration, Mitigated
Negative Declaration, Enviroamental Impact Report)
Date of Notice of Preparation / / (expected / actual)
Date of Draft Negative Declaration - Mitigated Negative / / (expected / actual)
Declaration - Environmental Impact Report
Date Notice of Deternlination filed at CA Office of Planniug / / (expected/actaal)

and Research or County Clerk
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9.2. Federal, State, Regional, County or Local Governmental Approvals
Please desc~qbe each of the major Governmental App~w,als to be obtahted b~, Seller and the status of each.

Agency / Approval
Status Surmnary

Califo~ffa Energy Commission (CEC) /Application for e.g., dates of application/hearhlg/notice/etc. Otot e
Certification (AFC) whether dates are anticipated or actual); major activities

(indicate whetherplaaned, b~ progress and/or
[name] CouaO, / Coaditional Use Permit (CUP) completed); primaty reasons for possible delay; etc.

9.3. Governmental Approval activities recently performed
Please list all Governmental Approval activities that occurred since tire previous report.

9.4. Governmental Approval activities expected during the current month
Please list all Governmental Approval activities that are eaT)ected to occttr during the current motlth.

9.5. Govermnental Approval Notices received from EPC Contractor
Please attach to this Monthly Progress Report copies of any aotices related to Governmottal Approval
activities received since the previous report, whether from EPC Cono’actor or directly fi’om Govermneatal
Agencies.

I0.1. Site control schedule
lf not obtahted prior to the execution of the Agreement, please provide the schedule Seller httends to follow

lease).

10.2. Site Control activities recently performed
Please eaplahl b~ detail the property acquisition activities that were petformed since the previotts report.

10.3. Site Control activities expected during the current month.
Please eaplaht bt detail the Site control activities that are e.wected to be petfotTned durhtg the current
moath.

6
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11. I. Design and engioeefiug schedule

Please provide the name of the EPC Contraetot; tbe date of executloa of the EPC Contract, and the date of
issuance of a fidl notice to proceed (or equivalent).

Please list all major design and engb~eerbtg activities, both planned aad completed, to be petformed by
Seller attd the EPC Contractor;

11.2. Design and engineering activities recently performed

Please eaplain ia detail the design and enghteeriag activities that were performed sblce the previoas
report.

11.3. Design aod engineering activities expected during the curreut month

Please e.wlabt in detail the design attd engb~eerh~g activities tbat are ea~ected to be performed dta’htg the

12.1. Maj or equipment to be procured

, Seller or the EPC Contractot;

i2.2. Major Equipment procuremeut activities recently performed

Please eaplain in detail the major equipment procurement activities that were performed since the
previous report.

7
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12.3. Major Equipment procurement activities expected during the curreut month

Please e.wlain in detail the major equipment procuremozt activities that are ea~eeted to be performed
daring the current month.

13.1. Construction activities

Please list all ntajor construction activities, both planned and completed, to be petformed by Seller or the
EPC contractot;

13.2. Construction activities recently performed

Please e.wlaln in detail the construction activities that were petformed since the previous report.

13.3. Construction activities expected dufinK the current month

Please eaplabt h~ detail the constraction activ#ies are expected to be performed during the current month.

13.4. EPC Contract Monthly Progress Report.

Please attach an EPC Contract Monthly Progress Report.

14.1. Interconnection activities

Please list all major h~terconnection activities, both planned and completed, to be performed by Seller or
the EPC Contractot;

14.2. Interconuection activities recently performed

Please e.wlabl in detail the intercomwction activities that were petformed since the previous report.
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14.3. Interconnection activities expected during the current month

Please e.wlain ia detail the interconnectioa activities that are eapected to be performed during the current
month.

15.1. Startup testing and commissioning activities

Please list all major startup testing and commissioning activities, both planned attd completed, to be
, Seller or the EPC Contractor:

15.2. Startup testin~ and commissioning activities recently performed

Please eal)lain in detail the startup testing and commissioning activities tbat were petformed since the

15.3. Startup testing and commissioning activities expected during the current month

Please eat~lain ia detail the starttq~ testing and commissionb~g activities that are eapected to be performed
during the curreat moath.

16.1. Accidents

Please describe all Project-related accidents reported since the previous report.

16.2. Work stoppages

Please describe all Project-related work stoppages tlmt occurred since the previous report.

Please desctqbe the effect of work stoppages on the Project schedule.

I,            ., on behalf of and as an authorized representative of [_               ], do
hereby certify that any and all information contained in this Monthly Progress Report is true and
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accurate, aod ~eflects, to the best of my knowledge, the current status of the construction of the
Units as of the date specified below.

By:.

Name:

Title:

Date:

10
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Any capitalized terms used in this report which are not defined herein shall have the meaning ascribed to
them in the Power Purchase Agreement by and between, ("Seller") and Pacific Gas aud Electric
Company dated            , (the "Agreement").

In addition to the Remedial Action Plan requiremeut set forth in Section 3.9(c) of the Agreement, Seller
shall review the status of each Milestone of the coustruction schedule for the Units and related Project and
identify such matters referenced in clauses (i)-(v) below as known to Seller and which in Seller’s
reasonable judgment are expected to adversely affect the schedule, and with ~espect to any such matters,
shall state the actions which Seller intends to take to ensure that the Milestones will be attained by their
required dates. Such matters may include, but shall not be limited to:

(i)    Any material matter or issue arising in connection with a Governmental Approval, or compliance
therewith, with respect to which there is an actual or thleatened dispute over the interpretation of a Law,
actual or threateued opposition to the granting of a necessary Governmental Approval, any organized
public opposition, any action or expenditure required for compliance or obtainiug approval that Seller is
unwilliug to take or make, or in each case which could reasonably be expected to materially ttu’eaten or
prevent financing of the Units or related Project, attaining any Milestone, or obtaining any contemplated
agreements with other parties which are necessary for attaining any Milestone or which otherwise
leasouably could be expected to materially threaten Seller’s ability to attaiu any Milestone.

(ii)    Any development or event in the fiuaucial markets or the independent power industry, any
change in taxatiou or accounting standards or practices or in Seller’s business or prospects which
reasonably could be expected to materially threaten financing of the Units or related Project, attaiument of
any Milestone or materially threaten any contemplated agreements with other parties which are necessary
for attaining any Milestone or could otherwise reasouably be expected to materially threaten Seller’s
ability to attaiu auy Milestone;

(iii) A change in, or discovery by Seller of, any legal or ~gulatory requirement which would
reasonabIy be expected to materially threaten Seller’s ability to attaiu any Milestone;

(iv)    Any material change iu tbe Seller’s schedule for initiating or completing any material aspect of
Project;

(v)    The status of any matter or issue identified as outstaudiug in any prior Monthly Progress Report
and any material change in the Seller’s proposed actions to remedy or overcome such matter or issue.

Seller shall complete, certify, and deliver this form of Monthly Progress Report to Buyer, together with
all attachmeuts aud exhibits.

For the purpose of this report, "EPC Contractor" means the contractor responsible for engineering,
procurelnent and construction of the Project, including Seller if acting as contractor, and including all
subcontractors.

11
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APPENDIX XI

FORM OFPARENT GUARANTY

GUARANTY AGREEMENT

1.     Guarantg. For valuable consideratio rgy ("Guarmator") unconditionally guarantees
payment to Pacific Gas and Electric Company ("PG&E"), its successors and assigns, of all amounts owed
to PG&E by COPPER MOUNTAIN SOLAR 2, LLC (a/k/a Copper Mountain Solar 2) ("Priucipal")
under that certain Power Purchase and Sale Agreement dated __, 2011 ("Agreement").This guaranty
agreemeut (also referred to herein as "Guarauty") is a continuing guaranty of payment. If Principal fails to
make a payment or perform auy obligation or defaults in the payment or performance of such obligation
when due for any reasou, Guarautor will pay all sums due and owing to PG&E.

2. Guarauty Limit. The aggregate liability of Guarantor hereunder shall not exceed the sum of
dollars ($__,000,000.00) in US dollars for principal, plus all iuterest that has accrued on

any amount owed hereunder, to be paid to PG&E, its successors and assigns, and Guarautor hereby biuds
itself, its heirs, executors, administrators, successors and assigus, jointly and severally. In addition to the
amounts for which payment is guaranteed hereunder, Guarautor agrees to pay reasonable attorneys’ fees
and all other reasonable costs and expeuses incurred by PG&E in enfm’ciug this Guaranty.

3.     Independent Liability. The obligations of Guarantor hereunder are independent of the
Obligations of Principal. The liability of Guarantor hereuuder is independent of any security for or other
guarauty of payment leceived by PG&E in connection with the Agreements and is not affected or
impaired by (a) any indebtedness of PriucipaI to PG&E that exceeds Guaranty’s liability hereunder, or (b)
any other guaranty as to a~nounts owed to PG&E by Principal, or (c) any partial paymeut by Principal or
any other party acting under a separate guarauty, or (d) any dissolution, reorganization, or h~solvency of
Principal, or (e) any payment to PG&E by Principal that PG&E subsequently returns to Principal pursuant
to court order in any bankruptcy or other debtor-relief proceeding, or (f) any indemnity agreement
Priucipal may have from any party, or (g) any insurance that may be available to cover any loss.
Guarantor waives any right to the deferral or modification of Guarautor’s obligations hereunder by virtue
of any such debtor-relief proceeding iuvolviug Principal.

4.     Termination. The term of this Guaranty is continuous unless terminated in accordauce with the
following requirements. This Guaranty may be terminated with regard to future transactions; provided
that, Guarantor must provide PG&E with writteu notice of such termination, and any such termination
shall become effective no earlier thau sixty (60) calendar days from the date PG&E receives such written
notice from Guarantor. Unless otherwise agreed in writing by PG&E, no such notice or termination shall
release Guarantor from any liability as to any amount, that is at the time or may subsequently become
owing under the Agreements \vhile this Guaranty was in effect.

5. Waivers of Defenses by Guarautor.

(a)    Guarantor \vaives auy right to require PG&E to (i) proceed against Priucipal, (ii) proceed
against or exhaust any security held from Principal or any other party actiug under a separate agreement,
or (iii) pursue auy other re~nedy available to PG&E.
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(b)    other than (1) defenses arising under a statute of limitations not waived by Principal
under the Agreement, and (2) payment in full of the amount(s) owed or full and satisfactory performance
of Principal’s obligatious under the Agreements, Guarantor waives any defense based on or arising out of
any defense of Principal including without limitation any defense based on or arising out of the disability
of Principal, the uneufm~eability of tbe indebtedness from any cause, or the cessatiou from any cause of
the liability of Principal other than payment in full of the amount(s) owed or full and satisfactory
performance of Principal’s obligations.

(c)    PG&E may, at its election, foreclose on any security held by PG&E, or exercise any other
right or remedy available to PG&E without affecting or impairing in any way the liability of Guarantor
under this Guaranty, except to the extent the amount(s) owed to PG&E by Principal have been paid.

(d)    Guarantor waives all fights and defenses arising out of an election of remedies by PG&E,
even though that election of remedies may impair or destroy Guarantor’s rights of subrogation and
reimbursement against Pfiucipal by operation of Section 580d of the California Code of Civil Procedure
or otherwise.

(e)    Until all amounts owed by Principal to PG&E are paid in full, even though such amounts
may in total exceed Guarantor’s liability hereunder, Guarantor shall have no right of subrogation, waives
any right to enforce any ~emedy that PG&E has or may have against Principal, and waives any benefit of
and any right to participation in any security from Principal now or later held by Guarantor.

(f)    Guarantor assumes all responsibility for keeping itself informed of Principal’s financial
condition and all other factors affecting the risks and liability assmned by Guarantor hereunder, and
PG&E shall have no duty to advise Guarantor of information known to it regarding such risks.

6.     No Waiver of Rights BV PG&E. No right or power of PG&E under this Guaranty shall be deemed
to have been waived by any act or conduct on the part of PG&E, or by any neglect to exercise a right or
power, or by any delay in doing so, and every right or power of PG&E hereunder shall continue in full
force and effect until specifically waived or released in a written document executed by PG&E.

7.     Governing Law. This Guaranty is made under and shall be governed in all respects by the laws of
the State of California, and its provisions may not be waived, altered, modified or mnended except in
writing executed by an officer of each of Guarantor and PG&E. If any provision of this Guaranty is held
invalid under the laws of Califoruia, this Guaranty shall be construed as though the invalid provision has
been deleted, and the rights and obligations of the parties shall be construed accordingly.

8. Construction. Both parties to this Guaranty are represented by legal couusel. The terms of this

Guaranty and the language used in this Guaranty shall be deemed to be the terms and language chosen by
the parties hereto to express their mutual intent. This Guaranty shall be construed without regard to any
presumption or rule ~eqnifing construction against the party causing such instrument or may portion
thereof to be drafted, or in favor of the party receiving a particular benefit under this Guaranty.

9.     Notice. Any notice given hereunder by either Guarantor or PG&E shall be made by facsimile to
the person and at the address specified by each party for this purpose. Such notice shall be effective upon
actual receipt if ~eceived during the recipient’s normal business hours, or at the beginning of the
recipient’s next business day after receipt if receipt is outside of the tecipient’s normal business hours.
Either party ~nay periodically change any address to which notice is to be given it by providing notice of
such change as provided herein.

2
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If to Guarantor:

If to PG&E

Pacific Gas & Electric Company
77 Beale Street, Mail Code B28L
San Francisco, CA 94105

Attn: Jack Foley

Fax: 415/973-7301

For Guarantor:

By:

Title:

Date:

By:.

Title:

Date:

3
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APPENDIX XII

FORM OF LETTER OF CONCURRENCE

[Date]

[Name]
[Position]
[Company]
[Address]

Re: Letter of Concurt.ence Regarding Control of [Name] Facility

This letter sets forth the understandiug of the degree of control exet.cised by Pacific Gas
and Electric Company ("PG&E") and Copper Mouutain Solar 2, LLC ("Seller") with respect to
the Copper Mountain Solar 2 facility (the "Facility") for the purposes of facilitating compliance
with the requirements of the Federal Energy Regulatory Commission’s ("Cormrdssion") Order
No. 697.-1 Specifically, Order No. 697 requites that sellers filing an application for market-based
rates, an updated market power analysis, or a required change in status ~.eport with ~.egard to
generation specify the party or parties they believe have control of the generation facility and
extent to which each party holds control,z The Commission further requires that "a seller making
such an affirmative statement seek a ’letter of concurrence’ fl’om other affected parties identifying
the degree to which each party controls a facility and submit these letters with its filing.’’a

PG&E and Seller have executed a power purchase and sale agreement (the "Agreement")
with regard to the Facility, pursuant to ~vhich PG&E is solely and exclusively entitled to purchase
the full output of the Facility during the delivery term specified in the Agreement. The Facility is
a 150 MW photovoltaic facility located in Clark County, Nevada. Pursuant to the Agreement,
Seller maintains sole operational control of the Facility, including the right to determine the
quantity and times of output production and delivery, subject to a rolling 24-month minimum
delivery requirement (i.e., PG&E does not have the right to dispatch the facility).

If you concur with the statements made in this letter, please countersign the letter and
send a copy to tne.

Best regards,

[Author]

Market-Based Rates for Wholesale Sales of Electtqc Energy, Capacity and Ancillary Services by Public
Utilities, Order No. 697 at P 186-187, FERC Stats. & Regs. ~ 31,252, clarified, 121 FERC ~
61,260 (2007), order on reh’g, Order No. 697-A, FERC Stats. & Regs. ~ 31,268 (2008), clarified,
124 FERC ~ 61,055 (2008), order on reh’g, Order No. 697-B, FERC Stats. & Regs. ][ 31,285
(2008), order on feb’g, Order No. 697-C, FERC Stats. & Regs. ~ 31,291 (2009), order on reh’g,
Order No. 697-D, FERC Stats. & Regs. ’][ 31,305 (2010).

Order No. 697 at P 186.

Order No. 697 at P 187.
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[Position]
Pacific Gas and Electric Company

Concurring State~nent

On behalf of [Company Name], I am autborized to countersign this letter in concurrence with its
content.

By:
[Name]
[Company Position]
[Company Name]

2
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APPENDIX XIII

FORM OF CONSENT AND AGREEMENT

This CONSENT AND AGREEMENT ("Consent aud Agreement") is entered into as of L
__, 2 ], between PACIFIC GAS AND ELECTRIC COMPANY ("PO&E"), and
[ ], as collateral agentI (iu such capacity, "Financing Provider"), for the
beuefit of various financial institutions (collectively, the "Secured Parties") providing financing
to [~] ("Seller"). PG&E, Seller, and the Financing Provider shall each individually be
refened to a "Patty" and collectively as the "Parties".

Recitals

A.     Pursuant to that certain Power Purchase Agreement dated as of               ,
2011 (as amended, modified, supplemented or restated from time to time, as including all related
agreements, instruments and documents, collectively, the "Assigned Agreement") between PG&E
and Seller, PG&E has agreed to purchase energy from Seller.

B.     The Secured Parties have provided, o1" have agreed to provide, to Seller financing
(including a finaucing lease) pursuant to one or more agreements (the "Financing Documents"),
and require that Financing Provider be provided certain rights with respect to the "Assigned
Agreement" and the "Assigned Agreement Accounts," each as defiued below, in connection with
such financing.

C.     In consideration for the execution mtd delivery of tile Assigned Agreement,
PG&E has agreed to enter iuto this Consent and ADeement for the beuefit of Seller.

Agreement

1.     Definitions. Any capitalized term used but not defiued herein shall have the meaning
specified for such term in the Assigned Agreement.

2.     _Consent. Subject to the terms and conditions below, PG&E consents to and approves the
pledge and assignment by Seller to Financing Provider pursuant to the [Security Agreement] of
(a) the Assigned Agreement, and (b) the accounts, revenues and proceeds of the Assigned
ADeement (collectively, the "Assigned Agreement Accouuts").

3.     Limitations on Assignment. Financing Provider acknowledges and confirms that,
notwithstanding any provision to the contrary under applicable law or in any Financing
Document executed by Seller, Financing Provider shall not assume, sell or otherwise dispose of
the Assigned Agreement (whether by foreclosme sate, conveyance in lieu of foreclosure or
otherwise) ualess, on or before the date of any such assumption, sale or disposition, Financing
Provider or any third party, as the case may be, assuming, purchasing or otherwise acquiring the
Assigned Agreement (a) cures any and all defaults of Seller under the Assigned Agreement which
are capable of being cured and which ate not personal to the Seller, (b) executes and delivers to
PG&E a written assumption of all of Seller’s rights and obligations under the Assigned

This form assulnes that a collateral agent will bold the security on behalf of a syndicate of lenders
and therefore, the conseat world be sigaed by the collateral ageat in such capacity for the benefit
of the secured parties. If that is not tile case, please modify.



EXECUTION COPY

Agreement in form and substauce reasonably satisfactory to PG&E, (c) otherwise satisfies and
complies with all requirements of the Assigned Agreement, (d) provides such tax and
enforceability assurance as PG&E may reasouably request, and (e) is a Permitted Transferee (as
defined below). Financing Provider further acknmvledges that the assignment of the Assigned
Agreement and the Assigned Agreement Accouuts is for security purposes only and that
Financing Provider has no fights under the Assigned Agreement or the Assigned Agreemeut
Accouuts to enforce the provisions of the Assigned Agreement or the Assigned Agreemeut
Accounts uuless and until an event of default has occurred and is continuing under the Fiuancing
Documents between Seller and Financing Provider (a "Financing Default"), in which case
Financing Provider shall be entitled to all of the rights and benefits and subject to all of the
obligations which Seller then has or ~nay have uuder the Assigned Agreement to the same extent
and in the same manuer as if Financing Provider were an original party to the Assigned
Agreement.

"Permitted Transferee" means auy person or entity who is reasonably acceptable to PG&E.
Financing Provider may from time to time, following the occurrence of a Financing Defanlt,
notify PG&E in writiug of the identity of a proposed transferee of the Assigned Agreement,
which proposed transferee may include Financiug Provider, in connection with the enforcement
of Financing Provider’s rights under the Financing Documents, and PG&E shall, within thirty
(30) business days of its receipt of such written notice, confirm to Financing Provider whether or
not such proposed transferee is a "Permitted Trausferee" (together with a written statement of the
reason(s) for auy negative determination) it being understood that if PG&E shall fail to so
respoud withh~ such thirty (30) business day period such proposed transferee shall be deemed to
be a "Permitted Transferee".

4. Cure Ri hg~..

(a)    Notice to Financing Provider by PG&E. PG&E shall, concurrently with the
delivery of any notice of an eveut of default uuder the Assigned Agreement (each, an "Event of
Default") to Seller (a "Default Notice"), provide a copy of such Default Notice to Fiuaucing
Provider pursuant to .Section 9~g) of this Consent and Agreelnent. In addition, Seller shall
provide a copy of the Default Notice to Financing Provider the next business day after receipt
frmn PG&E, independent of any agreement of PG&E to deliver such Default Notice.

(b)    Cure Period Available to Financing Provider Prior to Any Termination by
PG&E. Upou the occurrence of an Event of Default, subject to (i) the expiration of the relevant
cure periods provided to Seller under the Assigned Agreement, and (ii) .Section 4(&l above,
PG&E shall uot termiuate the Assigned Agreement unless it or Seller provides Financing
Provider ~vith notice of the Event of Default and affords Financiug Provider au Additioual Cure
Period (as defined below) to cure such Event of Default. For pmqmses of this Agree~nent
"Additioual Cure Period" ~neaus (i) with respect to a monetary default, ten (10) days in addition
to the cure period (if any) provided to Seller in the Assigned Agreement, and (ii) with respect to a
non-monetary default, thi~y (30) days in addition to the cure period (if any) provided to Seller in
the Assigned Agn’eement.

(c)    Failure by PG&E to Deliver Default Notice. If neithe," PG&E nor Seller delivers
a Default Notice to Financiug Provider as provided in Section 4(a), the Financing Provider’s
applicable cure period shall begin on the date ou which notice of an Event of Defanlt is delivered
to Financing Provider by either PG&E or Seller. Except for a delay in the commencement of the
cure period for Fiuancing Provider and a delay in PG&E’s ability to terminate the Assigned
Agreement (in each case only if both PG&E and Seller fail to deliver notice of an Event of
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Default to Financing Provide0, failure of PG&E to deliver any Default Notice shall not waive
PG&E’s right to take any action under the Assigned Agreement and will not subject PG&E to auy
damages or liability for failure to provide such notice.

(d)    Extension for Foreclosme Proceedings. If possessiou of the Project (as defined
iu the Assigued Agreement) is necessary for Finaucing Provider to cure an Event of Default and
Financing Provider commences foreelosme proceedings against Seller within thirty (30) days of
receiving notice of an Event of Default from PG&E or Seller, whichever is received first,
Financing Provider shall be allowed a reasonable additioual period to complete such foreclosure
proceedings, such period not to exceed ninety (90) days; provided, however, that Financing
Provider shall provide a written notice to PG&E that it inteuds to commence foreclosure
proceedings with respect to Seller within ten (10) business days of receiving a notice of such
Event of Default from PG&E or Seller, \vhichever is received first. In the event Fiuaucing
Provider succeeds to Seller’s intelest in the Project as a result of foreclosure proceedings, the
Financing Provider or a purchaser or grantee pursuant to such foreclosure shall be subject to the
~quirements of Section 3 of this Consent and Agreement.

5.     Setoffs and Deductions. Each of Seller aud Financing Provider agrees that PG&E shall
have the right to set off or deduct fi’om payments due to Seller each and every anaount due PG&E
from Seller whether or not afisiug out of or in conuection with the Assigned Agreement.
Finauciug Provider further agrees that it takes the assigmnent for security purposes of the
Assigned Agreement and the Assigned Agreement Accouuts subject to any defenses or causes of
action PG&E may have against Seller.

6.     No Representatiou or Wan’antv. Seller and Financiug Provider each recognizes and
acknowledges that PG&E makes no representation or warranty, express or implied, that Seller has
any right, title, or interest in the Assigned Agreement or as to the priority of the assigument for
security proposes of the Assigned Agreemeut or the Assigned Agreement Acconnts. Financing
Provider is responsible for satisfying itself as to the existence and extent of Seller’s right, title,
aud interest in the Assigned Agreement, and Financiug Provider releases PG&E from any liability
resulting from the assignment for security purposes of the Assigned Agreement and the Assigned
Agreement Accounts.

7.     Amendment to Assigned Agreement. Financing Provider acknowledges and agrees that
PG&E may agree with Seller to modify or amend the Assigned Agreement, and that PG&E is not
obligated to notify Financing Provider of any such amendment or modificatiou to the Assigned
Agreement. Finaucing Provider hereby releases PG&E from all liability arisiug out of or in
cmmection with the making of any amendment or modification to the Assigned Agreement.

8.     Payments under Assigned Agreement. PG&E shall make all payments due to Seller
under the Assigned Agreement from and after the date hereof to [~          3, as depositary
agent, to ABA No. [          ], Account No. [_          .], and Seller hereby irrevocably
cousents to any mad all such payments being made in such mauner. Each of Seller, PG&E and
Finaucing Provider agrees that each such payment by PG&E to such depositary agent of amounts
due to Seller from PG&E under the Assigned Agreement shall satisfy PG&E’s corresponding
paymeut obligation under the Assigued Agreement.

9. Miscellaneous.

(a)    Notices. All notices bereuuder shall be in writing and shall be deemed received
(i) at the close of business of the date of receipt, if delivered by hand or by facsimile or other
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electronic means, or (it) when signed for by recipient, if sent registered or certified mail, postage
prepaid, provided such notice was properly addressed to the appropriate address indicated on the
signatm~ page hereof or to such other address as a party may designate by prior written notice to
the other parties, at the address set forth below:

If to Financiug Provider:
Name:

Address:

Attn:
Telephone:
Facsimile:

Elnail:

If to PG&E:
Name:

Address:

Attn:
Telephone:
Facsi~Nle:

Email:

(b)    No Assigmnent. This Consent aud Agreement shall be binding upon and shall
inure to the benefit of the successors and assigns of PG&E, and shall be binding on and inure to
the benefit of the Financing Provider, the Secured Parties and their respective successors and
permitted transferees and assigns under the [loan agreement] and [security agreement].

(c)    No Modification. This Consent and Agreement is neither a modification of nor
an amendment to the Assigned Agreement.

(d)    Choice of Law. The parties hereto agree that this Consent and Agreement shall
be construed and inteq~reted in accordance with the laws of the State of California, excluding auy
choice of law rules which may direct the applicatiou of the laws of another jurisdiction.

(e)    _No Waiver. No term, covenant or condition hereof shall be deemed waived and
no breach excused unless such waiver or excuse shall be in writing aud signed by the party
claimed to have so waived or excused.

(f)     Counterparts. This Consent and Agreement may be executed in one or more
duplicate counterparts, and when executed and delivered by all the parties listed below, shall
constitute a single biuding agreement.

(g)    No Tl~’d Party Beneficiaries. There are no third party beneficiaries to this
Consent and Agreement.

(h)    Severabilitv. The invalidity or unenforceability of any provision of this Conseut
and Agreemeut shall not affect the validity or enforceability of auy other provision of this
Consent and Agreement, which shall re~nain in full force and effect.

4
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(i)     A~nendments. This Consent and Agreement may be ~nodified, amended, or
rescinded only by writing expressly referring to this Cousent aud Agreemeut and sigued by all
parties hereto.

1N WITNESS WHEREOF, each of PG&E and Financing Provider has duly executed this
Consent and Agreement as of the date first written above.

PACIFIC GAS AND ELECTRIC COMPANY
(PG&E)

By:
Name:
Title:

(Financing Provide0, as collateral ageut

By:
Name:
Title:

ACKNOWLEDGEMENT

The undersigned hereby acN~owledges the Consent and Agreement set forth above, makes the
agreements set forth therein as applicable to Seller, including the obligation of Seller to provide a
copy of auy Default Notice it receives from PG&E to Financing Provider the uext business day
after receipt by Seller, and confirms that the Financing Provider identified above aud the Secured
Parties have provided or a~e providing financing to the undersigned.

J[name of Seller]

By:
Name:
Title:
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