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AMENDED AND RESTATED

RENEWABLE POWER PURCHASE AND SALE AGREEMENT

between
SOUTHERN CALIFORNIA EDISON COMPANY
and

WM ENERGY SOLUTIONS, INC.

PREAMBLE

This Amended and Restated Renewable Power Purchase and Sale Agreement
(“Agreement”), together with the exhibits, attachments, and any referenced collateral, credtt
support or margin is entered 1nto between

(2)  Southem California Edison Company (“SCE”), a California corporatton whose
principal place of business is at 2244 Walnut Grove Avenue, Rosemead, Cahforma
91770,; and -

(b) WM Energy Solutlons Inc. (“Seller”), a DeIawale corpora’uon whose principal place
' of business is at 1001 Fannin, Houston, Texas 77002. SCE and Seller are sometimes
referred to herem 1nd1v1dua11y as a “Party” and jointly as “Parties.”

This Agreement is made and effective as of the following date July 1,2004 (“Effectlve
Date”).

RECITALS

1. SCE and Seller entered into a Power Purchase and Sale Agreement on December 20,
2002 (“Original Agreement”). Under the Original Agreement, the Parties agreed, .
inter alia, that Seller would provide the entire electrical output from two landfill gas
generators at the Simi Valley Landfill for a maximum period of ten years.

2. The California Public Utilities Commission (“CPUC”) approved the Original
Agreement with certain modifications on January 30, 2003 in Resolution E-3800.
Among other things, Resolution E-3809 found that any procurement pursuant to the
Original Agreement is deemed transitional procurement by SCE from a renewable
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resource for purposes of determining SCE’s compliance with any obligation that it
may have pursuant to CPUC Decision (“D.”) 02-08-071 and D.02-10-062 or other
applicable law to procure an additional one percent (1%) of its annual electricity sales
from renewable resources, and that any procurement pursuant to the Original
Agreement is deemed part of SCE’s “baseline” quantity of eligible renewable
resources for purposes of Section 399.15 of the Public Utilities Code or other
applicable law. -

The Parties desire to replace and supersede the Original Agreement as of the
Effective Date, subject to CPUC Approval as provided herein, in order to:

(a)  Deleis the Public Goods Charge Funids terms in the Original Agreement, as
required by CPUC Resolution E-3809; S

(b)  Transition from payments based upon Metered Amounts to payments based
upon Scheduled Amounts;

(c) Delete certain terms and conditions from the Original Agreement that have
already been fully performed; '

@ Correct typographical errors; and
(¢)  Make other agreed-upon changes to the arrangement between the Parties.

As set forth in detail in Section 8.11, the Parties intend the Original Agreementto
remain in force and effect for the limited purposes of allowing SCE and Seller to bill
and collect any payments for obligations incurred, but not billed or collected, prior to
the Effective Date of this Agreement and for purposes of providing insurance and '
indemnification for any claims that are not covered by this Agreement, but would be .
covered by the Original Agreement had it not been superseded and amended.

Capitalized terms in this Agréément have the meanings set forth in Asticle One.

SPECIAL CONDITIONS
A. Generating Fééility:

@ Generating Facility Name and Address (the “Site”):
Simi Valley Gas-to-Energy Project | _
Simi Valley Landfill o

2801 N. Madera Road
Simi Valley, California

(ii)  Eligible Renewable Resource Type: Landfill Gas
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(iii) The Generating Facility’s Net Nameplate Contract Capacity shall be 2,490
kW. :
(iv)  Bxpected Annual Net Energy Production is 20,214,000 kWh.

(v)  Electical output from the Generating Facility shall be delivered to the
interconnecting utility grid at a nominal 12,000 Volts.

(vi)  Check one of the following;:
X1 . Existing Generating Facility.
[ 1 NewFacility. |
(vii) [X]  Check if Existing On-site Uses to be served.

Nature of Load: administrative office, weigh station, and other
existing on site uses associated with landfill.

Amount: 136 kW.

Capacity Option and Contract Capacity:
[X] Firm Capacity Option. '

The Firm Contract Capacity shall be 2,490 kW.

ISO Grid Delivery Point:

Delivery of power to the ISO shall be at the ISO Grid Delivery Point located at SP15 Royal
Substation via the Rejado 16 kV circuit (Global Resource ID MQORPK_7_UNITA1).

Name and Locatibn of SCE Designated Switching Center:

Mira Loma Substation
Term;

The Term commences on the Effective Date and ends at 11:59 p.m. Pacific Prevailing
Time on February 28, 2014; provided, however, that Seller has the right, in its sole
discretion, to terminate this Agreement, effective at 11:59 p.m. Pacific Prevailing

Time on Febrnary 28, 2009, without liability of any kind for such termination, by .
providing SCE with Notice of Seller’s intention to terminate under this Special
Condition E at least nine (9) months before the effective date of such termination i.e.,
on or before May 31, 2008. : ' '
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F. Energy Price:
The Energy Price is $42.50 per MWh.

G.  Firm Contract Capacity Price:
The Annual Firm Contract Capacity Price is $95 per kW-year.
H.  Credit:
@ Seller Credit Protection.
SCE’s Rounding Amount: $250,000
(ii) SCE Credit Protection. -
(@  Seller’s Rounding Amount: $250,000
(B) Seller’s Guarantorf Waste.Manag_gm‘ent, Inc.

()  Guaranty Amount: $6,000,000
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ARTICLE ONE: DEFINITIONS
The following terms shall have the following meaning for purposes of this Agreement.

1.1 “Affiliate” means, with respect to a Party, any entity that, directly or indirectly,
through one or more intermediaries, controls, or is controlled by, or is under common
control with such Party. For this purpose, “control” means the direct or indirect
ownership of fifty percent (50%) or more of the outstanding capital stock or other
equity interests having ordinary voting power.

12  “Agreement” has the meaning set forth in the Preamble.
13  “Allocation Factor” has the meaning set forth in Section 3.2.1(b).

1.4  “Annual Capacity Demonstration Test” has the meaning set forth in the 3.1.3(c) and
Exhibit F.

1.5  “Annual Contract Capacity Price” is the price designated in Special Condition G.

1.6 “Applicable Laws™ means all constitutions, treaties, laws, ordinances, rules, .
regulations, interpretations, permits, judgments, decrees, injunctions, writs and orders
of any Governmental Authority or arbitrator that apply to either or both of the Parties,
the Generating Facility or the terms of this Agreement. ' -

1.7  “Arbitrator” has the meaning set forth in Article Ten. -
1.8 “Bankrupt” means with respect to any entity, such entity:

(a) Files a petition or otherwise commences, authorizes or acquiesces in the
commencement of a proceeding or cause of action under any bankruptcy,
insolvency, reorganization or similar law, or has any such petition filed or
commenced against it; ' ' o

(b)  Makes an assignment or any general arrangement for the _vbeneﬁt' of creditors;
(c) Otherwise becomes bankrupt or insolvent (however evidenced);

(d)  Has a liguidator, administrator, receiver, trustee, conservator or similar
official appointed with respect to it or any substantial portion of its property or
assets; ’ '

(e) Is generally unable to pay its debts as they fall due.

1.9 “Business Day” means any day except a Saturday, Sunday, or a Federal Reserve
Bank holiday. A Business Day shall begin at 8:00 a.m. and end at 5:00 p.m. local
time for the Party sending the Notice or payment or performing a specified action.

1.10 “Capacity Attributes” has the meaning set forth in Section 3.1.1.
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1.11  “Capacity Demonstration™ has the meaning set forth in Exhibit B
1.12  “Capacity Performance Factor” has the meaning set forth in 3.1.3(a).

1.13 “Capzicity Replacement Damage Amount” has the meaning set forth in 3.1.3(f) and
Exhibit A. |

1.14  “CEC” means the California Energy Commission.

1.15 “CEC Certification and Verification” means that the CEC has certified that the
Generating Facility is an ERR for purposes of the RPS Legislation and that all electric
energy produced by the Generating Facility qualifies as generation from. an ERR for
purposes of the RPS Legislation. -

1.16 “Change in ISO Tariff” means that the ISO Tariff has been changed and such change
has a material adverse impact on either Party, or the ISO has been dissolved or
replaced and any successor to the ISO operates under rules, protocols, procedures or
standards that differ in a material respect from the ISO Tariff, after the Effective
Date.

1.17 “Claiming Paﬁy” has the meéning set forth in Section 3.3.2(b).

1.18  “Claims” means all third party claims or actions, threatened or filed and, whether
groundless, false, fraudnlent or otherwise, that directly or indirectly relate to the
~ subject matter of an indemnity, and the resulting losses, damages, expenses,
attorneys’ fees and court costs, whether incurred by settlement or otherwise, and-
whether such claims or actions are threatened or filed prior to or after the termination
~of this Agreement. o

119 “CPUC” means the California Public Utilities Commission.

1.20 “CPUC Approval” means that the CPUC has issued a final decision, no longer subject
to appeal, without conditions or modifications unacceptable to either Party, that:

() Aswas the case with the Original Agreement, finds that any electric energy
- sold or dedicated to SCE pursuant to this Agreement (hereinafter, “Agreement
Procurement”) constitutes procurement by SCE from an ERR for purposes of
. determining SCE’s compliance with any obligation that it may have to
- procure ERRs pursuant to CPUC Decision (“D.”) 02-08-071 and
'D.02-10-062, the RPS Legislation, or other applicable law concerning the
procurement of electric energy from renewable energy resources;

(b) - Finds that all Agreement Procurement counts, in full and without condition
toward any annual procurement target and/or incremental procurement target
established by the RPS Legislation or the CPUC which is applicable to SCE;
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(¢)  Finds that all Agreement Procurement counts, in full and without cond1t10n
toward the requirement in the RPS Legislation that SCE procure 20% (or such
other percentage as may be established by law) of its retail sales from ERRs
by 2017 (or such other date as may be established by law); and

(@  Finds that this Agreement, and SCE’s entry into this Agreement is reasonable

- and prudent for all purposes, including, but not limited to, recovery in rates of
payments made pursuant to this Agreement, subject only to further review

with respect to the reasonableness of SCE’s administration of this Agreement.

CPUC Approval will be deemed to have occurred on the date that a CPUC dec131on
cofitaining the above findings becofies final and non-appealable. - T

“Credit Rating” means with respect to any entity, on the relevant date of
determination, the respective ratings then assigned to such entity’s unsecured, senior
long-term debt or deposit obligations (not supported by third party credit
enhancement) by S&P or Moody’s. If no rating is assigned to such entity’s
unsecured, senior long-term debt or deposit obligation by either S&P or Moody’s,

then “Credit Rating” shall mean the general corporate credit rating or long—term issuer
rating assigned by S&P or Moody S, as the case may be. :

“Defaulting Party” has the meaning set forth in Section 4.1.

‘ “Dehvered Amounts” means the Metered Amounts less Dehvery Losses

“Dehvery Losses” means all electncal losses occurring between the ISO Approved
Meter and the Delivery Point and electrical losses occurring over the ISO Grid as

such losses are assigned by the ISO to the Generating Facility 1nclud1ng 1f applicable,
but not hmted to: .

_ (a) If the ISO Approved Meter is not installed on the high voltage 31de of the

Generating Facility’s substation bus bar, transformer and other electrical
losses occurring between the ISO Approved Meter and the high voltage side
of the Generating Facility’s substation bus bar; .

(b) | Any applicable DLF, or if no  DLF is applicable, then electncal losses between
the high voltage side of the Generating Facility’s substation bus bar and the
ISO Grid Delivery Point; and :

(¢)  Electrical losses deterrmned by utilizing the GMM, or TMM 1f apphcable,

assigned to the Generatmg Facility.

“Dehvery Point” means ISO Zone SP-15. Notwithstanding anything to the contrary
in Article Nine, after a Change in ISO Tariff that impacts the trading points or trading
rules thereof in ISO Zone SP-15, the “Delivery Point” shall be a vahd ISO
Scheduling point in SP-15 that is either: -
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(@)  The SCE load aggregation point, if defined by the ISO; or

(b)  If an SCE Joad aggregation point is not defined by the ISO, the ISO-defined
trading hub designated by SCE as most closely representing SCE’s bundled
customer load. : '

1.26 “Derate” means reducing the Firm Contract Capacity as set forth in Sections 3.1.3(d)
and 3.1.3(e).

1.27 “Derated Capacity Quantity” the meaning set forth in Exhibt A

1.28 “Designated Switching Center” means the SCE facility identified in Special
Condition D. '

129 “DLP” means 2 measure of all net electrical losses as determined by the CPUC
associated with the transmission of electric energy through the electric system from
the high voltage side of the Generating Facility’s substation bus bar to the interface
with the ISO Grid Delivery Point, also known as the distribution loss factor.

1.30 “BEarly Termination Date” has thé meaning set forth in Section 4.2(a). "
1.31 “Effective Date” has the meaning set forth in the Preamble.

132 “Effective Date of Deration” means the date SCE gives Notice to Seller that.the Firm
Capacity Contract has been derated..

133 “Bmergency” means an actual or imminent condition or situation which jeopardizes
SCE Electric System Integrity or the integrity of other systems to which SCE is
connected, as determined by SCE in its reasonable discretion, or any condition so
defined and declared by the ISO.

1.34 “Energy Payment” has the meaning éet forth in Section 3.2.1(c).
135 “Energy Price” means the energy price set forth in Special Condition F.
1.36 “Bnvironmental Attributes” 'has‘the meaning set forth in Section 3.1.1.

1.37 “Equitable Defense™ means any' bankruptcy, insolvency, reorganization and other
laws affecting creditors’ rights generally, and with regard to equitable remedies, the
discretion of the court before which proceedings to obtain same may be pending.

1.38 “ERR” means a generating facility that qualifies as an eligible renewable energy
resource for purposes of the RPS Legislation. ‘

1.39 “Event of Default” has the mcér_lj'ng sét_forth in Section 4.1.

140 “Event of Excess Deliveries” _has the meaning set forth in Section 4.1(m).
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“Expected Annual Net Energy Production” means the Generating Facility’s expected
annual Metered Amounts set forth in Special Condition AGv).

“FERC” means the Federal Energy Regulatory Commission.
“Firm Capacity Payment” has the meaning set forth in Section 3.2.1(e).

“Rirm Contract Capacity” means the electrical capacity of Seller’s Generating Facility
committed to SCE as set forth in Special Condition B or adjusted pursuant to Section
3.1.3(e). '

“Force Majeure” means any oceurrence; other than aForeed Outage, that causes a. - - -
Party to be unable to perform its obligations hereunder that was not anticipated as of

 the Effective Date, that is not within the control of that Party, and that the Party has

been unable to overcome by the exercise of due diligence, including but not limited to
flood, drought, earthquake, storm, fire, pestilence, lightning and other natural
catastrophes, epidemic, war, riot, civil disturbance or disobedience terrorism, strike or
labor dispute, or actions or inactions of any Governmental Authority. Lack of wind,
sun or other fuel source of an inherently intermittent nature shall not constitute a
Force Majeure under this Agreement. Damage or destruction of the facilities:
providing landfill gas to the Generating Facility Units, which prevent the delivery, of

landfill gas to the Generating Facility for the production of Product and Firm Contract -

Capacity, that could not have been prevented by the exercise of due diligence by
Seller, and that was not foreseeable and was caused by forces outside the control of
Seller, shall be considered a qualifying Force Majeure event.

" “Forced QOutage” means any Outage of the Generating Facility or Seller's
. Interconnection Facilities resulting from a design defect, inadequate construction,
operator error, or a breakdown of the mechanical or electrical equipment that fully or

partially curtails the electrical output of the Generating _Facility.'

“Generating Facility” means all of Seller’s generators, together with all materials,
equipment systems, structures, features and improvements necessary to produce
electric energy at such facility, excluding the Site, land rights and interests in land.

“GMM(s)” means the generation meter multipliers as determined by the ISO
representing the calculation of all electrical losses assigned to the Generating Facility
associated with the transmission of electric energy delivered by the Generating
Facility over the ISO Grid, which values are, as of the Effective Date, posted by the
ISO on its website. The values used in the Agreement will be those appearing on the
1SO website on the third (3*®) Business Day of the calendar month following the
month for which such values are being applied. ‘ ,
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“Governmental Authority” means:
(@) Any federal, state, local, municipal or other government;

(b)  Any governmental, regulatory or administrative agency, commission, or other
authority lawfully exercising or entitled to exercise any administrative,
executive, judicial, legislative, police, regulatory or taxing authority or power;

or -

{c) Any court or govérnmental tribunal.

“Governmental-Charges” has the meaning as set forth in-Section 7.2.

“Guarantor” means the person or entity, if any, referred to in Special

Condition H(ii)(b).

“Guaranty Agreement” means, if a Guarantor has been identified, the guaranty
agreement from the Guarantor attached as Exhibit H. :

“[SO” means the California Independent System Operator Corporation or SUCCESSOr
entity that dispatches certain generating units and loads and controls the transmission
facilities of entities that: '

(a)  Own, operate and maintain transmission lines and associated facilities or have
entitlements to use certain transmission lines andvassociated facilities; and

(b) Have transferred to the ISO or its successor entity 6perationa1 control of such
facilities or entitlements.

“ISO Approved Meter” means the meter installed in accordance with Section 3.1.5(a)
used to measure Metered Amounts. '

“ISO Control Area” means the electrical regions under operational control of the ISO.

“ISO Electric System Integrity” means the state of operatioh of the ISO electric
system in a manner that the ISO deems necessary to minimize the risk of injury to
persons or property and enable the ISO to provide adequate and reliable electric
service. '

“ISO Grid” means the system of transmission lines and associated facilities of the
participating transmission owners that have been placed under the ISO’s operational
control. ‘ '

“ISO Grid Delivery Point” has the meaning as used in Special Condition C to this
Apgreement.

“ISO Tariff’ means the California Independent System Operator Corporation
Operating Agreement and Tariff, including the rules, protocols, procedures and
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standards attached thereto, as the same may be amended or modified from time-to-
time and approved by FERC.

1.60 “kKW” means a kilowatt of electric energy generating capacity.
1.61 “kWh” means a kilowatt-hour of electric energy

1.62  “Lease” means an agreement whereby Seller leases the Site described in Special
- Condition A(i) from a third party, the term of which lease begins on or before the
commencement of the Term and extends at least throngh the last day of the Term.

1.63  “Letter-of Credit” means-an irrevocable, nontransferable standby-letter of credit- .. .

~ issued by a U.S. commercial bank or a U.S. branch of a foreign bank with such bank
having a Credit Rating of at least “A-" from S&P and “A3” from Moody’s, in a form
acceptable to the Party in whose favor the letter of credit is issued. All Letter of
Credit costs shall be borne by the applicant for such Letter of Credit.

1.64 “Letter of Credit Defaunlt” means with respect to a Letter of Credit, the occurrence of
any of the following events: '

- (a) The issuer of sﬁch Letter of Credit fails to maintain a Credit Rating of at least
© “A-” by S&P or “A3” by Moody’s; ‘

()  Theissuer of the Letter of Credit fails to comply with or perform its
: obligations under such Letter of Credit; : .

o (¢)  Theissuer of such Letter of Credit disaffirms, disclaims, repudiates or rejects,
" in whole or in part, or challenges the validity of, such Letter of Credit;

‘ (d) Such Letter of Credit expirés or terminates, or fails or ceases to be in full force
and effect at any time, in any such case without replacement; or

(e) The issuer of such Letter of Credit becomes Bankrupt; provided, however,
that no Letter of Credit Default shall occur or be continuing in any event with
- respect to a Letter of Credit after the time such Letter of Credit is required to
be canceled or returned to a Party in accordance with the terms of this
Agreement; '

1.65 “Market Price” means the Ex Post Price for uninstructed deviations or any successor
price for short term imbalance energy, as such price or successor price is defined in
the ISO Tariff Appendix A, that would apply to the Generating Facility, which values
are, as of the Effective Date, posted by the ISO on its website. The values used in the
Agreement will be those appearing on the ISO website on the third (3") Business Day
of the calendar month following the month for which such prices are being applied.
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“Market Quotation Average Price” means the average of quotations solicited in good
faith at a specific point in time from not less than three (3) Reference Market Makers;
provided, however, that the Party soliciting such quotations shall use reasonable
efforts to obtain good faith, then-current quotations from at least five (5) Reference
Market Makers and, if at least five (5) such quotations are obtained, the Market
Quotation Average Price shall be determined by disregarding the highest and lowest
quotations and averaging the remaining quotations. The quotations shall be based on
the midpoint (average) of firm and transactable offers to sell and bids to buy. The
quote must be obtained assuming that the Party obtaining the quote will provide
sufficient credit support for the proposed transaction. In the event the Parties are
unable to obtain such quotations, the Parties shall negotiate in good faith to reach
agreement on a valuation of the relevant product. In the event the Parties calculate

 differing Market Quotation Average Prices based on the above procedure for the

equivalent relevant product, then the average of the Parties’ two Market Quotation
Average Prices shall be used in implementing provisions of this Agreement that
reference Market Quotation Average Prices. For any time periods which are

* sufficiently far into the future at the time forward market pricing is to be estimated

such that forward market quotations are not available, forward market pricing will be
determined by extrapolating from the last year of available forward market quotations
by using the average rate of escalation over the last three (3) years of such available '
market quotations. o

“Metered Amounts” means the electric energy produced by the Generating Facility

* and expressed in kWh that qualifies as eligible renewable energy for purposes of the .

RPS Legislation in effect as of the Effective Date, as measured by the ISO Approved

- Meter. o

“Metering Interval” means the smallest interval for which measurements of electrical
g _

- output, as measured by meters installed at the Generating Facility, are recorded and

transmitted to SCE. .

“Moody’s” means Moody’s Investor Services, Inc.

“MWHh” means a megawatt-hour of electric energy.

“Net Nameplate Contract Capacity” means the 2,490 kW,'és set forth in Special
Condition A(iii). '

“Non-Defaulting Party” has the meaning set forth in Section 4.2.

“Notice”” means notices, 'requests, statements or payments prdvided in accordance
with Section 8.6 and Exhibit B. :

“Original Agreement” has the meaning set forth in the Preamble.
“QOp-site Uses” means electrical energy produced by the Generating Facility that

serves the electrical load of facilities that do not directly support, or are not required
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for operation of the Generating Facility that are located on the Generating Facility site
provided that prior to March 1, 2009, such uses shall be limited to those uses and
amounts specified in Special Condition A(vii).

“OMAR” means the Operational Metering Analysis and Reporting System operated
and maintained by the ISO as the repository of settlement quality meter data or its
SUCCESSOT. :

“Operate,” “Operating” or “Operation” means t0 provide (or the provision of) the

_engineering, purchasing, repair, supervision, training, inspection, testing, protection,

use, management, replacement, retirement, reconstruction, and maintenance of or for
the Generatihg Facility in accordarice with Prudent Electrical Practices. T

- “Party” or “Parties” have the meaning set forth in the Preamble.

“Peak Months” means those months defined as summer months in SCE Tariff
Schedule No. TOU-8, curreritly Special Condition 15, entitled “Qualifying Facilities
Time Periods.” ' - '

“Performance Assurance” fneans collateral in the amount set forth in Special -
Condition F in the form of cash, a Letter of Credit, or other security acceptable to the
requesting Party. -

“Pledgor” has the meaning set forth in Section 6.3.
“Probationary Period” has the meaning set forth in Section 3.1.3(b).
“Product” means: -

{(a) All electric energy produced by the Generating Faéility, net of Station Use,
On-site Uses, and Delivery Losses; and ' ,

()  All associated Bnvironmental Atiributes and Capacity Attributes.

«prudent Electrical Practices” means those practices, methods and acts that would be
implemented and followed by a prudent operator of facilities similar to the
Generating Facility in the western United States during the relevant time pexiod,
which practices, methods and acts, in the exercise of prudent and responsible
professional judgment in the light of the facts known at the time the decision was -
made, could reasonably have been expected to accomplish the desired result
consistent with good business practices, reliability and safety. Prudent Electrical
Practices shall include, at a minimum, those professionally responsible practices,
methods and acts described in the preceding sentence that comply with
manufacturers’ warranties, restrictions in this Agreement, and the requirements of .
Governmental Authorities, WECC standards, the ISO and Applicable Laws.

“Reference Market-Maker” means any:
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(a)  Marketer, trader or dealer in energy products:

@) Whose Jong-term senior unsecured debt is rated “BBB-” or better by
- S&P and “Baa3” or better by Moody’s; or '

(i)  Who is providing sufficient credit support such that the Party obtaining .
the quote has included, and currently includes, such marketer, trader,
or dealer among the companies with which it has management pre-
approval to transact for the relevant product; or :

(b)  Broker representing quotes from such marketers, traders, or dealers meeting =
© “theforegoimg eriteria; - -~ 0 0 v 0 Tt oot otencesmen oo

A Reference Market—'Makerjshall not be an Affiliate of either Party. |

1.86 “RPS Legislation” means the State of California Renewable Portfolio Standard
Program, as codified at California Public Utilities Code Section 399.11, et seq.

1.87 “S&P” ineans the Standard & Poor’s Rating Group.
1.88 "SCE” has the meaning set forth in the Preamble.

1.89  “SCE Collateral Threshold” means the collateral threshold, if any, for SCE as set
forth in Exhibit C.

190 “SCE Electric System Integrity” means the state of operation of the SCE electric
system in 2 manner that SCE deems necessary to minimize the risk of injury to
persons or property and enable SCE to provide adequate and reliable electric service
to its customers.

191 “SCE Outage” or “SCE Qutagés” has the meaning set forth in Section 3.3.1(a). |

1.92 “SCE RoundingvAmount” méans the amount, if any, set forth in Special
Condition H(i) for SCE. ' :

193 “Schedule,” “Scheduled” or “Scheduling” means the action of Seller and SCE, or
their designated representatives, including any third party provider of scheduling
services, if applicable, of notifying, requesting, and confirming to each other or to the
1SO, as appropriate, the “ISO Approved Quantity” of electric energy from the
Generating Facility being delivered by Seller to SCE in the form of Scheduling

. Coordinator Trades for any given day, hour, or relevant period at the Delivery Point,
all in accordance with the provisions of Section 3:1.2. The “ISO Approved Quantity”
of electric energy means the quantity of Seller’s Scheduling Coordinator’s schedule .
request as approved by the ISO in its final schedule published in-accordance with the

ISO Tariff.
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1.95
1.96

1.97
1.98

1.99
1.100
1101
1.102

1.103

1.104

1.105

1.106
1.107
1.108

“Scheduled Amounts” means the Scheduled quantity, expressed in kWh, of electric
energy, in the form of Scheduling Coordinator Trades, confirmed to SCE on any
given day, hour, or relevant period at the Delivery Point.

“Scheduling Coordinatbr” or “SC” means an entity certified by the ISO for the
purposes of undertaking the functions specified by ISO Tariff Section 2.2.6, as
amended by FERC from time-to-time. ' :

“Scheduling Coordinator Trades” or “SC-to-SC Trades” means Scheduling
Coordinator to Scheduling Coordinator trades of electric energy by the Seller, or
Seller’s authorized agent, to SCE in accordance with the ISO Tariff.

“Secured Party” the meaning set forth in Section 6.3
“Seller’” has the meaning set forth in the Preamble.

“Seller Collateral Threshold” means the collateral threshold, if any, for Seller as set
forth in Exhibit C. ' »

“Seller Rounding‘Amounf” means the am’oﬁnt, if any, set forth in Special
Condition H(ii)(a) for Seller..

“Settlement Interval” means a ten (10) minute time interval beginning on the hour
(e.g. 12:00 to 12:10, 12:10 to 12:20, etc.).

“Site” means the real property on which the Generating Facility is located, as further
described in Special Condition A(i). S '

“Site Control” means that Seller satisfies the criteria of Section 3.1.4(a)(i).

“Station Use” means electric energy produced by the Generating Facility that is used
to power the auxiliary equipment including, but not limited to, rotating motors,
Jubricating oil systems, plant lighting, fuel handling systems, landfill gas :
compressors, control systems, and other miscellaneous equipment that is required to
Operate the Generating Facility. o ' '

“Tariff Schedule No. TOU-8"” means SCE's time-of-use tariff for retail electric
service provided to those customers with demand exceeding 500 kW, or any
successor thereto as may be updated or modified from time to time by the CPUC, as
now in effect or as may hereafter be authorized by the CPUC.

“Term” has the meaning used in Special Condition E and Article Two.
“Termination Payment” has the meaning set forth in Section 4.3.

“TMM(s)” means the tie meter multipliers as determined by the ISO representing the
calculation of all electrical losses over the ISO Grid associated with the transmission
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1.109
1.110

1.111

1.112-

1.113

1.114

of electric energy delivered at an ISO Control Area boundary, which values are, as of
the Effective Date, posted by the ISO on its website. The values used in the
Agreement will be those appearing on the ISO website on the third (3") Business Day
of the calendar month following the month for which such values are being applied.

“TOD Period” has the meaning set forth in Section 3.2.1(b);
“TOD Period Energy Payment” has the meaning set forth in Section 3.2.1(c)

“TOD Period Firm Capacity Payment” has the meaning set forth in Section 3.2.1(e)

“Transmission Provider” means any-entity or entities responsible forthe - - -« -+« - - oo

interconnection of the Generating Facility with the ISO Grid or transmitting the
Metered Amounts on behalf of Seller from the Generating Facility to the Delivery
Point under its applicable tariff or transmission service agreement.

“Uninstructed Tmbalance Energy” has the meaning set forth in Appendix A of the
ISO Tariff. '

“WECC” means the Westemn Electricity Coordinéting Council, the regional reliability
council for the Western United States and Canada.
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ARTICLE TWO: TERM AND CONDITIONS PRECEDENT; TERMINATION

2.1

2.2

2.3

Effective Date.

This Agreement commences on the Effective Date.

Length of Term.

The length of the Term shall be as set forth in Special Condition E.

Termination. .

(b)

©

This Agreement will terminaté as follows: B

@

This Agreement shall terminate automatically if, on or before the date which
is one hundred fifty (150) days after SCE files the request for approval with
the CPUC, or by such later date as may be agreed to in writing between Seller
and SCE, CPUC Approval has not been obtained. In its sole discretion, SCE
may waive CPUC Approval at any time by giving Notice of such waiverto
Seller. If this Agreement is terminated pursuant-to this Section 2.3, the--
Parties’ rights and obligations shall effective immediately upon such
termination be governed by the Original Agreement as though it had never
been amended and superseded by this Agreement, except that as soon as
practicable after the termination SCE shall recalculate the payments already
made under this Agreement pursuant to Section 3.2.2(a)(iii) using the
formulas from the original Agreement. SCE will provide Seller with a copy
of its calculation within thirty (30) days of the date of termination. 1 SCE
owes the Seller money according to the recalculation, then SCE shall pay the
Seller the recalculated amount within forty-five (45) days of the date of
termination. If Seller owes SCE money, Seller shall pay the recalculated
amount within forty-five (45) days of the date of texmination. Disputes
concerning this payment shall be handled according to the terms of the
Original Agreement. ' : :

In the event of an uncured default or a default for which there is no cure, as set
forth in Sections 4.1 and 4.2. ‘ '

At the expiration or earlier termination of the Term as described above. -

2.4 ~ Obligations Surviving Termination.

The obligations that are intended to survive the termination are all of those which
arise from Seller’s or SCE’s covenants, representations and warranties applicable to,
or to be performed, at or during any time period prior to the termination, as well as
the indemnity obligations to the extent provided in Section 8.3 and the obligation of
confidentiality set forth in Section 8.8. o :

Page 17




Confidential Information

The contents of this document are subject to a Non-Disclosure Agreement and shall not be disclosed.

ARTICLE THREE: PARTIES’ OBLIGATIONS

3.1
3.1.1

Seller’s Obligations.

Conveyance of Entire Output —
Convevance of Environmental and Capacity Attributes.

Seller shall use best efforts and Prudent Electrical Practices to Schedule and coﬂyey
the entire Metered Amounts during the Term to SCE.

In addition, Seller shall dedicate and convey any and all Environmental Attributes
and-Capacity Attributes-during-the-Termto SCE and SCE shall be- given sole tlﬂe to -
all Capacity and Environmental Attributes during the Term.

SCE will have the exclusive right, at any time or from time—to-time during the Term,
to sell, convey, transfer, allocate, designate, award, report or otherwise prov1de any
and all such Capacity and Environmental Attributes to third parties.

Seller shall retain all Capacity Attributes and Environmental Attributes attributed to
or associated with the Generating Facility after the Term. SCEshall be responsible.
for any costs associated with SCE’s accounting for or otherwise claiming '
Environmental and Capacity Attributes. ‘ '

Seller shall convey title to and risk of loss of all Scheduled Amounts to SCE at the

Delivery Point.

“Capacity Attributes” means any current or future defined characteristic, certificate,
tag, credit, anc1llary service attribute, or accounting construct, including any
accountmg construct counted toward resource adequacy requirement, associated with
a unit of generating capacity of the Generating Facility during the Term. An example
of a Capacity Attribute would be an “ACAP” credit, or “Available Capacity” credit as -
defined in the ISO’s Market Design ‘02 Proposal or any subsequent ISO Tariff
incorporating such similar terms.

“Bnvironmental Attributes” mean any and all current or future credits, benefits,
emissions reductions, offsets, and allowances, howsoever entitled, attributable to
electrical generation from the Generating Facility during the Term of this Agreement.
Environmental Attributes include but are not limitcd to:

() Any avoided emissions of pollutants to thc air, soil or water such as sulfur |
oxides (SO,), nitrogen oxides (NOX) carbon monoxide (CO) and other
- pollutants;

(b) Any avoided emissions of carbon dioxide (CO,), methane (CH,) and other
greenhouse gases (GHGs) that have been determined by any legitimate
govemmental body or association of governmental representatives, such as,
but not limited to, the United Nations Intergovernmental Panel on Climate
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Change, to contribute to the actual or potential threat of altering the Earth’s .
climate by trapping heat in the atmosphere; and '

(¢)  The reporting rights, such as, but not limited to, Green Tag Reporting Rights,
1o these avoided emissions. Green Tag Reporting Rights are the right of a
Green Tag Purchaser to report the ownership of accumulated Green Tags in
compliance with federal or state law, if applicable, and to a federal or state
agency or any other party at the Green Tag Purchaser’s discretion, and
include, without limitation those Green Tag Reporting Rights accruing under
Section 1605(b) of The Energy Policy Act of 1992 and any present or future
federal, state, or local law, regulation or bill, and interational or foreign

" emissions trading program. T T 7T Tt

Environmental Attributes do not includc:

(x)  Production tax credits associated with the construction or operation of the
Generating Facility and other financial incentives in the form of credits,
reductions, or allowances associated with the Generating Facility that are
applicable to a state or federal income taxation obligation;

(y)  Fuel-related subsidies or “tipping fees’ that may be paid to Seller to accept |
certain fuels, or local subsidies received by the Seller for the destruction of
~ particular pre-existing pollutants or the promotion of local environmental
" benefits; or " ‘

(z)  Any subsidies or awards paid by the CEC.

3.12  Seller’s Obligations to Schedule and Deliver.

(@ - Seller shall be responsible for providing or securing any and all Scheduling,
interconnection and transmission service rights (including all regulatory
.approvals) required to effect delivery and Scheduling of the electric energy
"from the Seller’s Generating Facility at the Delivery Point in the form of-
.Scheduling Coordinator Trades. '

(b)  Seller shall pay all Transmission Provider, Scheduling Coordinator and any
' other charges directly caused by, associated with, or allocated to the
interconnection of the Generating Facility to the Transmission Provider’s
electric system, and the Scheduling and delivery of electric energy from
Seller’s Generating Facility at the Delivery Point. S

© Seller shall Schedule or cause to be Scheduled the electric energy generated
by the Generating Facility in accordance with all applicable ISO requirernents
and the provisions of Exhibit D. If there is a difference between the ISO
requirernents and Exhibit D, Seller shall be responsible for following the more
stringent requirements and conforming to the earlier of any filing deadlines.
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3.1.3

(@  Underno circumstances shall SCE be required to pay for more energy, and, if
applicable, Firm Contract Capacity than is Scheduled by Seller.

Seller’s Firm Contract Capacity Performance Requirements.

Seller shall be subject to the following capacify performance requirements and
damages for failure to perform as set forth herein:

(a) On-Peak Performance Requirement.

Seller shall achieve a Capacity Petrformance Factor in each Peak Month for all

-on=peak TOD Period hours of-at-least 0.80-(i.e.;-eighty-percent(80%)).- Seller. .. . .... ... ..

shall not be subject to such performance requirements for the remaining hours
of the year. For each on-peak TOD Period in each Peak Month, the Capacity
Performance Factor shall be calciilated pursuant to the following formula:

CAPACITY PERFORMANCE FACTOR = [Al/[BxC]

‘Where A

Sum of all XWh of Delivered Amounts in all hours of
the on-peak TOD Period in the month with the -
Delivered Amounts to be included in such sum limited ‘
in each hour of delivery by the level of Firm Contract
Capacity. A

B = Adjusted Period Hours as defined below.

C = Fm Contracf Capacity épeciﬁed in Special
“Condition B (or as may be reduced pursuant 1o .
Sections 3.1.3(e) or 3.1.3(h)), in kW.

Adjusted Period Hours = Total on-peak TOD Period hours in the
month less hours (or portions of hours) involving (i) an
SCE Outage in accordance Section 3.3.1 or (ii) Force
Majeure hours in accordance with 3.3.2. :
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" Arinual Capacity Defonstration Test.

Failure to Meet On-Peak Performance Requirement.

If Seller fails at any time after September 1, 2004 to meet the requirements
specified in Section 3.1.3(a), above, SCE may place Seller on probation for a
period of fifteen (15) months (unless SCE extends the period due to Force
Majeure events during such period) (the “Probatjonary Period™), effective as
of the first day of the calendar month after Seller’s failure. If Seller fails to
meet the requirements specified in Section 3.1.3(a) at any time during the
Probationary Period, then SCE may elect to Derate Seller’s Firm Contract
Capacity in accordance with the provisions of Section 3.1.3(e).

At least once a year after the commencement of the Term, at SCE’s request,

Seller shall demonstrate the ability to provide Firm Contract Capacity in
accordance with the procedures in Exhibit F (the “Annual Capacity

‘Demonstration Test”). Seller's Annual Capacity Demonstration Test shall be

conducted at Seller's expense. If Seller fails to demonstrate the ability to
provide Firm Contract Capacity pursuant to the procedures in Exhibit F, the
provisions of Sections 3.1.3(e), 3.1.3(f) and 3.1.3(g) shall apply. The
provisions of this Section 3.1.3(c) shall apply in addition to, and not as an
alternative to, the provisions of Section 3.1.3(b).

Performance Requirements During Emergency.

At SCE’s request, Seller shall achieve a Capacity Performance Fadtor of 1.0

" for all hours during periods of an Emergency. This performance factor shall

be calculated using the formula set forth in Section 3.1.3(a), except that,

 throughout the formula, on-peak hours shall be replaced with all hours during -

the Emergency. At SCE’s request, Seller shall achieve a Capacity

‘Performance Factor (pursuant to the formula set forth in Section 3.1.3(a)) of

1.0 for all hours during periods of an Emergency. If Seller has previously
scheduled an outage, in accordance with the provisions of Sections
3.1.4(d)(iv) and 3.1.4(d)(v), coincident with an Emergency, Seller shall make
all reasonable efforts to reschedule the outage. If Seller fails to deliver Firm
Contract Capacity during an Emergency, and there are no circurnstances that
in SCE’s reasonable judgment excuse the failure, then SCE may, within
ninety (90) days of such failure, Derate the Firm Contract Capacity effective
immediately upon the Effective Date of Deration. The new Firm Contract
Capacity shall be the highest of: '

(@) The lowest level of Delivered Amounts during any applicable -

Metering Interval during the period of Emergency; or

(i)  The level of Firm Contract Capacity that SCE deems appropriate.

Pagé 21




Confidential Information
The contents of this document are subject to a Non-Disclosure Agresment and shall not be disclosed.

The provisions of Section 3.1.3(f) shall apply to any Deration of Seller’s Firm
Contract Capacity. '

(e) Deration.
If Seller fails to:

@ Meet the requueinents specified in Section 3.1.3(a) during a
Probationary Period regardless of whether Seller has been previously
" Derated during the Probatlonary Period; or

-(if) - - -‘Demonstrate the ability te provide Firm Contract Capacity duringan. - ---.------ -
Annual Capacity Demonstration Test pursuant to Section 3.1.3(c),

Then SCE may Derate, or add1t10na11y Derate if previously Derated, the Firm
~ Contract Capacity effective immediately upon the Effective Date of Deration.
~ In such event, the new Firm Contract Capacity shall be the highest of:

@ii)  The lowest level of Delivered Amounts in any 6n—pea.k hour during
any Peak Month of any Probationary Period;

(iv)  The lowest level of Delivered Amounts during any applicable
Metering Interval of the Annual Capacity Demonstration Test; or

- (v)  Thelevel of Firm Coritract Capacity that, in SCE’s judgment, Seller
o may reasonably be expected to deliver for the remainder of the Term.

The provisions of Section 3.1. 3(f) shall apply to any Dcra‘uon of Seller’s Firm
Contract Capacity. :

(f)_ Capacity Replacement Damage Amount.

In the event Seller’s Firm Contract Capacity is Derated pursuant to Sections
3.1.3(b) through (&) above, the Parties acknowledge that the damages
sustained by SCE associated with Deration would be difficult or impossible to
determine, or that obtaining an adequate remedy would be unreasonably time
~consuming or expensive, and therefore agree that Seller shall pay SCE as

- liquidated damages the Capacity Replacement Damage Amount, which is
intended to compensate SCE for its cost to replace the Firm Contract Capacity
that will not be purchased by SCE under this Agreement as a result of the
Deration, irrespective of whether SCE actually purchases such replacement
capacity by reason of the Deration. The Capacity Replacement Damage
Amount shall be calculated as set forth in Exhibit A. '
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(& Continuing Obligations of Seller.

Notwithstanding any payment of a Capacity Replacement Damage Amount,
or Deration in accordance with this Section 3.1.3, Seller shall remain
obligated to dedicate and sell all Metered Amounts and all Environmental
Attributes and Capacity Attributes attributed to the Generating Facility or
associated therewith to SCE as set forth in Section 3.1.1.

(h)  Minimum Firm Contract Capacity.

As long as Seller maintains a minimum Firm Contract Capacity of 1,000 kW,

- Seller may, at-any time-after February 2:8,-2009, reduce Firm-Contract- - R

Capacity at any time and by any amount for the sole purpose of increasing
Seller’s On-site Uses, without liability for such reduction, provided that Seller
give SCE Notice of its planned reduction of Firm Confract Capacity at least
six (6) months prior to the effective date of the Firm Contract Capacity
reduction with such reduction being effective on the first day of a calendar
month. The Notice shall state the amount of the reductlon and the date on
which the reducnon shall be effective.

3.14 Generatmg Facility.
>~(a)_ Site Control.

@ At all times during the Tc:rm, Selle1 shall have Site Control wh1ch
means that Seller shall

D) Own the Site;
) Be the lesscé under a Lease;
(3) Betheholderofa i ght—of!way grant or similar instrument; or

(€))] Be the managing partner or other person or entzty authorized to
act in all matters relating to the control and operation of the
Site and Generatmg Facility.

(i)  Seller shall prov1de SCE w1th prompt written Notice of any change in
the status of Seller s Site Control.

(i) If, atany tlme dur'mg the Term, SCE reasonably believes that Seller
has lost Site Control, SCE may send Seller a Notice requesting .
confirmation of Seller’s Site Control. Whether SCE has sent Seller a
Notice as set forth in the preceding sentence, if Seller does not have
Site Control for the Term, Seller shall advise SCE in writing at least
sixty (60) days before Site Control is scheduled to expire and Seller
shall provide to SCE, no later than twenty (20) days before Seller's
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Site Location.

Site Control is scheduled to expire, evidence that Seller's Site Control
has been renewed or extended. If Seller fails to provide evidence to
SCE’s satisfaction within twenty (20) days before Site Control was
originally set to expire that Seller’s Site Control has been renewed or
extended, or Seller fails to provide SCE with confirmation to SCE’s
reasonable satisfaction of Site Control within twenty (20) days of a
written request for confirmation of same, then SCE may, at any time
after such twenty (20) day period, declare an Event of Default in
accordance with Section 4.1 and terminate this Agreement.

This Agreement is Site specific.

Design.

At no cost to SCE, Seller shall be responsible to:

- @

(i)

(i)

(v

()

Design and construct the Generating Facility.

Perform or obtain all studies, pay all fees, obtain all necessary
approvals and execute all necessary agreements to Schedule and
deliver Seller’s electric energy including, but not Iimited to,
agreements covering transmission, distribution, metering, Scheduling

and interconnection.

Acquire all permits and other approvals necessary for the construction,
Operation, and maintenance of the Generating Facility.

Provide to SCE the Generating Facility:

(1)  Site plan drawings;

@) Prpcc:ss flow diagrams (if applicable); -

(3)  Piping and instrument diagrams (if applicable);

(4)  Electrical single line diagrams describing generation, loads,
metering and protection; and ' ‘

(5) Maj or electrical equipment specifications. |

After commencement of the Term, as soon as practicable provide SCE
advance Notice of any proposed changes in Seller's Generating
Facility along with all applicable specifications and drawings of any
such changes.
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(d) Operation.

()

(i)

(iii)

)

Seller shall Operate the Generating Facility in accordance with
Prudent Electrical Practices.

Seller shall keep a daily operations log for the Generating Facility that
shall include information on availability, maintenance outages, circuit
breaker trip operations requiring a manual reset, and any significant
events related to the Operation of the Generating Facility, including,
but not limited to: real and reactive power production, changesin
Operating status, protective apparatus operations, and any unusual

- conditions found during inspections. Changes in-generator outpyut-~--- -t

setting shall also be logged for Seller's generator(s) if it is "block-

‘Joaded" to a specific KW capacity. Such information shall be made

available to SCE upon twenty (20) days written request.

Seller shall maintain complete records of the Generating Facility’s fuel
consumption, if a biomass or landfill generating facility, steam
consumption if a geothermal generating facility, maintenance
performed; kilowatts, kilovars and kilowatt-hours generated and'
settings or adjustments of the generator control equipment and
protective devices. Such information shall be provided or made
available to SCE within twenty (20) days of any Notice from SCE
requesting that the information be provided. '

Seller shall give Notice to SCE of Seller’s:

(1)  Porecast of the timing and duration of scheduled maintenance
* and Seller’s forecast of daily Delivered Amounts from the
- Generating Facility for the following four month period by
January 1, May 1, and September 1 of each year during the
. Term; and- '

(2) - Forecastof the timing and duration of scheduled maintenance
- and Seller’s forecast of daily Delivered Amounts from the
Generating Facility for the following calendar year by
September 1 of each year during the Term. -

(3)  Scheduled outages by using SCE’s automated telephone-based
- Interactive Voice Response System (IVR), or its replacement,
with as much advanced notice as practicable, at the telephone
number(s) listed in Exhibit B; and

(4)  Unexpected or unscheduled outages by telephoning SCE’s

Generation Operations Center as soon.as practicable, at the
telephone number(s) listed in Exhibit B.

Page 25




Confidential Information
The contents of this document are subject to a Non-Disclosure Agreement and shall not be disclosed.

(v)  Seller shall promptly prepare and provide to SCE upon request all
reports of actual or forecasted outages that SCE may reasonably
require for the purpose of enabling SCE to comply with Section 761.3
of the California Public Utilities Code or any applicable law
mandating the reporting by investor-owned utilities of expected or
experienced outages by facilities under contract with such investor-
owned utilities to supply electric energy:

(vi)  Seller shall comply with the Scheduling requirements and procedures
set forth in Section 3.1.2(c) and Exhibit D at its sole expense.

C (WY AT Teast thirty (30) dayy prior to the commencement of any Operation -0 o
: of the Generating Facility in parallel with SCE’s electric system, Seller

shall provide SCE with all facility and metering information as may be
requested by SCE, including, but not limited to, the following: '

For the ISO metef:

. Generating Station/Unit ID,

‘ ISO Global Resource 1D,
. ISO Meter bevice ]jD,
. PassWord,
e . Data path (network (ECN) or modem),
‘. .If. inqdem, phone number,
. Copy of meter certification,
.. List of any ISO metering exemptions (if any), and

e Description of any compensation calculations such as
. transformer losses and line losses.

For the Generating Facility:
e Utility transmission/distribution one line diagram,

¢ Physical location, address or descriptive identification,
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e Latitude and longitude,
. Telephone number on site,
s Telephone ﬁumber of control room,
. Telephone number for op_érational issues, .

» Telephone number for administrative issues.

(&) No Representation by SCE.

@) Any review by SCE of the design, construction, Operation of the
Generating Facility is solely for SCE’s information. By making such
review, SCE makes no representation as to the economic and technical
feasibility, operational capability, or reliability of the Generating
Facility. ,

(i)  Seller shall in no way represent to any third party that any such review

" by SCE of the Generating Facility, including, but not limited to, any
review of the design, construction, operation, or maintenance of the
Generating Facility by SCE, is a representation by SCE as to the
economic and/or technical feasibility, operational capability, or
reliability of the Generating Facility. Seller is solely responsible for
economic and technical feasibility, operational capability, and
reliability of the Generating Facility.

3.1.5 Metering.

(& Seller shall install and pay for any and all metering services and related
equipment required by SCE, the ISO, the Transmission Provider and Seller’s
Scheduling Coordinator. Such equipment shall include, but not be limited to,
an ISO approved revenue quality meter or meters, ISO approved data
processing gateway, telemetering equipment and data acquisition services
sufficient for recording and reporting all electric energy produced by the
Generating Facility less Station Use (collectively the “ISO Approved Meter”).

(b) Seller shall grant SCE reasonable access to the meter(s) for meter readings,
testing and any purpose necessary to effectuate this Agreement.

) Seller shall provide instructions to the ISO granting authorizations or other
documentation sufficient to provide SCE with access to the ISO Approved
Meter and to Seller’s settlement data on OMAR. Seller shall promptly inform
SCE of meter quantity changes after being informed of any such changes by
the ISO. .
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3.1.6 SCE’s Access Rights.

With reasonable prior written Notice, SCE shall have the right of ingress and egress
with respect to Seller’s Generating Facility at all reasonable hours for any purpose
reasonably connected with this Agreement or the exercise of any and all rights
secured to SCE by law or its tariff schedules and rules on file with the CPUC.

3.17 Obligations to Provide Notice in Event of Cessation or Termination of Service
Agreements.

Seller shall provide Notice to SCE within three (3) Business Days of termination of,

- or cessation of service-under;-any-agreement-necessary-for the interconnection to-the- - - - - - - - - -
Transmission Provider’s electric system or delivery of the electric energy to the
Delivery Point, for Scheduling to SCE, or for metering the Metered Amounts.

3.2 SCE’s Obligations.

3.2.1 Energy and Capacity Payments.-

(@) Terms of Sale and Purchase.

: - |
For Seller’s full compensation under this Agreement, SCE will make
separate monthly payments to Seller for Firm Contract Capacity, if any, and
electric energy Scheduled by Seller during the Term calculated in the
manner described below. SCE shall not be obligated to pay Seller for Firm
Contract Capacity and any energy electric that is not Scheduled as a result of
any circumstance, including, without limitation: : :

@ An outage of the Generating Pacility;
(il) A Force Majeure under Section 3.3.2; or
iy A reductioh or curtailment of Schedules ordered by the ISO; or

(iv) A reduction or curtailment of Schedules pursuant to the terms of an
agreement with a Transmission Provider.

Payment for Firm Contract Capacity, if any, and energy delivered by Seller
to SCE will be based upon the Scheduled Amounts in any TOD Period.

®) Time-Differentiated Payments.

The Firm Capacity Payments, if any, and Energy Payments shall be time-
differentiated according to the time-of-delivery and season as those terms are
defined in Tariff Schedule No. TOU-8, currently Special Conditions 1 and
15. Bach time-of-delivery and seasonal period defined in Tariff Schedule
No. TOU-8 is referred to herein as a “TOD Period.” The Energy Payment
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(e)

and Firm Capacity Payment allocation factors used to time-differentiate the
payments shall be the factors approved by the CPUC in Decision 96-12-028
to time-differentiate energy payments in SCE’s standard power purchase
contracts with Qualifying Facilities for each TOD Period, as such factors are
updated from time-to-time by the CPUC (“Allocation Factor™).

Enerev Payment Calculations.

During the Term, SCE shall pay Seller a monthly Energy Payment equal to
the sum of the monthly TOD Period Energy Payments for each of the three
TOD Periods for the applicable month. -

For each TOD Period in the month, a monthly TOD Period Energy Payment
amount shall be calculated pursuant to the following formula:

MONTHLY TOD PERIOD ENERGY PAYMENT = AxBxC

Where A = Enpergy Price specified in Special Condition F in $/kWh
(.e., $/MWHh/1000).

B

]

Energy Payment Allocation Factor for the TOD Period
being calculated. ’ '

C = The sum of Scheduled Amounts in all hours of the TOD
Period in the month.

Pavment Adjustments.

If in any Settlement Interval, a Generating Facility’s Scheduled Amounts
deviates from the Generating Facility’s Delivered Amounts by more than plus
or minus three percent (= 3%) of the Generating Facility’s Delivered '
Amounts, then Seller’s monthly Energy Payment may be subject to an
adjustment calculated by SCE in accordance with the procedures and formulae
set forth in Exhibit E. : '

Firm Capacity Payment.

During the Term, if Seller meets the performance requirements set forth in
Section 3.1.3(a), then Seller will receive a monthly Firm Capacity Payment
equal to the sum of the monthly TOD Period Firm Capacity Payments
caleulated for each TOD Period in the month, provided that, for any Peak
Month, in order to receive a monthly Firm Capacity Payment, Seller must
achieve a Capacity Performance Factor for all on-peak TOD Period hours in
that month of at least 0.80 as specified in Section 3.1.3(a).
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For each TOD Period in the month, a monthly TOD Period Firm Capacity
Payment shall be calculated pursuant to the following formula:

MONTHLY TOD PERIOD FIRM CAPACITY PAYMENT
= AxBxCxD

Where A = The Annual Contract Capacity Price set forth in Special
Condition G in $/kW-year.

e e e o Bm -Capa01ty Allocation Factor to convert annual capacity .. .. ... _._ ...

prices to monthly payments for the TOD Period being
calculated.

C = Firm Contract Capacity specified in Special
" Condition B (or as may be reduced pursuant to Sections
3.1.3(e) or 3.1.3(h)) in kW. :

D = TOD Period Capaéity Performance Factor for the TOD
Period being calculated as set forth below:

TOD PERIOD CAPACITY PERFORMANCE FACTOR = [E]/[F x G}

Where E =  Sum of all Scheduled Amounts delivered by Seller in .
all hours of the TOD Period in the month, with the _
Scheduled Amounts to be included in such sum limited
in each hour of delivery by the lesser of: '

€3] The level of Firm Contract Capacity; or

(i)  The kKWh of Delivered Amounts in the hour of
delivery. '
F = Total TOD Period hours in the month.

'~ 'G = Fim Contract Capacity set forth in Special Condition B
' (as may have been reduced pursuant to Sections -
3.1.3(e) and 3.1.3(h)), in kW.

3.2.2 Payment Statement and Payment.

@ SCE shall mail to Seller no later than thif_ty (30) days after the end of each
calendar month during the Term each of the following:
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6)) A statement showing:

ey " The Scheduled Amounts for each TOD Period during the
monthly period for which the payment is being made;

@2 A calculation of the amount payable to Seller for electric
energy and, if applicable, Firm Contract Capacity, for the
monthly period pursuant to Sections 3.2.1(c) and 3.2.1(e);

(3) A calculation of any payment adjustments pursuant to Section

3.2.1(d); and

(4) A calculation of the net amount due Seller; and -

(i)  SCE's check in payment of ‘'said net amount.

(i) Within thirty (30) days of the execution of this Agreement, SCE shall .
recalculate the statements for the months retroactively to the Effective -
Date and apply any amounts-due to Seller pursuant to the
underpayment provision enumerated in Section 3.2.2(b).

(o)  Bxcept for meter inaccuracies which are provided for in Section 3.2.2(d) and
as otherwise provided in this Section 3.2.2(b), if within forty-five (45) days of
receipt of SCE’s payment statement, Seller does not give Notice to SCE of an
error, then Seller shall be deemed to have waived any error inSCE’s
statement, computation and payment, and the statement shall be conclusively
deemed correct and complete; provided, however, that if an error is identified
by Seller as a result of settlement, audit or other information provided to
Seller by the ISO after the expiration of the original forty-five (45) day period, -
Seller shall have an additional forty-five (45) days from the date on which it '
receives the information from the ISO in which to give Notice to SCE of the
error identified by such settlement, audit or other information. If Seller
jdentifies an error in Seller’s favor and SCE agrees that the identified error
occurred, SCE shall reimburse Seller for the amount of the underpayment
caused by the error and apply the additional payment to the next monthly
statement that is calculated. If Seller identifies an error in SCE’s favor and -
SCE agrees that the identified error occurred, SCE may offset the amount of
overpayment caused by the error against amounts otherwise owed to Seller '
and apply the offset to the next monthly statement that is calculated. In the
event that the recomputation results in a net amount still owing to SCE after .
offsetting any amounts owed to Seller, the next monthly statement shall show
a net amount owing to SCE. At SCE's discretion, SCE may offset thismet -

amount owed to SCE

in any subsequent monthly statements to Seller or

invoice Seller for such amount, in which case Seller must pay the amount

owing to SCE within thirty (30) days of receipt of such invoice. The Parties
shall negotiate in good faith to resolve any disputes regarding claimed errors
in a statement. Any disputes which the Parties are unable to resolve through
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negotiation may be submitted for resolution through the dispute resolution
procedure in Article Twelve..

SCE reserves the right to apply amounts that would otherwise be due to Seller
under this Agreement as an offset in payment of: :

(@) Any amounts owing and unpaid by Seller to SCE under this
Agreement; or

(i) Any amount owed to SCE by Seller arising out of, or related to, any
other SCE agreement, tariff, obligation or liability.

Nothing in this Section 3.2.2 shall limit SCE's rights under applicable tariffs,
other agreements or applicable law. ,

In the event either Party determines that a calculation of Metered Amounts for
any purpose hereunder is incorrect as a result of inaccurate meters or the
correction of data by the ISO in OMAR, SCE shall, if it can reasonably
confirm such inaccuracy, recompute Metered Amounts for the period of the
inaccuracy based upon an adjustment of inaccurate meter readings in
accordance with the ISO Tariff. SCE shall also promptly recompute any
payment affected by the inaccuracy. Any amount due from SCE to Seller, or
Seller to SCE, as the case may be, shall be made as an adjustment to the next
‘monthly statement that is calculated after SCE’s recomputation using
corrected measurements. Iri the event that the recomputation results in a net ‘
amount owed to SCE after offseiting any amounts owing to Seller as shown
on the next monthly statement, any such additional amount still owing to SCE
shall be shown on Seller's monthly statement. At SCE's discretion, SCE may
offset any remaining amount owed SCE in any subsequent monthly payments
to Seller or invoice Seller for such amount, in which case Seller must pay the
amount owing to SCE within thirty (30) days of receipt of such invoice. Any
disagreement between the Parties regarding the claimed inaccuracy or
correction may be submitted to arbitration pursuant to the provisions of

Article 10 hereof. - -

3.3 Evenis Affecting Performance.

3.3.1 SCE Outages.

(@)

Consistent with ISO protocols and Prudent Electrical Practices, SCE may
require Seller to interrupt or reduce deliveries of energy and, if applicable,
capacity, from the Generating Facility, or to disconnect the Generating

Facility from the SCE electrical system, and shall not be obligated to accept or
pay for such interrupted or reduced deliveries under any of the following
circumstances: '
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@) ‘When the interruption or reduction is necessary to construct, install,
maintain, repair, replace, remove, investigate, or inspect any of SCE’s
equipment or any part of the SCE electric system;

(i) When such interruption or reduction is necessary due to congestion,
-voltage or stability conditions occurring on the SCE electric system or
the ISO Grid, provided that SCE shall not interrupt or reduce
deliveries pursuant to this Section 3.3.1(2) solely in order to take
advantage, or make purchases, of less expensive energy from another
source; or '

(ii) TF'SCE determines that interruption or reduction is necessary because
of an Emergency, Forced Outage, Force Majeure, or compliance with
Prudent Electrical Practices (collectively, “SCE Outage” or “SCE
Outages™). : :

Notwithstanding any other provision of this Agreemeﬁt, SCE shall have the
right to disconnect the Generating Facility from the SCE system or the ISO
Grid at any time if SCE determines that: ‘

@ Continued parailel ‘operation of the Generating Faéility may endanger
SCE personnel or the public; or

(i)  Continued parallel operation of the Generating Facility may endanger
SCE Electric System Integrity, or the ISO Electric System Integrity.

Notwithstanding any other provision of this. Agreement, the ISO may require
Seller to interrupt or reduce deliveries of energy and, if applicable, capacity,

- from the Generating Facility and shall have the right to disconnect the

Generating Facility from the ISO Grid at any time in accordance with the
operating and facility requirements as outlined in applicable ISO tariffs and
protocols. SCE shall not be obligated to accept or pay for such interrupted or
reduced deliveries of energy and capacity. ' ’

‘'Whenever practicable, SCE shall give Seller Notice of the possibility that

interruption or reduction of deliveries may be required. .

33 2 Fo_réc Majeure.

()

No Default if Performance Failure other than Nonpayment Caused by Force
Majeure. ' :

Neither Party shall be considered to be in default in the performance of any of
its obligations set forth in this Agreement; except for obligations to pay

~ money, when and to the extent failure of performance is caused by Force

Majeure.
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Requirements Applicable to the Claiming Party.

If a Party, because of Force Majeure, is rendered wholly or partly unable to
perform its obligations when due under this Agreement, that Party (the
“Claiming Party”), shall be excused from whatever performance is affected by
the Force Majeure to the extent so affected. In order to be excused from its
performance obligations hereunder by reason of Force Majeure:

@ The Claiming Party, within fourteen (14) days after the initial.
occurrence of the claimed Force Majeure, must give the other Party
Notice describing the particulars of the occurrence; and

(i)  The Claiming Party must provide timely evidence reasonably
sufficient to establish that the occurrence constitutes Force Majeure as
defined in this Agreement;

i) The suspension of the Claiming Party’s performance due to Force
Majeure shall be of no greater scope and of no longer duration than is
required by the Force Majeure;

(iv)  The Claiming Party shall use best efforts to remedy its inability to:
perform. This section shall not require the settlement of any strike,
walkout, lockout or other labor dispute on terms which, in the sole-
judgment of the Claiming Party involved in the dispute, are contrary to
its interest, or the institution, prosecution or settlement of any judicial
action to secure or defend any permits or approvals required from any
governmental authority for the Generating Facility on terms which, in
the sole judgment of the Claiming Party involved in the dispute, are
contrary to its interest. It is understood and agreed that the seftlement
of strikes, walkouts, lockouts or other labor disputes and the
institution, prosecution or settlement of any judicial action to secure
any permits or approvals required for the Generating Facility, shall be
at the sole discretion of the Party having the difficulty; and

(v)  When the Claiming Party is able to resume peiforr_nance' of its
obligations under this Agreement, the Claiming Party shall give the
other Party prompt Notice 10 that effect. -

In the event that either Party's ability to perform cannot be corrected when the
Force Majeure is caused by the actions or inactions of a Governmental
Authority, the Parties may amend this Agreement to comply with the legal or
regulatory change, or action or inaction which caused the nonperformance.

Either Party may terminate this Agreement on Notice, which shall be effective

five (5) Business Days after such Notice is provided, in the event of Force
Majeure which extends for more than two hundred seventy (270) consecutive
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days, or for more than two hundred seventy (270) days in any consecutive
three hundred sixty five (365) day period.

3.3.3 Obtaining and Maintaining CEC Certification and Verification.

Seller shall take all necessary steps including, but not limited to, making or
supporting timely filings with the CEC to obtain and maintain CEC Certification and
Verification throughout the Term.
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ARTICLE FOUR: EVENTS OF DEFAULT: REMEDIES

4.1

Events of Default.

An “Bvent of Default” shall mean, with respect to a Party (a “Defaulting Party™), the-
occurrence of any of the following:

(2)

®

©
(@

@©
®

Any tepresentation or warranty made by such Party herein is false or
misleading in any material respect when made or when deemed made if the
representation or warranty is continuing in nature, if:

63 Such misrepresentation or breach of w.arranty is not remedied
“within fifteen (15) Business Days after Notice; or

(i)  Such inaccuracy is not capable of a cure, butithe non~bréaching

Party’s damages resulting from such inaccuracy can reasonably be

ascertained and the payment of such damages is not made within

ten (10) Business Days after a Notice of such damages is provided

by the non-breaching Party to the breaching Party;

Except for an obligation to make payment when due, the failure to perform
any material covenant or obligation set forth in this Agreement (except to the
extent constituting a separate Event of Default or to the extent excused by a
Force Majeure) if such failure is not remedied within thirty (30) days after -
Notice of such failure, which Notice sets forth in reasonable detail the nature
of the Event of Default, provided that if such Event of Defanlt is not '
reasonably capable of being cured within the thirty (30) day cure period
specified above, the Party shall have such additional time. (not exceeding an
additional one hundred twenty (120) days) as is reasonably necessary to cure
such Event of Default, so long as such Party promptly commences and
diligently pursues such cure; o :

A Party fails to 'make when due any payment (other than amounts disputed in
good faith) dve and owing under this Agreement and such failure is not cured
within five (5) Business Days after Notice of such failure;

The failure of such Party to satisfy the creditworthiness and collateral
requirements in Article Six and such failure 1s not cured within five (5)
Business Days following a Notice to cure from the Non-Defaulting Party;

A Party becomés Bankrupt;

Such Party consolidates or amalgamates with, or merges with or into, or
transfers all or substantially all of its assets to, another entity and, at the time
of such consolidation, amalgamation, merger or transfer, the resulting,

surviving or transferee entity fails to assume all the obligations of such Party
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under this Agreement to which it or its predecessor was a party by operation
of law or pursuant to an agreement reasonably satisfactory to the other Party;

With respect to such Party’s Guarantor:

@ Tf any representation or warranty made by 2 Guarantor in connection
with this Agreement is false or misleading in any material respect
when made or when deemed made or repeated and the
misrepresentation or breach of warranty is not remedied within fifteen
(15) Business Days after Notice; :

(i)  The failure of a-Guarantor te make any payment required or to perform
any other material covenant or obligation in any guarantee made in
connection with this Agreement and such fajlure shall not be remedied
within ten (10) Business Days after Notice; ‘

(i) A Guarantor becomes Bankrupt;

(iv)  The failure of a2 Guarantor’s guaranty to be in full force and effect for
* purposes of this Agreement (other than in accordance with its terms);:
or

) A Guarantor repudiates, disaffirms, disclaims, or rejects, in whole:or in
part, or challenges the validity of any guaranty;

If at any time during the Term, Seller does not: -
()  Own the Generating Facility;

(ii) Own the Site, remain the lessee under a Lease for the Site, or
otherwise have such requisite authority as delineated in
Section 3.}1.4(a)(i); '

(i) Doesnot pfovide either the written Notice or the required confirmation
as required by Sections 3.1.4(a)(i1) and 3.1.4(jii);

With respect to Seller, excluding periods of Force Majeure, if at any time
during the Term, the Metered Amounts in any consecutive six (6) month
period are not at least five percent (5%) of the Expected Annual Net Energy
Production set forth in Special Condition A(iv), and Seller fails to demonstrate
10 SCE’s reasonable satisfaction, within ten (10) Business Days after Notice
from SCE, a legitimate reason for Seller’s failure to produce, Schedule and
deliver such five percent (5%);

If at any time durin g the Term, Seller intentionally or knowingly delivess,
Schedules, or attempts to deliver or Schedule at the Delivery Point for sale
under this Agreement electric energy that was not in fact generated by the
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(m)

e

(o)

®

Generating Facility, except in the ordinary course of Scheduling where the
Scheduled Amounts may exceed the Delivered Amounts in any given hour as
permitted by and subject to Section 3.1.1;

If at any time during the Term, the Generating Facility consists of an ERR
type(s) different than that specified in Special Condition A(ii) of this
Agreement; provided, however, that an Event of Default shall not have
occnrred if the Generating Facility fails to qualify as an eligible renewable
resource due to a change in the RPS Legislation occurring after the Effective

Date;

If at any time during the Term, either:

() -+ The Generating Facility fails to qualify as an ERR; or

(i)  Any electrical output from the Generating Facility sold or to be sold to
SCE hereunder fails to qualify as output from an ERR,

provided, however, that an Event of Default shall not have occurred if the . .
failure to qualify results solely from an amendment or modification of:the.:
RPS Legislation occurring after the Effective Date; ‘

If at any time during the Term, the Metered Amounts in any one hour intérval,
in KWh/hr, exceed one hundred five percent (105%) of the Net Nameplate
Contract Capacity set forth in Special Condition A(iii) to this Agreement, (an

. “BEvent of Excess Deliveries™), without the prior written consent of SCE, and

within five (5) Business Days after Notice; Seller fails to demonstrate to .
SCE’s satisfaction that it has identified the reason that the Event of Excess .
Deliveries occurred and that it has or is employing best efforts to ensure that
no additional Events of Excess Deliveries will occur during the Term,;

If at any time during the Term, Seller, without SCE’s prior consent in writing,
installs in excess of the Net Nameplate Contract Capacity set forth in Special
Condition A(iv), and if such Net Generating Facility Capacity is not removed
within five (5) Business Days after Notice to cure from the Non-Defaulting
Party, .

If at any time during the Term, Seller, without SCE’s prior consent in writing,
removes from the Site equipment upon which the Net Nameplate Contract
Capacity has been based, except for the purposes of replacement,
refurbishment, repair or maintenance, and such equipment is not returmned
within five (5) Business Days after Notice from SCE. ‘

Termination of, or cessation of service under, any agreement necessary for the
interconnection of the Generating Facility to the Transmission Provider’s
electric system or delivery of the electric energy to the Delivery Point, for
Scheduling to SCE, or for metering the Metered Amounts.
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Early Termination.

If an Event of Default with respect to a Defaulting Party shall have occurred and has
not been cured within ten (10) Business Days, or other cure period provided in the
applicable section(s) of this Agreement, the other Party (the “Non-Defaulting Party”)
shall have the right to (i) designate a day, no earlier than the day the applicable Notice
of the Event of Default is effective and no later than twenty (20) calendar days after
the Notice is effective, as an “Early Termination Date,” and (ii) to suspend
performance under the Agreement.

Termination Payment.

As soon as practicable after an Early Termination Date is declared, the Non-
Defanlting Party shall provide Notice to the Defaulting Party of the sum of all
amounts owed by the Defaulting Party to the Non-Defaulting Party under the
Agreement,! less any amounts owed by the Non-Defanlting Party to the Defaulting
Party (the “Termination Payment”). If the Termination Payment is positive, the.
Defaulting Party shall pay such amount to the Non-Defaulting Party within ten (10)
Business Days after the Notice is provided. If the Termination Payment is negative ..
(i.e., the Non-Defaulting Party owes the Defaulting Party more than the Defaulting.- -
Party owes the Non-Defaulting Party) then the Non-Defaulting Party shall pay such
amount to the Defaulting Party within thirty (30) calendar days after the Notice is

_ provided.

The Parties shall negotiate in good faith to resolve any disputes regarding the
calculation of the Termination Payment. Any disputes which the Parties are unable to
resolve through negotiation may be submitted for resclution through the dispute '
resolution procedure in Article Ten. R :

=

If an Early Termination Date is declared before June 1, 2008, and Seller exercises its right to terminate the
second five years of the Term of the Agreement in accordance with Special Condition E, either prior to or
immediately following Notice of an Early Termination Date, then the remaining years of the Agreement

Term used under this Section 4.3 shall be based on the first five years of the Term of the Agreement only,
rather than the entire ten (10) year Term. Otherwise, the entire ten (10) year Term shall be used.
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ARTICLE FIVE: LIMITATIONS OF LIABILITIES

EXCEPT AS SET FORTH HEREIN, THERE IS NO WARRANTY OF
MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE, AND
ANY AND ALL IMPLIED WARRANTIES ARE DISCLAIMED. THE PARTIES
CONFIRM THAT THE EXPRESS REMEDIES AND MEASURES OF DAMAGES
PROVIDED IN THIS AGREEMENT SATISFY THE ESSENTIAL PURPOSES
HEREOF. FOR BREACH OF ANY PROVISION FOR WHICH AN EXPRESS
REMEDY OR MEASURE OF DAMAGES IS PROVIDED, SUCH EXPRESS
REMEDY OR MEASURE OF DAMAGES SHALL BE THE SOLE AND
EXCLUSIVE REMEDY, THE OBLIGOR’S LIABILITY SHALL BE LIMITED AS
SET FORTH IN SUCH PROVISION AND ALL OTHER REMEDIES OR -
DAMAGES AT LAW OR IN EQUITY ARE WAIVED, UNLESS THE :
PROVISION IN QUESTION PROVIDES THAT THE EXPRESS REMEDIES ARE
IN ADDITION TO OTHER REMEDIES THAT MAY BE AVATLABLE. IFNO
REMEDY OR MEASURE OF DAMAGES IS EXPRESSLY PROVIDED HEREIN,
THE OBLIGOR’S LIABILITY SHALL BE LIMITED TO DIRECT ACTUAL
DAMAGES ONLY, SUCH DIRECT ACTUAL DAMAGES SHALL BE THE SOLE
AND EXCLUSIVE REMEDY AND ALL OTHER REMEDIES OR DAMAGES AT
LAW ORIN EQUITY ARE WAIVED. UNLESS EXPRESSLY HEREIN
PROVIDED, AND SUBJECT TO THE PROVISIONS OF SECTION 8.3
(INDEMNITY), NEITHER PARTY SHALL BE LIABLE FOR CONSEQUENTIAL,
INCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT DAMAGES, LOST"
PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES, BY STATUTE,
IN TORT OR CONTRACT, UNDER ANY INDEMNITY PROVISION OR-
OTHERWISE. IT IS THE INTENT OF THE PARTIES THAT THE LIMITATIONS
HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE
WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO,
INCLUDING THE NEGLIGENCE OF ANY PARTY, WHETHER SUCH
NEGLIGENCE BE SOLE, JOINT OR CONCURRENT, OR ACTIVE-OR
PASSIVE. ‘TO THE EXTENT ANY DAMAGES REQUIRED TO BE PAID
HEREUNDER ARE LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT
THE DAMAGES ARE DIFFICULT OR IMPOSSIBLE TO DETERMINE, OR
OTHERWISE OBTAINING AN ADEQUATE REMEDY IS INCONVENIENT
AND THE DAMAGES CALCULATED HEREUNDER CONSTITUTE A
REASONABLE APPROXIMATION OF THE HARM OR LOSS.
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ARTICLE SIX: CREDIT AND COLLATERAL REQUIREMENTS

6.1

6.2

Financial Information.

If requested by one Party, the other Party shall deliver:

(@)

®

Within one hundred twenty (120) days following the end of each fiscal year, a
copy of its annual report, if any, containing audited consolidated financial
statements for such fiscal year; and o

: Within sixty (60) days after the end of each of its first three fiscal quarters of
‘each fiscal year, a copy of its quarterly report, if any, containing unaudited

consolidated financial statements for such fiscal quarter.

A Party shall also supply annual and quarterly statements for its Guarantor of its
obligations. In all cases the statements shall be for the most recent accounting period
and prepared in accordance with generally accepted accounting principles; provided,
however, that should any such statements not be available on a timely basis due to a
delay in preparation or certification, such delay shall not be an Event of Default so.
long as the producing party diligently pursues the preparation, certification and
delivery of the statements. ' '

Performance Assurance.

(a)

®

During the Term of the Agreement, the Parties shall calculate the Performance

~ Assurance Amount as set forth in Section 6.2(c) below. If at any time and

from time to time during the Term of this Agreement (and notwithstanding

‘whether an Event of Default has occurred), the Performance Assurance -
" Amount, less any Performance Assurance already posted with the requesting
Party, is greater than the other Party’s Collateral Threshold, then npon Notice

by the requesting Party, the responding Party shall provide the Performance

~ Assurance, as set forth in Section 6.2(b) below, within ten (10) Business Days

of the request. However, requests under this Section 6.2(a)-can be made no
more frequently than once per week. L B

- If calculation performed pursuant 1o Section 6.2(c), beldw,- establishes that the

Performance Assurance Amount, less any Performance Assurance already
posted with the requesting Party, is greater than the other Party’s Collateral
Threshold, then the appropriate Party shall provide Performance Assurance, as
follows: - : '

' Performance Assurance Owed by SCE:

If the Performance Assurance Amount, calculated pursuant to Section
- 6.2(c) below, less any Performance Assurance already posted with

Seller by SCE is positive, SCE shall deliver to Seller Performance

Assurance in the amount of the Performance Assurance Amount
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©

calculated less the SCE Collateral Threshold and less any Performance
Assurance already posted with Seller by SCE. In each case, the
amount of Performance Assurance to be delivered will be rounded up
for any fractional amount to the next SCE Rounding Amount, as
applicable; '

Performance Assurance Owed by Seller

If the Performance Assurance Amount, calculated in Section 6.2(c)

below, adding any Performance Assurance already posted with SCE
by Seller is negative, Seller shall deliver to SCE Performance

Assurance i the arourt of the absolute value of the Performance
Assurance Amount calculated less the Seller’s Collateral Threshold
and less any Performance Assurance already posted with SCE by
Seller. In each case, the amount of Performance Assurance to be
delivered will be rounded up for any fractional amount to the next
Seller Rounding Amount, as applicable.

The Performance Assurance Amount shall be equal to the sum of the present
value amounts of the annual Performance Assurance Amounts (“PPA;”)
calculated over the remaining Term? as set forth below and discounted in

* accordance with Section 6.2(d):

PAA = A +sum of the present value amounts of i’AAi for the

remaining Term, where

PAA; = {[Py - P,] x B x C}, for each calendar year,. or péﬁial

calendar year “i” remaining under the Term as of the day, (),
the PAA is being computed, where : ‘

A = All amounts owed by SCE to Seller less any amounts owed by

Seller to SCE under this Agreement, but not yet paid, whether
or not such amounts are billed or due, for performance already
provided pursuant to the Agreement.

i = Bach calendar year or partial calendar year remaining under the
Term.

Py= The Market Quotation Average Price $ per MWh for SP-15 (7

X 24) energy for each calendar year or partial calendar year, 1,

584

For calculations of the Performance Assurance Amount before June 1, 2008, the remaining Term for purposes of
Section 6.2(c) shall be based upon a termination date of February 28, 2009. Beginning June 1, 2008, if Seller has not
invoked its sole right to terminate this Agreement pursuant to Special Condition E, calculation of the Performance
Assurance Amount shall be based on the termination date of Febmary 28, 2014.
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@

®

remaining on the Term as of the Effective Date (0). However,
when “i” is the current year, the Market Quotation Average
Price will be for the calendar year i + 1. When “i” is the Jast
year, if the last year is not the first year or the second year, the
Market Quotation Average Price will be for the calendar year i

-1.

P; = The Market Quotation Average Price $ per MWh for SP-15 (7
x 24) energy for each calendar year or partial calendar year “i”
remaining on the Term of the Agreement as of the day the PAA
is being computed (t). However, when i = the current year, the
Market Quotation Average Price will be for the calendar year i
+ 1. Inthe last year, the price will be yeari— 1.

B = TheFim Contract Capacity in MW (i.e., KW/1000) times the
number of hours in the year (or remaining in the year if *i” is
the current year, or remaining in the Agreement if “i” is the last

year of the Agreement).

C = 0.90 [the Generating Facility’s Capacity Factor for the
purposes of calculating Performance Assurance].

For purposes of this Section 6.2, the calculations described above shall be.

* performed assuming that the annual amount of Performance Assurance

Amount is due as of July 1 of each whole year and on the midpoint date of
any partial year. The present value of the dollar amounts for each full or
partial year shall be calculated using a discount rate of ten (10) percent and
discounted to the date that the Performance Assurance Amount is being
calculated using the Excel spreadsheet “XNPV” function. A sample
calculation illustrating determination of the Performance Assurance Amount
is attached as Bxhibit G to the Agreement. '

Any Performance Assurance due a requesting Party under Sections 6.2(b) and
6.2(c), above, will be delivered or adjusted within ten (10) Business Days of
the date that the calculation of the Performance Assurance Amount is
delivered to the other Party under Section 6.2(a). In the event that a

. responding Party fails to provide the Performance Assurance within ten (10)

Business Days of the date such calculation is delivered to the requesting Party
under Section 6.2(a), then an Event of Default under Article Four shall be
deemed to have occurred and the Non-Defaulting Party will be entitled to the
remedies set forth in Article Four. :

Grant of Security Interest/Remedies.

To secure its obligations under this Agreement and to the extent either or both Parties
* deliver Performance Assurance hereunder, each Party (a “Pledgor”) hereby grants to
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the other Party (the “Secured Party”) a present and continuing security interest in, and
lien on (and right of setoff against), and assignment of, all cash collateral and cash
equivalent collateral and any and all proceeds resulting therefrom or the liquidation
thereof, whether now or hereafter held by, on behalf of, or for the benefit of, such
Secured Party, and each Party agrees to take such action as the other Party reasonably
requires in order to perfect the Secuted Party’s first-priority security interest in, and
lien on (and right of setoff against), such collateral and any and all proceeds resulting
therefrom or from the liquidation thereof. Upon or any time after the occurrence or
deemed occurrence and during the continuation of an Event of Default or an Early
Termination Date, the Non-Defaulting Party may do any one or more of the

(@ Exercise any of the rights and remedies of a Secured Party with respect to all
Performance Assurance, including any such rights and remedies under law
then in effect; :

(b)  Exercise its rights of setoff against any and all property.of the Defaulting
Party in the possession of the Non-Defaulting Party or its agent;

(©  Draw on any outstanding Letter of Credit issued for its benefit; and

(d)  Liquidate all Performance Assurance then héld by or for the benefit of the:
Secured Party free from any claim or right of any nature whatsoever of the
Defaulting Party, including any equity or right of purchase or redemption by -
the Defaulting Party. » ' ‘ S

The Secured Party shall apply the proceeds of the collateral realized ui)on the exercise

of any such rights or remedies to reduce the Pledgor’s obligations under the

Agreement (the Pledgor remaining liable for any amounts owing to the Secured Party
after such application), subject to the Secured Party’s obligation to return any surplus
proceeds remaining after such obligations are satisfied in full.

Guaranty.

A copy of the Guaranty Agreement is attached as Exhibit H. Thc' Parties
acknowledge that Seller’s Collateral Threshold for purposes of this Section 6 and

_Exhibit C shall be based on the Credit Rating of Seller’s Guarantor.

Page 44




Confidential Information

The contents of this document are subject to 2 Non-Disclosure Agreement and shall not be disclosed.

ARTICLE SEVEN: GOVERNMENTAL CHARGES

7.1

7.2

73

Cooperation to Minimize Tax Liabilities.

Each Party shall use reasonable efforts to implement the provisions of and to
administer this Agreement in accordance with the intent of the Parties to minimize all
taxes, so long as neither Party is materially adversely affected by such efforts.

Govermnmental Charges.

Seller shall pay or cause to be paid all taxes imposed by any Governmental Authority

(“Governmental Charges”) on or with respect to the-Metered Amounts {and any. .
contract associated with the Metered Amonnts) and the Scheduled Amounts arising

-prior to and at the Delivery Point, including, but not limited to, ad valorem taxes and

other taxes attributable to the Generating Facility, land, land rights or interests in land
for the Generating Facility. SCE shall pay or cause to be paid all Governmental
Charges on or with respect to the Scheduled Amounts from the Delivery Point. In the
event Seller is required by law or regulation to remit or pay Governmental Charges
which are SCE’s responsibility hereunder, SCE shall promptly reimburse Seller for
such Governmental Charges.. If SCE is required by law or regulation to remit or pay .
Governmental Charges which are Seller’s responsibility hereunder, SCE may deduct
such amounts from payments to Seller made pursuant to Sections 3.2.1 and 3.2.2; if
SCE elects not to deduct such.amounts from Seller’s payments, Seller shall promptly
reimburse SCE for such amounts upon request. Nothing shall obligate or cause a

‘Party to pay or be liable to pay any Governmental Charges for which it is exempt
~ under the law. "

Providing Information to Taxing Authorities.

Seller or SCE, as necessary, shall provide information concernin g the Generating
Facility to any requesting taxing authority. . o
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ARTICLE EIGHT: MISCELLANEOUS

8.1

Representations and Warranties.

On the Effective Date, each Party represents and warrants to the other Party that:

(2)

®

©

@

&

®

[

)

®

Tt is duly organized, validly existing and in good standmg under the laws of
the _]Ul‘lSdlCtl on of its formation;

Except for CPUC Approval in the case of SCE, and all permits and
agreements necessary to install, interconnect and Operate the Generating
Facility in the case of Seller, it has or will timely-acquire all regulatory
autherizations necessary for it to legally perform its obligations under this
Agreement; : ' :

The execution, delivery and performance of this Agreement are within its

powers, have been duly authorized by all necessary action and do not violate
any of the terms and conditions in its governing documents, any contracts to
which it is a party or any law, rule, regulation, order or the like applicable to
it; :

This Agreement constitutes a legally valid and binding obligation enforceable -
against it in accordance with its terms, subject to any Equitable Defenses;.

There is not pending, or to its knowledge, threatened against it (or any of its
Affiliates in the case of Seller) any legal proceedings that could materially
adversely affect its ability to perform under the Agreement;

No Event of Default with respect to it has occurred and is continuing and no
such event or circumstance would occur as a result of its entering into or
performing its obligations under this Agreement;

It is acting for its own account and its decision to enter into this Agreement is
based upon its own judgment, not in reliance upon the advice or

recommendations of the other Party and it is capable of assessing the merits of

and understanding, and understands and accepts the terms, conditions and
risks of this Agreement. It has not relied upon any promises, representations,
statements or information of any kind whatsoever that is not contained in this

- Agreement in deciding to enter into this Agreement; and

1t has entered into this Agreement in connection with the conduct of its
business and it has the capacity or ability to make or take delivery of the
Product as contemplated in this Agreement.

To the best of its knowledge, no Event of Default with respect to the Ongmal '

Agreement was continuing at the time the Original Agreement was amended
and superceded by this Agreement.
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®

No claim or demand has been made by any third-party that that might give
rise to the other Party’s insurance or indemnification obligations under the
Original Agreement and the Party making these representations and
warranties has no basis for asserting its own claim or demand that might give
rise to the other Party’s insurance or indemnification obligations.

Additional Warranties.

€))

(b

©

Seller warrants that it will deliver to SCE the Product free and clear of all
liens, security interests, claims and encumbrances or any interest therein or
thereto by any person.

Seller represents and warrants that it holds the rights to all Environmental and
Capacity Attributes which it is conveying to SCE hereunder.

Seller represents and warrants that throughout the Term, all energy and/or
Firm Contract Capacity produced by the Generating Facility and claimed by
Seller to be dedicated or allocated to On-site Uses are dedicated or allocated

to On-site Uses permitted in accordance with Sections 1.75 and 3.1.3(h)
hereunder. '

Indemnity.

@

(®)

@

Each Party as indemnitor shall defend, save harmless and indemnify the other
Party and the directors, officers, employees, and agents of such other Party
against and from any and all loss, liability, damage, claim, cost, charge,
demand, or expense (including any direct, indirect, or consequential loss,
liability, damage, claim, cost, charge, demand, or expense, including ‘
attorneys' fees) for injury or death to persons, including employees of either
Party, and physical damage to property including property of either Party
arising out or in connection with the gross negligence or willful misconduct of
the indemnitor relating to its obligations under this Agreement. This
indemnity shall apply notwithstanding the active or passive negligence of the
indemnitee. However, neither Party shall be indemnified hereunder for its
loss, liability, damage, claim, cost, charge, demand or expense to the extent
resulting from its sole negligence or willful misconduct.

Each Party releases and shall defend, save harmless and indemnify the other
Party from any and all loss, liability, damage, claim, cost, charge, demand or
expense arising out of or in connection with any breach made by the other -
Party of its representations and warranties in Sections 8.1 and 8.2. '

The provisions of this Section 8.3 shall not be construed to relieve any insurer
of its obligations to pay any insurance claims in accordance with the
provisions of any valid insurance policy.
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®

(®)

(h)

®

Except as otherwise provided in Sections 8.3(a) and 8.3(f), neither Party shall
be liable to the other Party for consequential damages incurred by such other
Party. :

Notwithstanding anything to the contrary in this Agreement, if Seller fails to
comply with the provisions of Section 8.9, Seller shall, at its own cost, defend,
save harimless and indemmify SCE, its directors, officers, employees, and
agents, assigns, and successors in interest, from and against any and all loss,
liability, damage, claim, cost, charge, demand, or expense of any kind or
nature (including any direct, indirect, or consequential loss, damage, claim,
cost, charge, demand, or expense, including attorneys' fees and other costs of
litigation), resuiting from injury or death fo any person or damage 1o any
property, including the personnel or property of SCE, to the extent that SCE
would have been protected had Seller complied with all of the provisions of ‘
Section 8.9. ” ' '

The inclusion of this Section 8.3(f) is not intended to create any express or
implied right in Seller to elect not to provide the insurance required under
Section 8.9. : 5 '

Except to the extent inconsistent with the provisions of Sections 8.3(a) ‘
through (f), above, each Party shall indemnify, defend and hold harmless the
other Party from any and all Claims arising from or out of any event, '
circumstance, act or incident first occurring or existing during the period when
control and title to Product is vested in such Party as provided in Section
8.2(b). ‘ ' ' '

Bach Party shall indemnify, defend and hold harmless the other Party against
any Governmental Charges for which such Party is responsible under Article
Seven. ' ‘

All indemnity rights shall survive the termination of this Agreement for
twelve (12) months.

Assignment.

Neither Party shall voluntarily assign its rights nor delegate its duties under this
Agreement, or any part of such rights or duties, without the written consent of the
other Party, which shall not be unreasonably withheld, conditioned or delayed. Any
such assignment or delegation made without such written consent shall be null and

void.

Govemning Law.

THIS AGREEMENT AND THE RIGHTS AND DUTIES OF THE PARTIES
HEREUNDER SHALL BE GOVERNED BY AND CONSTRUED, ENFORCED
AND PERFORMED IN ACCORDANCE WITH THE LAWS OF THE STATE OF
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CALIFORNIA, WITHOUT REGARD TO PRINCIPLES OF CONFLICTS OF
LAW. EACH PARTY WAIVES ITS RESPECTIVE RIGHT TO ANY JURY
TRIAL WITH RESPECT TO ANY LITIGATION ARISING UNDER OR IN
CONNECTION WITH THIS AGREEMENT.

Notices.

All notices, requests, statements or payments shall be made as spec1fled in Exh1b1t B.
Notices (other than scheduling requests) shall, unless otherwise specified herein, be in
writing and may be delivered by hand delivery, United States mail, overnight courier
service or facsimile. Notice by facsimile or hand delivery shall be effective at the
close of business on the day actually received, if received during business hoursoma- -
Business Day, and otherwise shall be effective at the close of business on the next

* Business Day, unless a different date for the Notice to go into effect is stated in.

another section of this Agreement. Notice by overnight United States mail or courier
shall be effective on the next Business Day after it was sent. A Party may change its
designated representatives, addresses and other contact information by providing
notice of same in accordance herewith. All notices, requests, statements or payments
for this Generatmg Facility must reference QFID 1093.

General..

A(a) This Agreement constitutes the entire agreement between the Parties relating

to its sub] ect matter.

()  This Agreement shall be considered for all purposes as prepared through the
joint efforts of the Parties and shall not be construed against one Party or the
other 2s a result of the preparation, substitution, submission or other event of
negot1at10n draftmg or execution hereof

© No amendment or modification to this Agreement shall be enforceable unless
reduced to a writing signed by all Parties.

(d)  This Agreement shall not impart any rights enforceable by any third party .
(other than a permitted successor or assignee bound to this Agreement).

() Waiver by a Party of any default by the other Party shall not be construed asa
waiver of any other default. :

® The term “including” when used in this Agreement shall be by way of
example only and shall not be considered in any way to be in limitation.

(g) The -Werd “or” when used in this Agreement shall include the meaning
“and/or” unless the context unambiguously dictates otherwise.

Page 49




8.8

8.9

Confidential Information

The contents of this document are subject to a Non-Disclosure Agreement and shall not be disclosed.

(h)

@
@

L9

@

(m)

The headings used herein are for convenience and reference purposes only.
Words having well-known technical or industry meanings shall have such
meanings unless otherwise specifically defined herein.

Where days are not specifically designated as Business Days, they are.
calendar days. :

This Agreement shall be binding on each Party’s successors and permitted
assigns. : :

- No provision of this Agreement is intended to contradict or supersede any
- applicable agreement covering transmission, distribution, metering, - -

scheduling or interconnection. In the event of an apparent contradiction

‘between this Agreement and any such agreement, the applicable agreement

shall control. :

Whenever this Agreement specifically refers to any law, tariff, government
department or agency, regional reliability council, Transmission Provider, or
credit rating agency, the Parties hereby agree that the reference shall also.refer
to any successor to such law, tariff or organization. a.

SCE has assigned a “QFID” number to this Agreement for tracking purposes
only, and SCE is not requiring that the Generating Facility be a “qualifying
facility” for purposes of state or federal law. , :

. Confidentiality.

The terms of the Cohﬁdcntiality Agreement dated October 21, 2002 between the .
Parties, attached as Exhibit I, shall apply to the Term of this Agreement. '

Insurance.

(@

(b

Throughout the Term, Seller shall obtain and maintain in force as hereinafter
provided commercial general liability insurance, including contractual liability
coverage, with a combined single limit of not less than $2,000,000 for each
occurrence. The insurance carrier or carriers and form of policy shall be
subject to review and approval by SCE which approval shall not be
unreasonably withheld, conditioned or delayed. '

Thro_lighout the Term, as provided in Special Condition E, Seller shall:

(@) Purnish a certificate of insurance to SCE, which certificate shall
provide that such insurance shall not be terminated nor expire except
on thirty (30) calendar days’ prior written Notice to SCE;

(i)  Maintain such insurance in effect for so long as Seller's Genéfating
Facility is operated in parallel with the SCE electric system; and
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(i) -

Furnish to SCE an additional insured endorsement with respect to such
insurance in substantially the following form:

“In consideration of the premium charged, SCE is named as additional

‘insured with respect to all liabilities arising out of Seller's use and

ownership of Seller's Generating Facility.

The inclusion of more than one insured under this policy shall not
operate to impair the rights of one insured against another insured and
the coverages afforded by this policy will apply as though separate
policies iad beetr issued t6 each insured. The inclusion of more than -
one insured will not, however, operate to increase the limit of the

- carrjer's liability. SCE will not, by reason of its inclusion under this

policy, incur liability to the insurance carrier for payment of premium
for this policy. »

Any other insurance carried by SCE which may be applicable shall be
deemed excess insurance and Seller's insurance primary for ali.
purposes desp1te any confhctmg prowswns in Seller's policy to the:s
contra.ry :

Nondedication.

Not withstanding any other provisions of this Agreement, neither Party dedicates:any
of the rights that are-or may be derived from this Agreement or any part of its
facilities involved in the performance of this Agreement to the public or to the service
provided under the Agreement, and such service shall cease upon termination of the
Agreement. . S

Richts and Obligations Remajninsz In Effect Under the Original Agreement. -

The Original Agreement remains in force and effect for the limited purpo‘ses of:

(a)

(®)

. Allowing Seller and SCE to bill and collect any payments for obli gat10ns
incurred, but not billed or collected, prior to the Effective Date of this’
- Agreement : :

For purposes of providing insurance, indemnification, and limitations of
lability and damages, for any loss, liability, damage, claim, cost, charge,
demand, or expense (including any direct, indirect, or consequential loss,
liability, damage, claim, cost, charge, demand, or expense, including

~ attorneys' fees) that arose before the effective date of this Agreement and are
not covered by this Agreement, but would have been covered by the Original
Agreement had it not been superceded and amended; and
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(©)  Such other provisions as are necessary or appropriate to effectuate the Parties®
intent in the Original Agreement relating to Section 8.11(b) above, including,
but not limited to governing law and contract construction and interpretation.

Nothing in Sections 8.11(b) or 8.11(c) above is intended to abridge or expand the
rights and obligations of either Party which would exist but for this Agreement.
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ARTICLE NINE: CHANGE IN ELECTRIC MARKET DESIGN

If a Change in ISO Tariff renders this Agreement or any terms herein incapable of being
performed or administered, then either Party, on Notice, may request the other Party to enter
into good faith negotiations to make the minimum changes to the Agreement necessary to
make the Agreement capable of being performed and administered, while attempting to
preserve to the maximum extent possible the benefits, burdens and obligations set forth in the
Agreement as of the Effective Date. Upon receipt of a Notice requesting negotiations, the
Parties shall negotiate in good faith. :

If the Parties are unable, within sixty (60) days of the sending of the Notice requesting
‘negotiations, either to agree upor changes to the Agresment or to resolve issuesrelatingto -
changes to the Agreement, then either Party may submit issues pertaining te changes to the
Agreement to arbitration as provided in Article Ten.

A change in cost shall not in itself be deemed to render the Agreement or any terms therein
incapable of being performed or administered.
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ARTICLE TEN: ARBITRATION

The Parties agree that any and all disputes, claims or controversies arising out of, relating to,
concerning or pertaining to the terms of this Agreement which disputes, claims or
controversies the Parties have been unable to resolve by informal methods after undertaking
a good faith effort to do so, shall be submitted for final and binding arbitration under the
procedures described in this section. The arbitration shall be initiated by making a written
demand for binding arbitration before a single, neutral arbitrator (the “Arbitrator”) which
may be made at any time following the unsuccessful conclusion of informal good faith
dispute resolution efforts, including those informal good faith resolution efforts required by
Article Nine. . ' R Tt TrrTrmemommememeemne e

The Parties will cooperate with one another in promptly selecting the Arbitrator and shall
further cooperate in scheduling the arbitration to commence no later than one hundred eighty
(180) days from the date of the initial written demand for binding arbitration. If,
notwithstanding their good faith efforts, the Parties are unable to agree upon a mutually.
acceptable Arbitrator, the Arbitrator shall be appointed as provided for in California Code of
Civil Procedure Section 1281.6. _ o ' - -

Upon a Party’s written demand for binding arbitration, such dispute, claim or controversy
submitted to arbitration, including the determination of the scope or applicability of this -
Agreement to arbitrate shall be determined by binding arbitration before the Arbitrator, in
accordance with the laws of the State of California, without regards to principles of conflicts
of laws. - ~ -

Except as provided for herein, the arbitration shall be conducted by the Arbitrator in
accordance with the rules and procedures for arbitration of complex business disputes for the
organization with which the Arbitrator is associated; absent the existence of such rules and
procedures, the arbitration shall be conducted in accordance with the California Arbitration
Act, California Code of Civil Procedure Section 1280 et seq. ' ‘

However, notwithstanding the rules and procedures that would otherwise apply to the
arbitration, and unless the Parties agree to a different arrangement, the place of the arbitration
shall be in Los Angeles County, California and all direct testimony in the arbitration shall be
submitted in the form of affidavits or declarations under penalty of perjury.

In addition, to the extent that the arbitration is conducted in accordance with the California
Arbitration Act, the Parties hereby incorporate Section 1283.05 of the California Code of
Civil Procedure, except that each side in the arbitration shall be entitled to take a maximum
of three depositions. ‘ '

Each Party shall cooperate in making available for cross-examination at the arbitration
hearing its witnesses whose direct testimony has been so submitted. Judgment on the award
may be entered in any court having jurisdiction.
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The Arbitrator shall, in any award, allocate all of the costs of the binding arbitration (other
than each Party’s individual attorneys’ fees and costs related to the Party’s participation in
the arbitration, which fees and costs shall be borne by such Party), including the fees of the
Asbitrator, against the Party who did not prevail. Until such award is made, however, the
Parties shall share equally in paying the costs of the arbitration.

In WITNESS WHEREOF, the Parties have caused this Agreement to be duly executed as of
the Effective Date first written: . " : :

WM ENERGY SOLUTIONS, INC., SOUTHERN CALIFORNIA EDISON

a Delawate corporation . COMPANY, a California corporation
B}ﬂ@wﬁ’ By: V=% ]

Charles Williams /" Stuart Hemphill

Senior Vice President Director ’

Renewable Energy Qualified Facilities Resources
Date: 5’{ / "f// Ob | Date: 5’, //0 / a&
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The Arbitrator shall, in any award, allocate all of the costs of the binding arbitration (other
than each Party’s individual attorneys’ fees and costs related to the Party’s participation in
the arbitration, which fees and costs shall be borne by such Party), including the fees of the
Arbitrator, against the Party who did not prevail. Until such award is made, however, the
Parties shall share equally in paying the costs of the arbitration.

Tn WITNESS WHEREOF, the Parties have caused this Agreement to be duly executed as of
the Effective Date first written:

WM ENERGY SOLUTIONS, INC., SOUTHERN CALIFORNIA EDISON
a Delaware corporation . COMPANY, a California corporation
By: W [ W By: \MW '

Cifarles Williams | Atuart Hembhill

Senior Vice President ‘ Director S

Renewable Energy o Qualified Facilities Resouxces
Date: __ 9 / L]’/ 2l Date: 57 /40 A)L '

ASPRONED —

STEPHEM E, PICIETT
&r. Vica Presiderit and
General Counsal

Byj“ Crie VAP N

A e BT
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EXHIBIT A

CAPACITY REPLACEMENT DAMAGE AMOUNT

The Capacity Replacement Damage Amount shall be calculated as of the Effective
Date of Deration using the present value over the remainder of the Term3 of the
annual difference, if any, of the assumed annual payments for the quantity of capacity
that is the difference between the original quantity of Firm Contract Capacity and the
quantity of Firm Contract Capacity after the Deration (the “Derated Capacity
Quantity”) based on the going-forward market price of firm capacity, A, (calculated
as set forth below), and the annual payments, B;, that would be made under this - - - . -
Agreement for the Derated Capacity Quantity for the remainder of the Agreement’s
term, but for the Deration. All present value calculations shall use a discount rate of
ten (10) percent and all annual dollar amounts shall be discounted to the Effective
Date of Deration. For purposes of the above calculation, these quantities are

Capacity Replacement Damage Amount = sum of the present value amounts of the .
annual difference in Firm Capacity Payments [A; — B;] for each year for the remainder: :
of the Term after the Effective Date of Deration, provided this present value is greater

A; (Going-Forward Market Payments for Derated Capacity Quantity) are the annual -
payments in dollars that SCE would otherwise have to make to purchase the Derated

- Capacity Quantity, without regard to whether SCE actually procures such

replacement capacity, from a source other than Seller for the remainder of the Term .
after the Effective Date of Deration. In each such year, the value of A; in that year

1
determined as follows:
than zero.
‘Where, ‘ .
shall be based on the following:
where

A =TA1— (A +As)] X [Derated Capacity Quantity in kW] x Annual Hours,

A; = Forward market electricity price in $/kWh, which is the Market
Quotation Average Price as of a date within 30 days of the Effective
Date of Deration solicited by or on behalf of SCE for firm SP-15 (7x24)
electric energy for year “i” of the remainder of the Term after the
Effective Date of Deration,

Az =TFuel cost componen't'in $/KWh, which equals (F, + F; + F3) x 0.0072,
where L

If Deration occurs on or before June 1, 2008, the Capacity Replacement Damage Amount shall be based on the

 termination date of February 28, 2009. Beginning June 1, 2008, if Seller has not invoked its sole right to terminate this

Agreement pursuant to Special Condition E, caleulation of the Capacity Replacement Damage Amount shall be based
on the termination date of February 28, 2014. . . . ‘
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F; = Basin gas forward price ($/MMBtu), which is the Market
Quotation Average Price solicited by or on behalf of SCE for
natural gas at the San Juan and Permian producing basins as of a
date within 30 days of the Effective Date of Deration for year “i”
of the remainder of the Term after the Effective Date of
Deration,

F, = Firm interstate transportation charge ($/MMBtu), which is the
average of El Paso Natural Gas Company’s firm tariff rates, plus
corresponding fuel charges, to move gas from the San Juan and
Permian basins to the California border. For purposes of this

" calculation, and for all years, SCE shall use lie rafés in effectod = =~ "7

the Effective Date of the Deration, and

Fs = Intrastate transportation charge ($/MMBtu), which is the sum of
the GT-F5 rates pursuant to Southern California Gas Company’s
Tariff Schedule GT-F5 (including the Interstate Transition Cost
Surcharge provided therein) and the rate pursuant to Southern
California Gas Company’s Tariff Schedule G-MSUR. For. .
purposes of this calculation, SCE shall use the rates in effect on -
the Effective Date of the Deration for all years,

Ay = Variable Operaﬁon and Maintenance Component in $/kWh, which shall
be equal to $0.002 /kWh in all years for purposes of this calculation;

and B; (Firm Capacity Payments For Derated Capacity Quantity) are the annual
capacity payments in dollars that SCE would have made to Seller at the price set forth
in Special Condition G to purchase the Derated Contract Quantity for the remaining
Term of this Agreement following the Effective Date of Deration, assuming Seller
would have operated at a Period Capacity Performance Factor of 1.0 for all TOD
Periods during each of these years. )

The calculations described in this Exhibit A shall be performed nsing whole years,
assurning, for calculation purposes only, that the annual difference in Firm Capacity
Payments is due and payable to SCE as of July 1% of each year, but prorating the year
in which the Deration occurs based on the Effective Date of Deration. The sum of the

:present value amounts of the annual difference in Firm Capacity Payments for each

year shall be calculated as of the Effective Date of Deration using the Excel
spreadsheet “XNPV” function. A sample calculation illustrating the determination of
the Capacity Replacement Damage Amount is attached hereto.

Seller shall pay SCE the Capacity Replacement Damage Amount within thirty (30)
days of Seller’s receipt of SCE’s invoice for the Capacity Replacement Damage
Amount calculated under Section 3.1.3(f). SCE may collect the Capacity
Replacement Damage Amount by withhelding it from future payments under Section
3.2.2.
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SAMPLE CAPACITY REPLACEMENT DAMAGE AMOUNT CALCULATION

Example of Capacity Replacement Damage Amount Calculation

{Assumes Seller with a PPA ending n 2015 1s deraled by 1 MW at tha end of 2004)

Column i 2 | f] 14 T S | 7 8 [] i
Reference Ay Fr | Fa [ =F +Fs+F; | Az=col5°.0072 | As =Ap +4; =A; ~col8 =co]9° 8760
Midpoint of BasinGas  FlrmInlerslale Intrastale - Variable Operation
Catendar | ForwardMarkel] Forward  Trnsporaion  Transportation]  FuelCost Fuel Cosl and Mainienance | Tolal CCGT |  Capacty Costin | Golng Forwand Market
year Price Price Charge Charge Component Componant Componenl | Variable Cost| Fanward Market Prica | Price of Capacky
[SAith} {SMMBl |SMMBIU) fShmBl) | SMBu) {5 {S1Wh) SR (SWh} (W)
74/2005|  §0.033%0 $300 $0.5000 $0.2300 337300 §0,026856 $0.002000 $0028855 $0.011044 $96,75
7112006|  S0.04030 $304 $0.5025 $0.2312 $3.7737 $0.027171 $0.002000 $0.029974 $0011129 §97.49
712007)  $0.04070 $3.08 $0.5050 $0,2024 $38174 £0.027485 $0.002000 $0,028485 $0.011215 $98.24
7Hr008)  So0ditt | . sade $0.5075 §0233, .|  $3.8611 $0027600 _ . . $0.002000 | .S0020800 . §001310 1 93908
THI2009|  $0.04152 3316 $0.5100 $0.2348 $3.0048 50028115 $0,002000 $0.080115 $0.011405 §99.91
74/2010)  S0.04194 8320 $0.5126 $0.2350 5§3.0485 50,028430 $0,002000 $0.030430 $0.011510 $100.83
R0t $0.04236 s34 $0.5152 §.2572 83,9524 $0.028745 $0,002000 $0,030745 $0.011615 $104.75
" 7h012[ 3004278 8329 £0.5178 $0.2384 $4.0482 0029133 $0.002000 $0.031133 80011647 $102,03
TH2018|  $D.04321 5334 §0.5204 §0.2396 S4.1000 $0.020520 §0.002000 .| $0.031520 §0.0116%0 $102.40
2014 $0.04364 $339 $0.5230 $0.2408 54.1538 $0.029907 $0.002000 $0.031907 $0,011733 $102.78
7172015 $0.04408 $3.44 80,5256 $0.2420 $4.2076 $0.030295 $0.002000 003285 $0.011785 $103.24
Column 1§ 12 13 14 i 15 16 17
Reference ] Ar=col 117 col12 |. | | By=col14*col 15 A-B,
Differencs Batween
I | Going Forward }Markel
Midpoint of | Going Forward  Derated | Going Forward Markel . Conteact Paymenls for Payments and Contract
Calendar | Markel Priceol  Capaclty |Payments for Deraled Conlract Capatly Deraled Capacly { Deraled Capaciy |- Paymentsfor Derated
year |- Capacly Quantity | Capacily Quanifly Price Quaniiy Quaniity Capacfly Quantity
Sy ¥ ) . ] kW) ] ]
05| 89875 1,000 $96,750 | $95.00 1,000 $95,000 $1,750
THI2006|  SI7.48 1,000 $97,4%0 §95.00 1,000 595,000 52,490
TH/2007|  S98.24 1,000 $98,240 $95.00 1,000 $95,000 |- $3,240
Thr0 $59.08 1,000 $99,080 $35.00 1,000 $95,000 54,080
71200 88991 1,000 $95,91D $85.00 1,000 $95,000 $4,910
72010, $100.83 1,000 $100,830 §85.00 1,000 95,000 §5,830
2011} - S101.75 1,000 $104,750 $095.00 1,000 $95,000 £6,750
TM2012]  $10203 1,000 §102,030 $95.00 1,000 805,000 $7,030
TN 510240 1,000 $102,400 $95.00 1,000 855,000 $7,400
7412014  S102.78 1,000 $102,780 $95.00 1,000 $95,000 $7,780
izt 310324 1,000 $103.240 $95.00 1,000 $95,000 | | $8.240
aveve won] Capacily Replacement Damages) 934,066

" All numbers shown herein are forillustrative purposes only and in no way consifule a forecast of markei prices, SCE's estimate of market prices, or

any representation of valid market-makers quotes or offers to sefl
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EXHIBIT B

NOTICE LIST

Name: WM ENERGY SOLUTIONS, INC.

Name: SOUTHERN CALIFORNIA EDISON
(“Seller™) :

COMPANY (“SCE”)

All Notices are deemed provided in accordance
with Section 8.6 if made to the address and/or

All Notices are deemed provided in accordance
with Section 8.6 if made to the address and/or

facsimile numbers provided below:
Street: 1001 Fannin, #4000

City: Houston, Texas Zip: 77002
Attn:  Contract Administration

Phone:

Facsimile: ,

Duns: 194672085 (parent company)
Federal Tax ID Number: 76-0695139 -

Contract Administration:
~ Attn: Paul Pabor
Phone: (713) 328-7345
Facsimile: (713)328-7411
“E-mail: ppabor @wm.com
Scheduling:
‘Attn:
E-mail:
- Phone:
Facsimile:

facsimile numbers provided below:

Street: 2244 Walnut Grove Ave., Quad 4-D

City: Rosemead, California Zip:' 91770
Attn:  Director, QF Resources

Phone: (626) 302-1212
Facsimile: - (626) 302-1103
Duns: 006900818

Federal Tax ID Number: 95-1240335

Contract Administration:

Attn: ~ Pam Snethen
Phone: - (626) 302-9493
Facsimile:  (626) 302-1103
Email: =~ - Pamela Snethen/SCE/EIX
Day Ahead Scheduling:
Attn: - Manager of Day-Ahead
Operations
Phone: (626) 302-3308
Facsimile:  (626) 307-4416
Email: ~ Thomas.Watson@SCE.com
Real Time Scheduling:
Attn: Manager of Real Time
Operations
Phone: (626) 302-3229
Pacsimile: . (626) 307-4416
Email:

John.Pespisa@SCE.com
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Invoices:

Attn:
Phone: (8
Facsimile: (g
E-mail:

: Paylﬁents:

Attn: Clayton Simpson, -
Phone: 3}
Pacsimile: [#lB)

E-mail:

Wire Transfer:
BNK:
ABA:
ACCT:

Credit and Collections: -
Attn:  Ginger Kaladas, Credit &
Collections Manager
Phone: (510) 613-2838
Facsimile: (510)284-1336
E-mail: ' ‘

With additional Notices of an Event of

" Default or Potential Event of Default to:

Attn:  Western Group General Counsel

Phone:  (480) 624-8400
Facsimile: (480) 951-5280

Invoices:
Attn: Paul Amero
Phone: (626) 302-9567
Facsimile:  (626) 302-1102

Email: Paul. Amero@SCE.com
Payments:
Attn: ‘Cindy Shindle
Phone: (626) 302-9272
Facsimile:  (626)302-1102 =~ =
Email: Cindy.Shindle@SCE.com
Wire Transfer: ‘

BNK: JP Morgan Chase Bank
N )
ACCT: —

Manager of Credit and Collateral:
Attn: Manager of Finance

Phone:

(626) 302-1129

Pacsimile: (626) 302-2517
Email:  Michael.Carter@SCE.com

With additional Notices of an Event of Default
or Potential Event of Default to:

Attn: General Counsel
Phone: (626) 302-1903
Facsimile: (626) 302-2970

Generation Operations Center:

626-302-3285 or 626-302-3205

IVR Scheduling:
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EXHIBIT C

CALCULATION OF COLLATERAL THRESHOLDS

A Party’s Collateral Threshold shall be the amount set forth below under the heading
“Collateral Threshold” opposite the lower of applicable Credit Ratings for the Party’s _
outstanding long-term senior unsecured, unsubordinated debt, as determined by Moody’s
and/or S&P, as the case may be, on the relevant date of determination:

Collateral Threshold Credit Rating ~ Credit Rating
(in thousands of dollars) (Moody’s} = (S&P)

$100,000 Aa3 orabove AA-or above
$80,000 . Al or A2 AtorA
$68,000 - A3 A-

$35,000 Baal ‘ BBB+

$25,000 " Baa2 BBB

$15,000 Baa3 BBB-

$0 Bal or below BB+ or below

" provided, however, that a Parfy’s collateral threshold shall be zero if an event of default or
potential event of default with respect to the Party or a Party’s Guarantor has occurred and is

continuing.
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EXHIBIT D
SCHEDULING REQUIREMENTS AND PROCEDURES

Introduction.

The Parties shall abide by thie Scheduling requirements and procedures described
below and shall make reasonable changes to these requirements and procedures from
time-to-time, as necessary to:

(@  Comply w1th ISO Tariff changes,

) Accommodate changes to their respe,c‘uve genera'uon technology and
organizational structure; and

(c)  Address changes in the operating and scheduling procedures of both SCE and.
the ISO, including but not limited to, automated schedule and outage ’
submissions.

Procedures.

(@) Introduction.
In general, Generating Facilities must meet all of the following requlrcments
before Scheduling with SCE

(b)  Information Exchange.

* Seller shall provide to SCE information regarding Seller’s Scheduling
Coordinator (“SC”) at least thirty (30) days before the expected ,
commencement of the Term, or any change in Seller’s SC. This information.
shall include the: '
@ SC’s name.

(i)  SC’s SCID as assigned by the ISO (e.g., SCE's ID is "SCE1").
Seller’s SC and SCE shall then exchange their appropﬁate contact information
including: names of authorized scheduling personnel, phone number, FAX
numbers and e-mail addresses.

(c) Nonﬁcatlon of Schedule Estimates.

Seller shall provide SCE an electronic file containing 2 non-binding rolhng
thirty (30) day estimate of hourly Schedules for the Generating Facility,
beginning at least thirty (30) days prior to Initial Operation. These files shall:
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@
(i) -
(iii)
@iv)
)

Be constructed using reasonable file formats, templates, and naming
conventions agreed to by the Parties.

Include Seller’s contact information.

Be sent to “esmstpoutage@sce.com” with a copy to
“presched @sce.com” or as otherwise instructed by SCE.

Be updéted by close of business each Wednesday.

Limit hour-to-hour Schedule changes to no less than two hundred fifty

- (250) kW.

(d) SC-to-.S.C‘Trade Procedures.

Scheduling between the Parties will be via Scheduling Coordinator Trades
(“SC-to-SC Trades™), as specified below: '

@

(i)

(iii).

Unless otherwise agreed, SCE requires telephonic notification of all
Day-Ahead and Hour-Ahead schedules, followed by written electronic

confirmation (e-mail preferred, FAX accepted).

Day-Ahead Schedules shall be communicated to SCE's Day-Ahead
Group 1o later than 8:30 a.m. the day prior to the effective date of the
Schedule. Seller must simultaneously inform its Scheduling

~Coordinator and SCE of Day-Ahead Schedule changes.

Hour-Ahead schednles shall be communicated to SCE's Real-Time
Group no later than % hour prior to the ISO’s Hour-Ahead scheduling

. deadline.

Gv)

The SC-to-SC Trade quantity muétinatch the Generating Facility
Schedule. :

Outage Scheduling Procedures.

Seller shall be responsible for all expenses and costs associated with all requirevments'
and timelines for generation outage scheduling contained in the ISO's Scheduled and
Forced Outage Procedure T-113 as posted on the ISO’s website.

Page 63




Confidential Information

The contents of this document are subject to a Non-Disclosure Agreement and shall not be disclosed.

EXHIBIT E

PAYMENT ADJUSTMENTS FOR SCHEDULING DEVIATIONS BY SELLER

In accordance with the provisions of Section 3.1.2(b), if in any Settlement Interval, a
Generating Pacility’s Scheduled Amounts deviate.from the Generating Facility’s Delivered
Amounts by more than plus or minus three percent (x 3%) of the Generating Facility’s
Delivered Amounts, then Seller shall be subject to a payment adjustment calculated by SCE
in accordance with the procedures and formulae set forth below. :

(1) .. UNDER-SCHEDULING ADTUSTMENT.

If during any Settlement Interval:

@ The Scheduled Amounts is less thaﬁ ninety-seven percent (37%) of the
Delivered Amounts, and :

()  The Market Price is greater than the time-differentiated Energy Price payable
during the Settlement Interval; - .

Then Seller's monthly paymént‘ amount shall be reduced by each Under-Scheduling |
 Settlement Interval Adjustment Amount calculated by the following formula:

UNDER-SCHEDULING SETTLEMENT INTERVAL ADJUSTMENT AMOUNT =

[A-B]x[D~(CxE)]

" Where A =
B =

C =

D=

E =

The Delivered Amounts in the Settlement Interval being
calculated.

The Scheduled Amounts in the Settlement Interval being
calculated. I .

Energy Price specified in Special Condition Fto this - -
Agreement in $/kWh (i.e., $/MWh/1000) payable during the
Settlement Interval being calculated

Market Price for the Settlement Interval being calculated in
$/kWh. ' : '

Energy Payment Allocation Factor applicable to the Settlement
Interval being calculated.

No under-scheduling adjustment shall be assessed against Seller for a Settlement
Tnterval in which the Scheduled Amounts is less than the Delivered Amounts if,
during such Settlement Interval, the Market Price is equal to or less than the time-
differentiated Energy Price payable during the Settlement Interval.
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(2)  OVER-SCHEDULING ADJUSTMENT.

If during any Settlement Interval:

(&  The Scheduled Amounts is greater than one hundred three percent (103%) of
the Delivered Amounts, and

(b) |  The Market Price is less than the time- dlfferentxated Energy Price payable
during the Settlement Interval;

Then Seller's monthly payment amount shall be reduced by each Over-Scheduling
_Settlement Tnterval-Adjustment Amount caleulated by the following formula:

O.VER—S CHEDULING SETTLEMENT INTERVAL ADJUSTMENT AMOUNT =
[B-Alx[(CxE)-D]
‘Where A = The Delivered Amounts in the Settlement Interval being

calculated.

. B = The Scheduled Amounts in the Settlement Interval bemg
calculated.

C

)

Energy Price spec1fled in Spec1al Condition F to this
Agreement in $/kWh (i.e., $MWh/1000) payable durmg the
Settlement Interval being calculated

D = Market Price for the Settlement Interval being calculated in
$/kWh. .

E = Energy Payment Allocation Factor applicable to the Settlement
Interval being calculated.

No over—schedulmg adjustment shall be assessed against Seller for a Settlement Interval in
which the Scheduled Amounts is greater than the Delivered Amounts if, during such
Settlement Interval, the Market Price 1s greater than or equal to the time-differentiated
Energy Price payable during the Settlement Interval.
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EXHIBIT F

ANNUAL CAPACITY DEMONSTRATION TEST PROTOCOL and CRITERIA

Annual Capacity Demonstration Test Dat_e:»

@

(b

An Annual Capacity Demonstration Test (“Capacity Demonstration”) shall be

" held on a non-holiday weekday, within the Peak Months (currently defined as

Tune, July, August and September), that is agreed to by SCE and Seller. If, by

" August 1 of a particular year, SCE and Seller have not agreed upon a date for
' the Capacity Dercristration, SCE shall seléct  date for that year." At its -

discretion, SCE may request that the Capacity Demenstration be held on a

- mnon-holiday weekday or in a non-Peak Month.

. Either Party may request to reschedulé the originally scheduled Capacity

Demonstration date upon three (3) Business Days’ Notice sent by facsimile

 transmission or e-mail to the other Party. However, the Capacity
‘Demonstration may only be rescheduled once per year. Moreover, once the

Capacity Demonstration has commenced, it cannot be terrninated‘ or

_rescheduled for any reason whatsoever.

Capacity Demonstration Period:

The Capacity Demonstration period shall commence at 1'2:(_)0‘.pm {noon) on the
selected day and end at 12:00 pm (noon) of the next day (unless SCE has elected to
request that the Capacity Demonstration take place over a different period).

Satisfactory Demonstration:

@

®)

Seller shall demonstrate the ability to Operate af a rate of delivery of
Delivered Amounts which is equal to or greater than the current Firm Contract
Capacity during each and every Metering Interval within the Capacity
Demonstration period.. : : ‘

For the Capacity Demonstration, the rate of delivery (kWh/h) means the

. energy (KWh) recorded by the testing tools, as defined below, within a -

Metering Interval times the number of intervals within an hour. For example,
a 15 minute energy recording would be multiplied by four to obtain the rate of
delivery in KkWh/h units. ' : :

Testihg Tool:

The fate of delivery is to be determined using SCE’s Meter and Data Recorder or ISO
Meter and Data Recorder. . '
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Representation and Access:

()
)

(©)

@

SCE representatives (normally one to three) may attend the setup and
operation of the Capacity Demonstration.

SCE representatives may also concurrently conduct a site inspebtion of the
Generating Facility and associated facilities, systems and equipment.

SCE shall have access to and copies of control room logs, control system
display screens, and instrumentation data before, during and after the
demonstration. '

Generating Facility personnel may be present during both the Capacity

_Demonstration and site inspection at the Seller’s option.

Cost of Capacity Demonstratioﬁ:

Each Party shall bear its own cos‘ts' of the Capacity Demonstration.

Remedial Action for Failing the Capacity Demonstration:

(2)

(b)

Should the Seller fail to demonstrate the ability to achieve and sustain Firm
Contract Capacity for each and every Metering Interval during the Capacity
Demonstration, the Firm Contract Capacity may be reduced pursuant to

" Section 3.1.3(e), which shall cause Seller to be liable to SCE for the Capacity

Repayment Damage Amount pursuant to Section 3.1.3(f) of the Agreement by
reason of such capacity reduction.

Tf the Seller fails to demonstrate Firm Contract Capacity due to an abnormal
and unforeseeable operating condition, as verified and determined at SCE’s
sole discretion, an additional Capacity Demonstration may be scheduled,
provided there is time remaining within the current year’s Peak Months or
such other month as SCE may select. Lack of wind, sun, water or other fuel
source of an inherently intermittent nature shall not be deemed an abnormal
and unforeseeable operating condition. o '
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!  EXHBITG

SAMPLE CALCULATION OF PERFORMANCE ASSURANCE AMOUNT

computation date is at start of 2004 and the original agreement was through 2017,

assuming SCE owes Seller $10,000 for past deliveries.

Sample Calculation of Performance Assurance Amount for 1 MW coniract assuming

and

CASE 1: Performance Assurance Owed by Seller to SCE (See Section 6.2(b)); Interest rate = 10%

PAA,; =
Py : i Py B {[P;~Po] xB}
Sgllers Expscted. . . | ..
Annual Net Ensrgy
Produgtion from Speclal
Pesformance Condition A(VID), as :
Contrast Market Quotation - Assurance adjusted from time-to- Annus! Performanca
year _°  VYear Date Average Pricg Threshold Price fime Assurance Amounts
$/MWh SIMWh MWh $
2 2004  7/1/2004 4152 45.00 8784 ($30,568,32)
3 2005  7/1/20058 42,35 45.00 8760 {$23,214.00)
4 2008 77172006 43.20 ' 45.00 8760 {%$15,768.00}
5 2007  7/4/2007 44.06 - 45.00 8760 ($8,234.40)
8 2008 71/2008 4494 45.00 8784 ($527.04)
, 7 20098 7/1/2008 45.84 45,00 8780 $7,358.40
8 2010  7/1/2010 4B.76 45.00 8760 $15/417.60
9 2011 7442011 47.70 . 45,00 8760 $23,652.00
10 2012 7112012 4865 . 45.00 8784 $32,061.60
7 2013 7112013 4962 - 4500 8780 '$40,471.20"
12 2014 71172014 50.61 45.00 8780 $49,143.60
13 2018 71/2015 51,62 ‘ 45,00 B760 $57,991.20
14 2016  7/1/2018 52,65 . 45.00 8784 $67,197.60
15 2017 712017 5370 . . 45.00 8760 - $76,212.00
XNPV of the Sum of the Amounts of PAA for the Remaining Term of the Agreement $68,962
A= Al Amounts Owed by SCE to Seller Less Amounts Owed by Seller to SCE $10,000
| Seller's Performance Assurance Amount 558,962
CASE 2: Performance Assurance Owed by SCE 1o Seller (See Section 6.2(c); Interest rate = 10% .
BE PAA, =
P Pg B - {IP o ~P\] X B}
Seller's Expected
Annual Net Energy
Production from Specisl
Performance Condition A{vif), as
Contract Market Quolation - Assuranca adjusted from time-to- Annual Performance
year Year Data Avarage Prce . Threshold Price time Assurance Amounts
S/MWh SMWh MWh $
2 2004  7/1/2004 39.98 40.64 8784 $5,797,44
3 2005  7M1/2005 40.78 41.45 8760 $5,868.20
4 2006  7/1/2006 41.60 42.28 8760 $5,856.80
5 2007 712007 4243 43.13 . B760 $6,132.00
6 2008  7/1/2008 43.28 43,99 8784 $6,236.64
7 2009  7/1/2009 4418 . 44.87 8760 $6,307.20
8 2010 71722010 45.03 : A45.77 8760 $6,482.40
g 2011 71201 45.93 B 46.69 8760 $8,657.60
10 2012 7112012 46.85 i 47.62 8784 $6,763,68
11 2013 7/1/2013 47.79 48.57 8780 $6,832.80
12 2014  7M2014 4875 49.54 8760 $6,920.40
13 2015 7112015 49.78 . 50.53 8760 $7,008.00
14 2016 7/12018 50,72 51.54 8784 $7,202.88
15 2017 7112017 . 51.78 52.57 8760 $7,358.40
XNPV of the Sum of the Amounts of PAA 1 for the Remaining Term of the Agreement $51,505
A= "All Amounts Owed by Sellsr 1o SCE Less Amounts Owed by SCE to Seller {$10,000)
$61,505

SCE's Performance Assurance Amount
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EXHIBIT H
GUARANTY AGREEMENT

GUARANTY AGREEMENT

1. Guaranty. For valable consideration, Waste Management, Inc., a Delawsre
corporation (“Guarantor™) mmeonditionally guaranfees payment 10 Southern California
Edison Company, & California corporation (“Beneficlary™), its suceessors and assigms, of
all mnoimts pwed 10 Beneficiary by WM Energy Seluiions, Ine., 2 Delaware coyporation
- {*Principal) under that cestain Master Power Purchase and Sale Agreement befvezen
Beneficiary and Principal dated December 20, 2002; Project Name: Simi Valley Gas-fo-
Energy Project; Nameplate Capacity: 2490 X0, as amended from fime to time .
{“Agreement”). Upon the failure ¢ sefisal by Prineipal to pay any mounts owed to
Beneficiary by Principal under the Agreemerit (the “Obligations"), the Beneficiaty may
make a demand upon the Guarator. Such demand shall be i wiiiing and shall staze the
amount. Principal has failed fe pay and an explanation of why such paymeat ix due, with &
specific staternent that Beneficiary iz tatling npoti Guarantor o pay undey this Guaranty.
Guarantor ghall promptly, but in no event Iess ihsan ten business days following demand
by Beneficiary, pay such Obligations in immediately available funds. A payment
demand satisfying the foregoing requirements shall be desmed suificient notice 1¢
Guasantor thaf it must pay the Objigations. Other than such demand for payment, the
Guarantor hereby expressly waives afl notices between the Beneficiary and fhe Debtor ...
including without limitation all notices with respact 10 the Agreement and this Guaranty,
and any notice of crediis extended and sales made by the Beneficiary o the Principal and
all other notices whatsoever, The Tiability of Guatantor hercunder is acontinuing
puzranty of payment when any amount is owing without regerd 10 whether recovery miay
be or has become barred by zny statute of limitations or otherwise may he unenforceable,

2. Gnaranty Limit. The liability of Guarantor hersunder shall not exceed at any one
tinie the sum of $6,000,000 in US dollars for principal, phss all interes! that has accried
on any amount owed hereunder, 30 be paidto Beneficiary, its successors and assipgns, and
Guarantor hereby binds ifself, its heirs, expomars. adminisiralors, successars and assigns,
jointly and severally. In addition to the amounts for which payment is guaeanteed
bereunder, Guarantor agrees to pay reasongble atlomeys” fees and all other coste and
expenses incurred by Beneficiary in enforcing ihis agresment or any aciion or proceeding
arising out of or releting to this agreement. :

3. Iudependent Liability, The obligations of Guarantor hierevioder are Independent of
the obligations of Principal. The liability of Guarantor herennder is independent of any
ather guaraniy of payment received by Reneficiary in connection with the Agreement and
is not affected or itupaired by any dissclution, reprpanization, or insolvency of Principal,
or any payment to Beneficiary by Principal that Beneficiary subsequet]y retuns 1o
Principal pursnant to court order in any bankruptcy or other deblor-relief proceeding, or
any indemnity agteement Prineipal may have from any party.

.t

oD ts srrd Sexiingl Lose! SetfingsiTemporary Tntpmet FileNOLKICGursanty Slii Villey 122002 doc

Page 69




Confidential Information
The contents of this document are subject to a Non-Disclosure Agreement and shall not be disclosed.

4, Termination. The woom of this Cuaranty is colilinuois untess wrminated in
accordance with the following requirements, This Guaranty may be terminated with
regard fo firtare fransactions; provided that, Guarantor must provide Beneficiary with
written notice of such termination, and ary such termination shall become effeetive no
earlier than sixty {60) calendar days from the date Beneficiary receives su ol written
notice from. Guarantor. Unless ofherwiseagreed in writing by Beneficiary, no such
notice of termination shall release Gaarintor Frons aniy Hability as to any amount or
performance that §s at the time owing under the Agreement.

5. Waivers of Pefenses by Guaranior. (a) Guarantor waives; o the fifJlest extent
permitted by law, the benefit of any statue of limitations affecting its liability under this
agreement or the enforcement of this agreement, (b Guarantor waives any right fo
require Beneficiary 1o (7) proceed against Principal, () proceed against or exhaust any
security held from Principal or eny other party acting under 4 separate aprecment, or {iif)
pursue any other femedy availablé to Beneficiary. (¢} Denehsiary miay, &t Hy elselion,
foreclose on eny security held by Beneficiary, whetler or nof the means of foreclosare is
commercis]y reasonable, or exercise any ofber right or remedy avaflable to Beneficiary
without affecting or impairing In any way the Hability of Guarantor. under this agrecment,
except to the exient the amount(s) owed 16 Beneficiary by FPrincipal have been paid. (d)
Guarantor waives all righis and defenses arising oul of an election of remedies by
Beneficiary, even though fhat election of remedies may impair or destroy Guarantor’s
riphts of subrogation and reimbursement a gainst Principal by operation of Section 580d
of the California Code of Civil Procedure or otherwise. {€) Uniil all amounts owed by
Principal io Beneficiary are paid in fill, Guarantor shall have fic right of subrogaticn,
watves any right to enforce eny remedy that Beneliciary has or may have against
Principal, and waives any beoelit of and any right 1o pardicipation in any security from
Principal now or later held by Guarantor, (f} Guaranior assumes all responsibility for
keeping itself informed of Principal’s financial condition and all other factors affecting
the risks and liability assnmed by Guarantor herevnder, and Beneficiary shall have no
duty to advise Guarantor of’ Inforrnation kriown 10 it regarding such risks.

6. Mo Waiver of Rights By Beneficiary. No right or power of Beneficiary under this
agreement shali be deemed o bave been waived by any act or congduet on the part of
Beneficiary, or by any neglet to excrcise a right or power, or by any delay in doing se,
and every right or power of Beneficiary heretmder shall continue in full force aud effect
until specifically wiived or refeased in & written docnment executed by Benefictary |

7, Assigmment, Suecessers and Assigns. This poaranty shall be binding upon
Guarantor, ils successors and assigns, and shall inure to the Tenefit of, zad be enfarceable
by, the Beneficiary, its successors, assigns and creditors, and can be medified only by a
yarittent instrument signed by the Beneficiary, and the Guaraitior. The Beneficiary shall
have the right 1o assign this Guaranty 1o any person or entity without the prior consent of

r .
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the Guarantor; provided, however; that no such assignment shall be binding upon the
Guarattor wntil i recsives WIitten nOLCE 0F such assignment trom e Beneficiary. The
Guarantor shall have not right to assign this Guaranty or iis obligations hereunder without
the prior written consent of the Beneficiary, which shiall not be wrcasonably withheld,
Any reasonable uncenainty on the patt of the Beneficiary concerning the ability on the
part of any potential assignee of the Guarantor o cany out the Guarantor's ubligations

hereunder shall be considered a reasonable basis for withholding consent, uniess and until
the potential assignee can satisfy the Beneficiary, in its sole discretion, that he assipnes
is capable of performing the obligations of the Guarantor herennder.

8. Representations of Guaranter, Guarantor herehy represent and warrsints that (&) it is
a corporation duly organized, validly existing and in good standing in all neccssary
jurisdietions and has full power and authority 10 execnte, dediver and perform this
Guaranty, (b) it hiss taken all necessery acfions to execnie, deliver and perform fhis -~ - - - - -
Guaranty and (2) this Guaranty constitutes the legal, valid and binding obligation of
Guaranor, enforceable in accordance with its terms, subject to bankrupley, insofvency,
reorganization, moraforium and other similar Jaws effecting creditors” rights generally
and io general equitable principles, (d) exeeution, delivery and performance by Guarantor
of 1his Guarantee does not conflict with, vivlate or create a default under any of its
governing documents, any agreement of instruments 10 which i is & party or to which any
of its assets is subject or any applicable law, rule, regulation, order or judgment of any
governmental authority and (£} all consents, approvals and authotizations of
govemental authoritics required in counection with Guoarantor®s exceution, delivery and
performance of this Guaranty have been duly and validly obtained and remain in full
force and ¢ffect. ' s :

9, Governing Law. This agreement is mads under and shall be governed in all respects
by the laws of the State of California, and its provisions may not be waived, sltered,
modified or amended except in writing executed by an officer of each of Guarantor and
Beneficiary. Ifany provision of this agreement is held invalid under the laws of’
Calilornia, this agreement shall-be construed as though the invaiid provision has been
deleted, and the righis and obligations of the parties shall be constived accordingly.

10, Constraction. All'parties 1o this ugreement are represented Dy legal counsel. The
terms of this aetesment and the Ianguage used in this agreement shall be deemed to be
the terms and lanpuage chosen by the parties hereto {o express their mutual intent. This
agreement shall be construgd without regard 1o any presumpiion or mile reguiring
copsiraction agaitist the party cansing such instrument or any portion thereof 1o be
drefied, or in favor of the party receiving a particular benefit under this agreement. No
rule of strict construction will be applied against any pesson,

CaDoanmneits apd SettinpsimecotmiLocnl SetlugsiTomporary lnfymet FletOLISCiGunmnty Siml Valley 12,2003 e

Page 71




Confidential Information
The contents of this document are subject to a Non-Disclosure Agreement and shall not be disclosed.

11. Notice. Ariy riotice given hereunder by either Guarantor or Beneficiary shail be made
by faesimite to the person and at the address for notices specified in the Agreement (with
notices to Guaranior being sent to the facsimile and address specified therein for
Principal). Such aotice shall be effective tipon actund receipt if received durisg the
recipient’s normal business howss, o at the beginning of the recipient’s next business day
after receipt if receipt is outside of the recipient’s normal business houss. Either pasty
may periodicaily change any address to which notice is o be given if by providing notice
of such change as provided herein.

GUARANTOR:
WASTE MANAGENIENT, INC.

e
"Ler A, NcCormick
Bssistant Treasurer

Py

Agreed 1o by Beneficiary for purposes of extablishing the credftworiidness of Principal,
a5 partial security for the Agreement, ‘

BENEFICIARY:
S‘OWHERN' IEORNYA EDISON COMPANY ~PRRATES
By: . - s Pr T
Position: Chief Exectitive Dfficer ‘  Gonerai Counssl
Date: _ Febrbary 11, 2003 I S Mokt
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EXHIBIT I
CONFIDENTIALITY AGREEMENT
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'CONFIDENTIALITY AGREEMENT

between
SOUTHERN CALIFORNIA EDISON COMEANY
and

WM ENERGY SQLIFTIONS, INC.

SOUTHERN CALIFORNIA EDISON COMPANY (*SCE"), » California corporation,
and WM Energy Solutions, Inc, (*Participant™), a Delwwars corporation, herehy enisr inbd this
Confidentizlity Agreement (“Agrestient™). SCE and Participant shall sometimes be selemred to
in his Agreement individually o5& “Pary™ snd jointly as the *Parties.”

RECITALS

A.  Insoeordsnce with Decision No, 02:08-071 of the Californie Public U1ilitizs
Commission (“Commission™), SCE initiated & sotjeest for proposals (“RFF™ to
supply energy nd axsaciated firm capacity from eligible renewable rsources
("ERRs™), with 8 goal of exccuting power purchase agraments with ERRs whose
proposals sre selected as pant of the RFP,

B.  Participant submined a proposal in response fo the REP. Information exchenged
between the Parties relating to this proposal are confidential under the terms of 2
non-disclosure agreement betwest the Panties dated October 10, Z002.

¢, Asofthe Effective Dae oF this Agreement, the Parties desizé to enter into
discussions andfor negotiations regatding the teons and conditions of a power
punchese agresment based upon Participant’s proposal {the “Negotiaiions™,
wherein each Party will disclose confidential and propiictary information to the
othier Party {(“Recipient™), Thi Parties desive to enter into this Agreement to keep
any such Megotiations confidential. ‘

AGREEMENT
MOW, THEREFORE, the Panties agree a5 follows:

- L. Tor pitpases of this Agreement, all oral or wriften communicalions exchanged
between. the Parties onox after the Effective Date olthis Agniement as part of the Proposal shall
be referred to as "Confidential Information.” Any information exchanged by the Parties in hard
copy orelectronic fosm must comply with the provisions of Section 4 hetein ke be considered
Lonfidential nformation. .

2 ‘The Parties asret 1o treat Confidential Information given to one Panty by the-other
Party as confidential with respect to- thivd porties and shall not disclose Confideniial Tifbrmmation

S
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given by one Party to another except as specifically anthorized herein.or as specifieally agreedto
by both Panties in writing. Accondingly, Confidentinl Informution zany only be disclosed by the

' Recipient to its employess, dintetors, financial advisors, attorneys or accopnimits who haven

striot peed 10 know solely for the purpose of assisting the Recipient in the Negolirtions
{“Permitied Disclasee”). However, Confidential Informafion may sot be shown 4o any
- consultant for Panicipant without SCE's express prior writien consent, Recipient shall be
responsible for any breach of this Agreetnent by i or any of its Perniitted Disclosses. Except as
spezifically stithorized bereln, and subject 1o the restrictions on diselosare sot Frth bhereln, - - - -
Recipicnt and its Pennitied Disclosees shall mot wss Confidential nformation for any purpose,
inelnding, withont Timitation, ahy personal, business, govermnmental, commercial or iitgation
(ademiistrative or judicial), other than the conduct.of the Negaliations or inp dispuie ariging out
ofthis Agreement, as set forth below.

k3 Notwithstanding anything to the contrary set forth herein, the obligations set forth
in this Agreemitnt shall not apply 10 £nd the-term “Confiderntal liformation™ shall not include:

a. Informaion widch s in the poblic dompain as of the effective date of this
. Agreement or which later sornes into the public domain fonm & Source
other than Recipiens or its Permitied Lisclosees

b. Information which the Recipient ean demonstrate in wriling was akéady
known to the Reciplen prior to the effective date of this Agreement,

L Information which comics ta Recipient from a Sona fide third party source
not under an abligaiion of confidentislity;

d.  Infoemation which is indopendenily developed hy the Recipient without
nse afor reference to Confidential Information or information, containing
Confidential Information; ot

€. The fact that Participant submritted & propasal in response 1o the RFP
andior iz declared a willing bidder pursuant to the BFE.

.4 Coifidential Information submiried to a Recipient in kiand eopy or electronic fonm
shatl bear o each page the following lepend:
“CONFIDENTIAL INFORMATION,
THE CONTENTS OF THIS DGCUMENT ARE SUBJECT IO
A CONFIDENTIALITY AGREEMENT AND SHALL NOT BE DISCLOSED. *

5. 'The Pasties agrec not to introduce: {in whelc or in part) info evidence or otherwise

. volontarily disclose in any administrative or judicial procesding, sny Condfidential Information

given to it by lhe olher Pary, except as provided below, ITa Party receives & wulid and

enforceable subpoena or order by a court of oompetent jusisdiction, or by demand or information.
- request from an adndnistrative sgency or other governimental authority secking disclogure of

Confidential Tnformation, that does nat invalve a dispute betweet the Parties stisitig fom this

L
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» Agreernent, such Party shall notify the disclosing Party prior 16 disclosure so thatoither o Bk,

tay seck 8 protective order or otherwise nse reasonable efforts o limit disciosurs of the
Canfidential Information. Recipient will provide all reasonable assistance o exeble e
diselosing Party to obtain a protentive order or oter reliable assurance hat the Canfidential
Information will be accorded confidential freatment. I, in the absence ofa prokective order of

 the receipt of 5 waiver hercundsr by the disclosing Party, Revipient s, on the reasonable adyice

ofits coursel, compelied to-disciose the Confidential Information oy else stand liable: for

" contept or spffer other significant penaliy, Recipient may disciose only suoh of the Confidential
 Informanion to the compelling part

party & is required by law. In the case of & procesding involving &
disput bevween the Parties arising ot of this Agreement, 2 Party muy introduare: or prodisce
Confidential Toforowtion solely to the extent necessary ko presentor defead its posifion in sach
dispute or &5 requirsd by law, and, where possible, shall use best zfors fo keep soch ’
Confidential Infonmstion snder seal, -
6. - HNotwithstanding the foregoing, SCE may diselose Confidential Information to any
duly authorized governmental or regulatory agencies, incinding withont Jiviitation the
Commisston, sty division ihereof, in order to demonsirate the reasongbteness of its actions '

" regarding the RFP, the Nepotiafions or any agreement entered into as regult of the Nepotiatione.

Althongh SCE will seek confidential ireaiment of sy Confidentizl Information submitted by it fo.

- the Commission by means of a motien for protective order wagier Public Utilities Code Section

58% and Géneral Order 660-C, SCE may disclose Confidential Inforrsation under 1his Paragraph
gven if'no protective prder is issued by the Commission. In such case, SCE shall use reasonatie

 efforts to sexk confidential treatment of the Confidential information so discloserd.

7. Motbing inn this Agreement i intendéd to walve any attorney-client, work-produst

. orotherprivilege applicable 1o any statement, Socument, communication, or pther material of &
- Party or the Panties.

& The Partits acknowledge and agree that breach of this Agreement would cause
irreparable haron, 1 a Reciplent of gy of its Permitted Disclosees bresches or defaulis in the

© performence of any of the covenants contained hetein or vidlates any of the restrictions set forth

herein, monekary damages would not be adequate relief and the other Party may enforce its rights
herennder by obigining # testrining order and injunction from any courl of eompeent

- jurisdiction sgainst any further breaches or defanlts by Recipiont ar s Permitted Discloses(s).

2, H the Megotiations cease without resuliing in 2 written agreement betwest: the
Paxtics, ppon weitken request by a Panty within 45 days affer the cessation of Negotiafons,
Recipiest shall promptly remurn 1o such Party afl copies of such Party™s Confidentisl Information
repeived, including all copies and summaries thereof, and stal) defets all Confidenitial
Information from Recipients notes, abstracts and ether documents. Allermatively, Recipient imay
ettty in writing the destruction of all Confidentinl Information. H Negofiations resolt ifi a
written agrecruent bebwogn the Partizs, the Parties shall retumn or destroy Confidential
Information &5 soon as it #s no Jonger needed by eitier Party to Aulfill regulatory oblipations.

10,  Anynotice oF communication given pursuant 1o this Agr:r:nicnt shalt be in waiting
and (i) delivered personally, in which case delivery is given upon written acknowledgment of
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receipt; {i5) mailed by registered or centified mail; postage prepaid, in which case defiveryis
given on the cariist of the actua) date of delivery, as set forth in the refurn receipt, of thie (3)
deys from the date posted, or (jii) delivery by telecopy, itr whick case delivery iz given tpon
achusl seceipt of the entire Aocument, 1n any of these cases, the writing shall b sent ox delivered
as follows (subjeel 1o chiange by rither Party by notifying the other Party pursuant (o this
pesagraph). '
- HtaBCE: Sounthern California Edison Corapany
B 284 Waliiiit Grove Avernne

Rosemend, CA9I7I0 .

Atieation:  Direcior, QF Resources

Telephone: {6263 302-1323

Facsimile: (626 302-1103

Ifto Pardicipant: WM Encrgy Solutions, Inc.
1001 Fantiin, #4000 .
Houston, TX 770802
Telephome:  (7133532-5200
Pagsimiles  (713) 2008711

With copy o3 -

7025 M. Scottadale Road, Suite 200
Seotsdale, AZ 85253

Teleptione: (480} 624-8400
Facsimiles  (4BO)Y 351-5280

. 1. This Ageeement shall be effective as of the date of the last sigrature fo this
Agreerment (the “Effective Date”) and shall terminate five years from such date or eaclict upon
the mural written consent of the Panties,

12. - ‘This Agreement shall be interpreted in accordance with the plain meming of its
terras and niot sizictly for or ageinst any of the Partics hereto, This Agreement shall be constiued
#5 of each party were its author and 2ach Party hiereby adapts the Jinguage of this Agresment as il
i were its o ‘ :

13.  Anywaiver of the requirements and provisions of this Agreement shafl be in
writing. The faflure of either Party to eaforce at any e any of the provisions of the Agreement
or to requite &t any time performance by the other Party of any of such provisions, shall fnno
say ba ponstrued as i waiver of such provision or a relinguishment of fhe right thereafter to
cxforct sush provision,

14. - Thit Agrcement may not be modified except by o writlen agreement executed by
both Parties. : '

15.  This Agreement shall be interpreted, govermed and construed under the laws of the
Stute of Califomis (without giving efect 10 its conflier of Taws provisions that could apply 1o the

A
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Taw of anothiet judsdistion) as if exeeuted i and to be whofly petformed within the Staie of
Califotnia.

16.  This Agrcement fully expresses the Pasties” agréement concerning the subject
saatier hereof and snpersedes any prior agreements-or inderstandings regarding the same subject
tatter, Each Party represents that, in entering into this Agreemest, it has not relied upon any
prorises, inducement, representation, warrinty, agregment or other statement not expressly set
forth in this Agveement, _

, 17. - The signaforieshereto represent that they have been duly suthorized to-giter inte
© fiis Agreement on behallof the Party for whom they sigtt.

18.  Ifany pravision hereof is unenforoeable or invalid, it shall be given effect to the
extent it may be enforcesble or valid, and such anforceatiility or inwalidity shalt not affeet the
enforceability or invalidity of #ny othet provision of this Agresment.

19,  This Apresinent may be signed in coumerpads, eack of which shait be deemed an
original. .

WM ENERGY SOLUTIONS, INC.,
u Delawars comporation

. 10D Farnin, #4000
Ronston, TX 77002

Neme TBusre C. wdmaehs
Titde: Vice Pyatides

Date: W Ei\ 10'1

" SOUTHERNR CALIFORNIA EDISON -chMPANY, :
a California porporniton o

2244 Walnoi Grove Avenne - . ~ L
Rosemead, CA 91770 ’ i N — APPRCVED
. §  SYEFHENE PIGKETT

apy; : ¥ By, Vice Presiton! god

By /M«-——- C f5eneral QourEn .

© LarsE. Berpmanst” . R T e
Director, QF Resovives ! ™ Aoy

N B 20928
Date: Qptober 21, 2002
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