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AT&T Communications of California, Inc. (U 5002 C) (“AT&T”) submits these Opening Comments pursuant to the Commission’s Order Instituting Rulemaking dated April 3, 2003 (“OIR”).

I.
ISSUES AND COMMENTS.

AT&T fully supports the policies for telecommunications in California as stated in Public Utilities Code Section 709 and the Commission’s goal of encouraging expanded access to state-of-the art technologies for rural, inner-city, low-income and disabled Californians and encouraging fair treatment of consumers through consumer-oriented conduct.  

AT&T submits our comments on the issues listed in order on pages 5 and 6 of the OIR as follows: 


ISSUE
Existing barriers to the ubiquitous availability and use of advanced telecommunications technology.

It is important to note that in the Commission’s phrasing of this issue, there are two distinct concepts – availability and use of advanced telecommunications technology.  However, before those two concepts can be addressed, the term “advanced telecommunications” must be understood clearly.

Section 706(b) of the Telecommunications Act of 1996 (“1996 Act”) describes “advanced telecommunications” capability as “high-speed, switched, broadband telecommunications capability that enables users to originate and receive high-quality voice, data, graphics, and video telecommunications using any technology.”

The FCC has defined “broadband” as follows:

“For purposes of this Report, we define ‘broadband’ as having the capability of supporting, in both the provider-to-consumer (downstream) and the consumer-to-provider (upstream) directions, a speed (in technical terms, ‘bandwidth’) in excess of 200 kilobits per second (kbps) in the last mile.  [footnote omitted]  This rate is approximately four times faster than the Internet access received through a standard phone line at 56 kbps.  We have initially chosen 200 kbps because it is enough to provide the most popular forms of broadband -- to change web pages as fast as one can flip through the pages of a book and to transmit full-motion video.  We also include in broadband facilities that have been upgraded or otherwise altered in ways that make them capable of broadband speeds.  Thus, a non-broadband line, like a standard telephone line, that has been conditioned so that it is capable of more than 200 kbps would constitute broadband. [footnote omitted].”

Thus any discussion of “advanced telecommunications” technology inherently includes consideration of “broadband” issues.  The availability and use of broadband services by definition will encompass the availability and use of advanced telecommunications services.

Today broadband is available through several technologies:

· Digital Subscriber Lines (“DSL”) which uses legacy copper wires of the incumbent telephone monopolies and advanced electronics on those wires;

· Cable modems which use fiber optics coupled with upgraded electronics on a cable system’s network;

· Satellite; and 

· Wireless, which uses a terrestrial microwave platform.

Clearly, the availability of advanced services should not be questioned as there are effective, competing inter-modal technologies to bring broadband to consumers.  But California consumers are not using advanced services.  The Commission’s Broadband Report pointedly remarked:

“With regard to high-speed access, we found that although high-speed Internet access is available to 73% of Californians, only 13-17% of those having a choice have chosen to subscribe to it.”

AT&T submits that use of high speed or advanced services is not necessarily tied to the availability of such services.  Hence, discussions about deployment do not address the real issue of why Californians are not choosing to subscribe to high-speed access services/advanced telecommunications technology.  Simply a “build it and they will come” model has been proven not to work.  Likewise, promises to deploy facilities will not necessarily translate into higher usage of advanced services by Californians.  

Instead, in order for California to realize all benefits that can be enjoyed from advanced services, our policy discussions should center on barriers to widespread use of advanced telecommunications technology.  These barriers include:

· Education on the benefits of advanced services;

· Availability of hardware to use advanced services;

· Availability of software to use advanced services;

· Price of advanced services; and

· Cultural or language barriers to use of advanced services.

A cogent analysis of the barriers reveals that there are multiple barriers to the widespread use of advanced telecommunications services and technology.  No one company, no one industry, no one agency can overcome every barrier with one solution or program.  Instead, AT&T calls for a multi-level, multi-participant discussion on every barrier so that all segments of industry, government and community organizations can come together to bring multiple solutions to the issue of low usage of advanced services.


ISSUE
Whether new telecommunications technologies or the cost of existing technologies have changed in ways that would make them more economical to deploy statewide.

The deployment of new telecommunications technologies is very expensive.  The economics are dependent on the number of customers who actually subscribe to the services/technologies.  As discussed above, the relatively low usage rate of available technologies and services is a disincentive to deploy new technologies.  Even existing technologies such as DSL require investment and upgrades just to transform the legacy copper into a broadband network.  Every new technology must attract a sufficient subscriber base to justify the necessary investment.  So, the cost of existing or new technologies has not changed  in ways to make them more economical to deploy statewide.


ISSUE
Whether and how telecommunications technologies and their cost are expected to change in the future in ways that would make them more economical to deploy statewide.

Telecommunications technologies and their costs will be lower in the future if the customers are there.  By solving the problems that contribute to low usage of advanced telecommunications technologies, the cost of deployment will go down if the number of customers goes up.  If penetration rates remain low, the economic costs will not go down.  The Commission can, however, help solve deployment problems by setting and following policies that are pro-competitive, not onerous, non-discriminatory, and stable.  Given a uniform and predictable regulatory environment, companies can join together in educational efforts with community-based organizations to boost usage.  Once a more robust and sustainable market is achieved, the natural driver of competition will help make telecommunications technologies more economical to deploy statewide.


ISSUE
Whether the Commission can or should direct changes in technologies, their deployment or related infrastructure in ways that would promote more ubiquitous availability. 

Currently, the existing copper network that provides ubiquitous telephone service also allows ubiquitous access to the Internet through dial up services offered by Internet Service Providers or telephone companies over the legacy copper network.
  All benefits of being connected to the Internet are thus already available to anyone with telephone service today.  Public ratepayers and explicit and implicit subsidies paid for the existing copper network deployed by AT&T and the incumbents.  Moreover, in years past, the incumbents enjoyed guaranteed rates of return which covered the incumbents’ costs of deployment plus gave them a healthy profit on those deployed assets.  The cost of deploying the current copper network has been recovered many times over.  Thus, the Commission should act to ensure that competitors who might lease the network from the incumbents can do so on just, reasonable and nondiscriminatory terms.
  

The Commission cannot and should not act as a venture capitalist or incubator of new technologies because that is not within the expertise or core competency of the Commission.  Lacking sufficient technological, financial, and business expertise, the Commission should not direct changes in technologies because the Commission might inadvertently – and unfairly -- pick and ordain winners and losers.  Instead, the Commission should allow the capital and investment markets to fulfill these important functions.  

Individual companies should make future infrastructure deployments based on the merits of individual projects, as backed by markets and investors.  Companies making those investments assume the risks – and rewards – of such deployment.  One huge reward of infrastructure deployment is allowing others to use that infrastructure on a wholesale basis so that the company deploying the new infrastructure always has a customer – retail or wholesale—paying to use that infrastructure.  

The wholesale market model has worked successfully to make the long distance market fully competitive so that long distance offerings are ubiquitous and affordable.  The wholesale market model is also working successfully to make the local telephony market more competitive.  The wholesale markets in those two instances were created by mandates, rules, and regulations promulgated by either the Commission, the FCC or the 1996 Act but needed to be so mandated because of the nature and history of the existing copper network over which those services are provided.  

Accordingly, the Commission should not, by its decisions or policies, direct or mandate future technological deployment but should continue to regulate service quality, customer complaints, and intra-company wholesale market complaints and prices.  The Commission must continue these important oversight activities regardless of the technology or infrastructure that is used to deliver services to customers.  By providing a stable and uniform regulatory environment, the Commission will assist the capital and investment markets to make investments in new technologies and infrastructure thus enabling their deployment to the benefit of retail and wholesale customers.



ISSUE
Whether and how existing programs promote the availability and use of advanced telecommunications technology for inner-city, low-income, and disabled Californians.

AT&T believes in the ubiquitous availability and use of advanced telecommunications technology for all Californians, especially inner-city, low-income, and disabled Californians.  While AT&T is committed to making its advanced technologies available to all Californians, AT&T believes that other commenting parties such as community-based organizations may have clearer insights at this time on the efficacy of the  Commission’s existing programs in the inner-city, low-income, and disabled communities.

As to the expansion of universal service to include advanced telecommunications services, we note that less than a year ago, the Commission’s expert staff concluded:

“The Commission does not appear to have authority to include in the universal service program funding of ISP or other Internet services, such as e-mail.

We also conclude that today high-speed Internet access at home is not an essential service.  Accordingly, we recommend against expanding the definition of basic service to include high-speed Internet access at this time.”

Nothing has changed in the last year that justifies altering this conclusion.


ISSUE
Whether and how open and competitive markets for advanced communications technologies can encourage greater efficiency, low prices and more consumer choice.


As stated above, the Commission can ensure open and competitive markets for advanced communications technologies by:

1. guaranteeing that key wholesale markets for legacy infrastructure remain functional, sustainable and priced competitively; and

2. maintaining regulatory stability and uniformity, which in turn will encourage competition.  

A robust and sustainable competitive market will naturally encourage greater efficiency, low prices and more consumer choice.


ISSUE
Whether and how identified technologies may promote economic growth, job creation and social benefits.

While identified technologies may indeed promote economic growth, job creation and social benefits, the real issue is whether the Commission is equipped to ensure that the technologies deliver those benefits.  The Commission is not in the business of economic development because that is the province and jurisdiction of other branches of government, notably the Legislature.  Also, other agencies of the executive branch have economic development as their sole mission and the Commission should not duplicate their work.


Most importantly, the crucial work of effective economic development requires the ability to set integrated policies concerning taxes, the State budget, land and environmental usage, education, wage and labor issues, health care, and financial services among a host of other issues.  The Commission lacks jurisdiction to set policies over some if not all of the above short list of key issues.  Although the Commission has the authority to address certain portions of these issues (and has done so to very good results in the past), the Commission is not – and cannot be – the proper or most efficient entity to promote integrated solutions to issues of economic growth, job creation and social benefits.  Instead, the final policy integration must happen at the Legislature.  


ISSUE
The adequacy of current efforts to provide educational institutions, health care institutions, community-based organizations, and governmental institutions with access to advanced telecommunications services.

AT&T supports the Commission’s efforts to provide educational institutions, health care institutions, community-based organizations, and governmental institutions with access to advanced telecommunications services.  AT&T believes that those entities are in the best position, at this time, to address the adequacy of the Commission’s current efforts.


ISSUE
Whether existing law and policy encourage fair treatment of consumers through provision of sufficient information for making informed choices, establishment of reasonable service quality standards, and establishment of processes for equitable resolution of billing and service problems.

California has a well-deserved reputation of being in the forefront of consumer protections.  The Commission’s actions in the past contributed to that proud legacy.  Currently, the Commission is close to concluding a thorough and cogent review and re-write of the consumer’s bill of rights
 and has recently opened a docket to examine service quality standards.
  AT&T appreciates the opportunity to work with the Commission and other industry members on these dockets.   The proposed new rules and service quality standards will offer substantial new protections to consumers.  California will again set a higher bar for the rest of the nation to follow.  AT&T has been, is, and always will be willing to work closely with the Commission to achieve equitable resolution of billing and service problems.

II.
CONCLUSION

AT&T urges the Commission to complete a thorough examination of the important issues raised in the OIR.  AT&T believes that any proposed solutions must involve multiple private and public entities coming together to create numerous solutions addressing the many individual challenges surrounding advanced telecommunications technologies and services.  There will be no “one-sized-fits-all” solution.  AT&T looks forward to participating in the search for various solutions.
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