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OPENING comments Of THE

Office Of Ratepayer Advocates

ON BROADBAND ACCESS ISSUES

I. INTRODUCTION

Pursuant to the schedule established by the California Public Utilities Commission’s (CPUC or the Commission) Order Instituting Rulemaking (OIR) 03-04-003, ORA files these Opening Comments.  The Commission initiated this proceeding in response to Senate Bill (SB) 1563, which amended Public Utilities Code (PU Code) § 709. SB 1563 articulated some general policies of the Legislature regarding the availability and ubiquity of broadband access for California consumers. SB 1563 requires the Commission to “develop a plan for encouraging the widespread availability and use of advanced telecommunications infrastructure…encouraging the deployment of adequate investment for advanced telecommunications infrastructure” and identifying the “factors preventing the ubiquitous availability and use of advanced communications services.”

One approach to identifying the factors preventing the availability and use of advanced communications services – or the factors encouraging availability and use – is to determine the nature and extent of advanced communications infrastructure in California.  Another approach was laid out in PU Code § 709.3, as added by SB 1563, which directs the Commission to encourage the participation of:

A broad cross section of the communications industries, including those entities that the commission does not regulate, as well as users and community representatives.

The technologies used to provide advanced communications services are changing quickly, as are the economics associated with those technologies.  It is likely that traditional voice telephony and older analog communication services will migrate to the new digital platforms and applications currently referred to as “advanced services,” as well as to other technologies such as cable modem and satellite services.  The implications of any such migration, and of the expansion of new services for which there are as yet no mature regulatory mechanisms to assure fair and equitable deployment and use, are important concerns that should be taken into account in this Rulemaking.

II. THE OIR QUESTIONS

The OIR poses seven broad questions.
 ORA will not respond in this pleading to all of the questions, or to all aspects of each question, but reserves the right to address them in its Reply Comments.  Silence on any particular issue should not be interpreted as assent with the positions or recommendations of any party.

A. Existing Barriers To The Ubiquitous Availability and Use Of Advanced Telecommunications Technology

According to the Broadband Report issued by the Commission in August 2002,
 73% of Californians have access to either DSL or Cable modem broadband service, yet only 6.6% and 12.9% subscribe to DSL and Cable modem, respectively.  Based on this evidence, the report states the following:

The apparent preference for regular “dial-up” is not for lack of service options.  However, the price differential between dial-up access and broadband and the small percentage of broadband subscription relative to its availability indicates that consumers possibly view broadband as overpriced relative to the benefits of subscribership.

Therefore, the central issue here is not so much one of broadband availability, but rather one of market development for such services.  If a significant barrier to broadband subscribership is the price of the service, the Commission should focus on fostering competition in a technologically-neutral way in order to lower those prices.

The availability of advanced services and/or broadband services to low-income and other disadvantaged Californians is also an important issue.  ORA supports the use of efficient and cost-effective methods of enhancing the broadband access of these communities.  At this time, the best vehicle to achieve enhanced broadband access appears to be the California Teleconnect Fund (CTF). Public access sites, such as schools, libraries or other community-based organizations (CBOs), are points of Internet availability that the Commission has supported through the California Teleconnect Fund as well as in R.01-05-046, the rulemaking in which the Commission considered the definition of “universal service” in response to SB 1712 (Polanco).  In fact, the Commission recently ordered expansion of the CTF for CBOs.  This change should enhance broadband access by underserved, low-income, and limited English speaking communities.  In R.01-05-046, ORA recommended that the Commission expand the then underutilized CTF subsidy by increasing access to the Internet in existing CBOs so as to better serve the rapidly growing public demand for broadband access in a competitively and technologically neutral way.  In addition, while ORA will not repeat its opening and reply comments filed in R.01-05-046 in their entirety, but hereby incorporates those comments by reference.

B. Whether New Telecommunications Technologies Or The Cost Of Existing Technologies Have Changed In Ways That Would Make Them More Economical To Deploy Statewide

There is probably no one-size-fits-all technological solution for a state like California. In any event, new technologies may, and have, leaped over existing ones in cost competitiveness, utility and quality.  Quasi-public networks, like CENIC for the schools, may be worth exploring as alternatives to private, proprietary networks.  This high speed model may be appropriate for public access uses in libraries, cafes, community centers, etc.  The key here is for the Commission to avoid favoring a particular technology, or a particular provider or group of providers, e.g., the incumbent local exchange carriers or their affiliates.  Gambling state subsidy funds on a particular technology will ultimately limit competition and provide disincentives for technical innovation and the most efficient and cost-effective solutions to broadband services deployment and capital investment.  As technologies continue to change rapidly, the Commission should focus on the needs of the public and availability of public access, rather than subsidize a specific technical “solution.”
C. Whether the Commission can or should direct changes in technologies, their deployment or related infrastructure in ways that would promote more ubiquitous availability.

Regulatory policy may push incumbent carriers, already enjoying the advantages of monopoly leveraging over the “last mile,” to deploy certain technologies rather than others, often driven by regulatory gaming rather than what may benefit consumers and expand customer choice.  Regulatory agencies must be cautious in providing “incentives for deployment” when those incentives may have unintended consequences (such as anti-competitive implications). Network infrastructure that is competitively neutral, and is as technologically neutral as possible, should be a long-range objective of the Commission’s telecommunications policy with regard to both the public switched network and the Internet.
D. Whether and how existing programs promote the availability and use of advanced telecommunications technology for inner-city, 
low-income, and disabled Californians

The California Teleconnect Fund (CTF) holds great promise for promoting public access to the Internet and familiarizing additional Californians with Internet use and Internet-related skills.  CENIC may also offer a model for infrastructure improvements that can affect disadvantaged communities.

E. Whether and how open and competitive markets for advanced communications technologies can encourage greater efficiency, low prices and more consumer choice

Several of the advanced service technologies now being widely deployed – DSL, for instance – were not considered worth deploying or marketing by incumbent carriers until competitive pressure forced them to it.  The Commission will need to examine whether only competitive rivalries among discrete platforms (wireline v. cable), offering only a duopoly of choices at best, are more likely to advance efficiency, lower prices and consumer choice, or whether competition within and over platforms is required to achieve these objectives.  Again, ORA believes that encouraging competition within and among various technologies is necessary to stimulate innovation, enhance service quality, help promote competitively and technologically neutral services, and meet all of the other objectives set forth by the Commission and the Legislature.
F. Whether existing law and policy encourage fair treatment of consumers through provision of sufficient information for making informed choices, establishment of reasonable service quality standards, and establishment of processes for equitable resolution of billing and service problems.

This Commission has been working on development of a Consumer Bill of Rights for some time.  The California Legislature is considering changes to what the law will allow in the electronic sharing of private financial data by companies and their affiliates, and there has also been action at the Federal Legislature and the FCC.  The implications of traditional circuit-switched voice telephony moving to “voice-over-Internet-protocol” (VoIP) on service quality standards have not yet been substantively addressed by this agency or others.  Moving to a new world of Internet access is unlikely to lead to decreased billing or service problems, however. Regulatory mechanisms that address these changed technological circumstances will have to be developed to provide adequate information and safeguard consumer choices and rights.

III. PROCEDURAL ISSUES

A. Schedule

ORA finds it difficult to propose a schedule at this time because the nature of the parties that may be interested in this proceeding and the likely extent of their participation is unclear.  Because of this dearth of information, and the generous timeframe in which the Commission must complete this proceeding, ORA would like to reserve the right to make procedural recommendations at a later time.  ORA does anticipate, however, that, given the broad nature of the inquiry in this proceeding, the Commission will find it useful to develop more focused questions based on these first rounds of opening and reply comments.  As a next step, the Commission can then solicit additional responses to those narrowly-tailored questions from interested parties.  After receipt of the additional comments, the Commission should convene a prehearing conference to determine further procedural steps.

B. Categorization

The OIR tentatively categorizes this proceeding as “quasi-legislative.” ORA does not object to this categorization, particularly for the fact-finding and policy discussions.  At this point in time, and with the current scope of this proceeding, ORA does not believe hearings will be necessary.  However, if the Commission is to consider the disposition of public funds to subsidize the deployment of advanced services and/or the extension of broadband infrastructure with the support of public monies, the Commission should revise the categorization of that phase of this proceeding to “ratemaking.”  Evidentiary hearings may be required, but it is not possible to determine the need at this point in time.

IV. CONCLUSION

In addressing the stated objectives of SB 1563, the Commission must decide whether subsidies are needed to broaden access to broadband services.  The principles of competitive and technological neutrality should be preserved in any subsidy mechanism or other solution the Commission elects to adopt in addressing the objectives of SB 1563 in order to yield the most innovative, efficient, and cost-effective solution to broadband deployment in the long run.
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