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I.  INTRODUCTION AND SUMMARY

WorldCom, Inc. (hereinafter “MCI”) and Covad Communications Company (U 5752 C) (hereinafter “Covad”) (referred to together as “Joint Commentors”) submit these comments in response to Ordering Paragraph 4 of the Commission’s above-captioned Order Instituting Investigation (hereinafter “OII”).  These comments explain why the Commission should 1) mandate unbundled access to the network elements used by Verizon California and SBC California to offer advanced telecommunications services; and 2) remove other barriers to competition for advanced services in combination with basic local services, for example, by ordering immediate implementation of a single order process for line splitting in conjunction with basic local service provided by competitors using the UNE Platform (or UNE-P), as two of the most important means to accomplish the stated objectives of Senate Bill (“SB”) 1563.   



The objectives of SB 1563 are to: 1) “encourage the development and deployment of new technologies and the equitable provision of services in a way that efficiently meets consumer need and encourages the ubiquitous availability of a wide choice of state-of-the-art services;”
 and 2) “promote economic growth, job creation, and the substantial social benefits that will result from the rapid implementation of advanced information and communications technologies by adequate long-term investment in the necessary infrastructure.”
   Of course, these added items to Public Utilities  (“PU”) Code §709’s list of policy goals must be read in light of the policy objectives that were already a part of PU Code §709.  Particularly relevant here are the goals to “promote lower prices, broader consumer choice, and avoidance of anticompetitive conduct”
 and to “remove the barriers to open and competitive markets and promote fair product and price competition in a way that encourages greater efficiency, lower prices, and more consumer choice.” 
 

The best way the Commission can promote the accomplishment of the newly adopted policy goals and preserve the related policies previously declared by the legislature is to ensure that California’s consumers get the biggest “bang for their buck” with respect to network modernization that affords them the broadest possible access to a more modern, broadband-intensive network.  Toward this end, the Commission should in this proceeding and in other proceedings pending before it decide the extent to which one of two market structures best meets this objective:  (1) a market structure wherein Verizon California and SBC California design their facilities based solely upon their own retail needs and have exclusive access to those facilities, thereby dictating the services and functionalities consumers will receive via those facilities (and over what timeframe), or (2) a structure whereby Verizon California and SBC California are required to engineer and deploy those facilities with the needs of the competitive marketplace in mind, including non-discriminatory access to those facilities on an unbundled basis.  

The core principle of the Telecommunications Act of 1996
 is clear:  to create conditions that will encourage the rapid and widespread emergence of competition in local telecommunications services.  At the heart of the statutory scheme is a set of obligations that apply uniquely to ILECs.
  One critical requirement—and the one that is pivotal here—is the requirement that ILECs “provide, to any requesting telecommunications carrier for the provision of a telecommunications service, nondiscriminatory access to network elements on an unbundled basis [UNEs] at any technically feasible point on rates, terms, and conditions that are just, reasonable, and nondiscriminatory.”
  In determining whether particular elements should be made available on an unbundled basis, regulators “shall consider, at a minimum, whether . . . the failure to provide access to such network elements would impair the ability of the telecommunications carrier seeking access to provide the services that it seeks to offer.”
  

These comments show that the Commission has an important role to play in promoting modernization and the widespread availability of advanced telecommunications services and technologies.  In fulfilling that role, the Commission should ensure that Verizon California and SBC California modernize their networks to the benefit of all their customers, including competitors who buy access to their facilities.  Only by playing an active role can the Commission be assured that the incumbent local exchange carriers (“ILECs”) employ technology in a way that is conducive to a competitive market.  A competitive marketplace is by far the most effective method by which to ensure that the demands of consumers drive the services, technologies and products that are delivered to them.  And, California’s consumers can be assured of accessing the most modern and responsive broadband network only if multiple carriers are competing to provide the services they desire.  If left solely to the devices of the incumbent local exchange companies, consumer choices will be fewer, prices will be higher, and the timeframe within which newer, more advanced services are provided will be slower.  

The Commission should, in this proceeding, conclude that the goals of SB 1563 will best be promoted by implementation and enforcement upon the ILECs of the unbundling and other obligations addressed generally in the remainder of these comments.  The competitive marketplace serves as the most important motivator in delivering broadband services to California’s consumers in the next 10-15 years.
  

Moreover, a competitive market is already the wise choice of both the U.S. Congress and the California legislature.  In Verizon Communications, Inc, et al., v. FCC, the U.S. Supreme Court found:

[t]he 1996 Act sought to bring competition to local exchange markets, in part by requiring incumbent local-exchange carriers to lease elements of their network at rates that would attract new entrants when it would be more efficient to lease rather than to rebuild or resell.

It is clear that the goals of P. U. Code Section 709 can only be served by a competitive market.   Only through competition can consumer needs be efficiently met and affordability and ubiquitous availability of a wide choice of state-of-the-art services be encouraged.  Section 709 clearly favors the competitive market model with its policy goals to promote lower prices, broader consumer choice and the removal of barriers to open and competitive markets to promote fair product and price competition.   

The Commission is already poised to accomplish the unbundling sought by Joint Commentors.  The unbundling requirements and the need to remove some other barriers to line splitting and line sharing that result from SBC California’s anticompetitive discrimination in providing OSS addressed generally below have been more specifically and exhaustively treated in testimony, hearings and briefs in the Permanent Line Sharing Phase of the Commission’s OANAD proceeding.  That case has been fully briefed and stands submitted for decision since February 22, 2002, well over a year ago.  

MCI in that proceeding seeks each of the following:  line splitting and line sharing over all copper and fiber-fed (Project Pronto) loops; access to the Project Pronto network components on an unbundled basis; ownership and collocation of line cards; access to the same Operations Support System (“OSS”) data and functionality available to SBC California employees; ILEC-provided splitters; line splitting over fiber-fed (Project Pronto) loops; and nondiscriminatory line splitting, using the UNE-platform in conjunction with its own or another CLEC’s facilities, through a single order process.  Joint Commentors will address some of these requirements more generally below,
 but in order to promote the goals of SB 1563, the Commission primarily needs to quickly and correctly decide the issues presented to it in the Permanent Line Sharing Phase of OANAD (“PLS”) consistent with the positions taken by the “Joint CLECs”
 in that proceeding.  It then needs to take steps necessary to ensure Verizon California is subject to and complies with the same requirements.

The Commission must be cognizant of the benefits that will inure to consumers when SBC California and Verizon California are required to unbundle their upgraded network architectures and when barriers to line splitting and line sharing are removed.  Consumers will have more choices for advanced telecommunications services, in particular telephone landline-based xDSL services, CLECs will be able to introduce new and innovative services, and robust competition will produce efficiencies, lower prices, and other benefits consistent with the pro-competitive goals of the PU Code and the Telecom Act.

II.  UNBUNDLING THE NEW UPGRADED LOOP ARCHITECTURE 

A.  Overview

As the Commission is well aware, SBC is investing 6 billion dollars to upgrade its existing local loop facilities with enhanced digital loop carrier (“DLC”) equipment capable of supporting DSL services across its eleven state region, including California.  SBC California dubbed its network upgrade effort “Project Pronto.”  Verizon has stated its intention to soon begin deployment of a very similar upgrade to its existing local loop network and has called its initiative “PARTS” or Packet at Remote Terminal Services.  

The new upgraded loop architecture uses next generation digital loop carrier (“NGDLC”) and fiber in the feeder portion of the loop and is sometimes referred to as “fiber-fed DLC.”   The primary function of this enhanced, DSL-capable NGDLC equipment is to overcome a number of technological limitations inherent in more traditional DSL delivery schemes, thereby dramatically increasing the size of SBC’s and Verizon’s addressable DSL market.  What is important for the Commission to recognize is that SBC has deployed and Verizon is deploying this new equipment in response to the very real broadband limitations imposed upon them by a strictly copper network; the same copper network to which competitors will be relegated, unless the Commission requires that the incumbents provide workable wholesale interconnection to this more modern network.

It is important that the Commission take the steps necessary to ensure that the full features and functionalities of these new facilities be made available not only to California’s end user customers, but also to wholesale providers.  Simply put, in order to gain the maximum technological impact made possible by these network upgrades for the greatest number of consumers, the Commission should ensure that those facilities are made available to competitors on an unbundled basis and in conjunction with UNE-P so as to foster a more competitive broadband market.  The Commission can quickly and largely accomplish this objective by deciding the Permanent Line Sharing Phase of OANAD soon and consistent with the positions advocated by Joint CLECs in that proceeding.  It then needs to quickly apply the same requirements adopted for SBC California to Verizon California.  It is only through a competitive marketplace that California’s consumers will receive the true benefits of network modernization.

B.  DSL-Capable DLC

Before explaining the process by which this more modern loop architecture can and should be unbundled, and the enhanced opportunities such unbundling will provide, it is helpful to briefly describe the network architecture that SBC has deployed and Verizon intends to deploy.  The incumbents face a number of technological obstacles in providing DSL services to a large portion of their subscriber base, if forced to rely solely upon copper facilities.  Foremost is the limitation inherent in the very copper wire that constitutes at least some portion of nearly every loop in the incumbents’ networks.  Simplistically, the longer the copper segment of a given loop, the less likely it is to support the highest-capacity DSL services.  Indeed, at some length, DSL services simply are not supportable at all on copper cable.  Hence, efforts aimed at deploying DSL services as broadly as possible focus on limiting the length of the copper transport facility connecting the DSL Access Multiplexer (“DSLAM”) to the customer.  Initial strategies aimed at overcoming this primary obstacle focused primarily on placing DSLAM equipment in Central Offices (“COs”) with customers densely clustered near the CO, and then providing DSL services only to those customers who “qualified” based upon being served by short copper loops (i.e., those customers with short copper loops, generally less than 18 kft. in length) See Diagram 1 below.
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     Diagram 1
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The obvious shortcoming with this approach is that it severely limits the addressable market for DSL services to only those customers within approximately 18kft. of the central office.  This represents not only an engineering problem, but a marketing problem as well.  As customers within an exchange begin to demand DSL services, many must be told they simply can’t “qualify” for the service because of circumstances neither they nor the telephone company can easily control (i.e., their distance from a central office they probably didn’t even really know existed).  Hence, as demand for broadband services has continued to grow, and the technology continues to improve, carriers have attempted to overcome this limitation by placing DSLAM equipment deeper into the loop network itself (i.e., nearer the customer).  This was initially accomplished, where feasible, by collocating a DSLAM at a DLC remote terminal location.  See Diagram 2 below.
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Diagram 2

[image: image7.bmp]
By placing the DSLAM in a remote terminal, the carrier is able to replace a lengthy portion of the loop heretofore consisting of copper cable (i.e., the feeder portion of the loop) with fiber, thereby substantially shortening the amount of copper cable in the total circuit (generally limiting copper to the distribution portion of the loop).
  

Part and parcel of this strategy is the ability not only to serve customers with longer loop lengths, but also to serve a larger number of customers in total (thereby increasing the economies of scale available in each CO).  Diagram 3 below illustrates this point.  The diagram provides a comparison of the geographic market addressable by a CO based DSLAM to that addressable by DSLAM functionality placed deeper into the loop network at multiple RT locations.

Diagram 3




For the ILEC, collocating a DSLAM overcomes many of the technical limitations inherent in a CO-based DSLAM architecture and, as explained above and further below, enhances the ILEC’s economies of scope and scale and offers expense savings for the provisioning of basic voice service as well.  For CLECs, however, it has substantial technical shortcomings in addition to a number of financial obstacles.  For example, the space available at the vast majority of RT locations is severely limited and expanding those structures to accommodate DSLAM equipment (or cross connect facilities to support CLEC access to such locations) many times involves substantial technical and functional difficulty and enormous cost).  These difficulties range from acquiring right-of-way or easement rights in locations wherein such acquisition can be time consuming and costly, to providing adequate environmental controls.
  In addition to these functional limitations, it is often difficult for a CLEC to justify collocating a stand-alone DSLAM at the RT from an economic perspective.  Because RT locations typically service a limited number of customers (typically between 250-650) and CLECs will typically serve only a small portion of them relative to the ILEC, investing hundreds of thousands of dollars just to purchase and collocate the equipment results in an unpalatably long recovery period.

It is in part these same practical and economic shortcomings of the RT-collocated DSLAM strategy that undoubtedly inspired the incumbents to pursue a more economically viable method by which to extend DSLAM capabilities deeper into their networks.  In the recent past, ILECs (with SBC primarily leading the way with its “Project Pronto” network) began to enhance the capabilities of their existing RT equipment by incorporating DSLAM functionality into the very DLC electronics they currently used to service voice-grade customers, thereby negating the need to collocate a stand-alone DSLAM.  By relying upon advances made by DLC equipment manufacturers, ILECs are now able to provide DSL services from RT locations simply by upgrading DLC RT equipment with DSL-capable plug-in cards (and common equipment) that serve the role of a stand alone DSLAM.  This upgraded DLC equipment not only provides the DSLAM functionality heretofore provided by a stand alone piece of equipment, but also continues to provide the voice grade functionality for which it has traditionally been deployed:




Diagram 4

It is this latest network architecture (Diagram 4) that best describes the facilities SBC has deployed as Project Pronto and Verizon intends to aggressively deploy as PARTS.
  The advantages of the architecture depicted in Diagram 4 above are readily apparent.  Instead of incurring expenses for stand-alone DSLAM equipment and investing capital in expanding existing RT enclosures, purchasing additional rights of way, etc., a single piece of equipment capable of serving the existing voice-grade customer base in addition to an expanded DSL customer base can be purchased and placed, many times in the existing RT structure.  While there is certainly additional investment required to purchase and support this new DSL-capable, NGDLC RT equipment, the new equipment supports voice grade services more efficiently (e.g., more cheaply) and provides an entirely new suite of high-capacity (not to mention revenue-rich) products.  Furthermore, the advantages are not just theoretical, but are being proven in the marketplace today as carriers like SBC and Verizon begin to deploy this architecture in substantial quantities.

SBC California is deploying its fiber-fed NGDLC network, Project Pronto, throughout California.
  Given that Project Pronto implementation is underway, millions of California customer locations could become locked out of competitive DSL service options, unless the Commission makes line sharing and line splitting over fiber-fed loops available to competitors under reasonable terms and conditions.  Moreover, under SBC and Verizon California’s current plans to offer access to Project Pronto only as a service, rather than as UNEs, CLECs would be constrained in the type of xDSL they could offer and would be precluded from offering features or capabilities different from those offered by SBC’s data affiliate.  It is clear that Verizon California intends to impose similar restrictions, based on its filed, but now withdrawn, PARTS tariff. Such restrictions violate the Federal Communication Commission’s UNE Remand Order,
 which mandates that ILECs may not restrict the use CLECs make of UNEs.

The Commission should, hopefully, recognize that the most effective manner by which to maximize the return California’s consumers will receive from the investment the ILECs make to upgrade their networks is to ensure that the ILECs erect as few barriers as possible to the use of their modernized facilities by competitors.  That should include an obligation to allow competitors to purchase access to the network for purposes of providing their own new and innovative broadband services to California’s consumers.  By allowing CLECs access to the upgraded network, the Commission can guarantee the most open and consumer-friendly broadband marketplace possible.  In return, the Commission can expect that the competitive marketplace (and thereby the demands of consumers) will serve as the primary force in future investment decisions, pricing and service delivery timeframes.  

C.  ILEC Arguments Against Unbundling DSL-Capable Facilities

SBC and Verizon have argued before state commissions as well as the FCC that RT equipment capable of providing DSL services is “broadband equipment” or “packet switching” equipment that should be excluded from the Act’s unbundling obligations.  This argument ignores two primary facts.  First, even though their upgraded NGDLC equipment allows Verizon California and SBC California additional product capabilities as well as cost savings opportunities for existing services, the fact remains that this equipment for the most part simply upgrades existing equipment used in the provision of retail/unbundled loops.   

This equipment, even in its upgraded form, will continue to provide the only connection from the end users’ premises to the incumbents’ central offices.  As such, it still constitutes a local loop.  It is obvious that these facilities maintain the same bottleneck characteristics that forced Congress to unbundle the ILECs’ networks in the first place, i.e., the economics associated with a competitor replicating this crucial network element make such an endeavor extremely unlikely except in the most limited circumstances.  

Second, though the ILECs would generally encourage regulatory agencies to view the facilities allowing them to provide broadband services as separate and distinct from the local exchange network (they generally refer to them as “overlay networks” or “broadband networks”), nothing could be further from the truth.  Investments aimed at providing ILECs expanded DSL capabilities are little more than upgrades to the very loop facilities that Congress requires them to provide on an unbundled basis today.  Indeed, the ILECs deployed and planned “broadband networks,” if they can be referred to as such for the sake of argument, relies so heavily upon their existing, embedded loop network the two are indistinguishable.  The diagram below helps to make this point:



   Diagram 5

Though it is clear that the incumbents must upgrade their DLC electronics and must include packet switching capabilities in their central offices in order to provide broadband services, the diagram above highlights the fact that, in actuality, only a small portion of the existing network must be upgraded.  Said a different way, the vast majority of the network and support structure required to provide broadband services are those that already support existing outside loop plant.  All the critical components of the elements, namely the (1) central office structure, (2) the cabling frames, (3) the vault, (4) the underground cabling system, (5) telephone poles, (6) conduit, (7) remote terminal location (including rights of way, cabinet or hut, etc.), (8) the SAI (“serving area interface”) itself, (9) fiber cable, (10) copper distribution cable, (11) the entrance into the customer’s premises including the NID, are the same, whether the incumbent is providing broadband or traditional voice services.  Likewise, the operational support systems (“OSS”) necessary to identify and provision those facilities, the trained workforce, etc., all of these assets are shared by all of the incumbents’ facilities whether they provide broadband or traditional voice grade services.  

It is these facilities that represent the greatest bottleneck to replicating the incumbents’ loop network.  As such, though the ILECs may prefer to represent a “broadband network” as a stand alone entity, the facts simply do not support such a notion.  The Wisconsin Commission, in its recent Decision and Order in Docket No. 6720-TI-161, succinctly rejected this same argument as posed by SBC:

Findings of Fact

55.  The Project Pronto, Next Generation Digital Loop Carrier (NGDLC) loop architecture, which is designed to provide advanced services, replaces traditional copper loops.  Project Pronto is not an overlay network.

To further reinforce the point, Project Pronto will pay for itself by the network efficiencies generated from its deployment.  SBC is investing $6 billion in its deployment of Project Pronto to enable SBC to bring fiber facilities much closer to neighborhoods across its thirteen-state region.
  The deployment of fiber and NGDLC equipment will enable SBC to overcome loop length and line condition limitations in its network.
 This deployment of facilities will dramatically increase the availability of DSL to consumers.    As such, Project Pronto will bring fiber closer to the home “so that DSL services will be available to approximately 80% of SBC’s customers” territory-wide.
  

But equally important to the benefits of increasing the market for DSL, the placement of Project Pronto NGDLCs, OCDs and the other network improvements have additional benefits.  SBC claimed in its October 18, 1999 Investor Briefing newsletter that the “network efficiency improvements alone will pay for this [Project Pronto] initiative.”
  SBC also stated in its Investor Briefing that it will attain “annual savings of $1.5 Billion by 2004” and that the “capital and expense savings pay for [the Project Pronto] initiative on [a net present value] basis.”
  
SBC has detailed the dramatic impact that deploying Project Pronto will have on the cost structure of the network.  In particular, SBC expects to realize expense savings because the fiber it is deploying is much more efficient than the copper it is replacing from a maintenance standpoint, and with fiber “the cost of providing additional bandwidth via electronics will be significantly less than adding more copper lines.”
  SBC also expects to realize capital expenditure savings for feeder, trunking and provisioning of $600 million annually by 2004 as a result of its Project Pronto network upgrades.
  In addition, the Project Pronto network efficiency initiatives are projected to save $450 million from converting current copper based T-1s to new lower cost fiber facilities.

ILECs have used the claim that their “broadband networks” are separate entities (or “overlay networks”) in an effort to convince policy makers that separate and distinct rules should apply to those facilities (i.e., no unbundling).  Likewise, ILECs have attempted to convince policy makers that a competitive market for “High Speed Internet Access” exists already through the participation of cable companies and their high speed modems. Therefore, they argue, no compelling public policy incentive exists that would prompt such unbundling.  

There are many flaws with both arguments.  First, as we have described above, the fundamental premise of the argument is invalid, i.e., there is no separate “broadband network” and hence, the conclusion necessarily fails.  Second, it is improper to define the upgraded loop network as a network aimed only at providing additional opportunities for high-speed Internet access.  The technical capabilities of the new upgraded loop network far exceed simple high-speed Internet connectivity.  If used to its full potential (by allowing nondiscriminatory access in a competitive environment), those facilities will provide expanded opportunities for virtual private networks used by companies to support telecommuting, video delivery opportunities for distance learning and remote medical care, in addition to any number of other opportunities yet to be marketed that will, undoubtedly, promote the purposes of SB 1563.  However, an important point must be made:  Where a single entity (like Verizon or SBC) is allowed to control the way in which the vast majority of the broadband infrastructure will be used (and the services it can or will provide), innovation is stifled, complementary investment becomes unlikely, and the business interests of the ILECs, instead of the demands of consumers, dictate the menu of services ultimately produced.  

The Commission should understand that this is not just hypothetical pondering.  For example, it is generally held that DSL is being deployed more broadly today by ILECs than in the past, not because technology has advanced so substantially, but because competition has finally forced their hand.  In a report to the Chairman of the FCC (at that time William E. Kennard), members of the FCC’s Cable Services Bureau had the following to say regarding the increased DSL deployment by ILECs:

The ILECs’ aggressive deployment of DSL can be attributed in large part to the deployment of cable modem service. Although the ILECs have possessed DSL technology since the late 1980s, they did not offer the service, for concern that it would negatively impact their other lines of businesses.73  The deployment of cable modem service, however, spurred the ILECs to offer DSL or risk losing potential subscribers to cable. In various communities where cable modem service becomes available, the ILECs would soon deploy DSL service that was comparable in price and performance to the cable modem offering.  Thus, prior to cable modem deployment, the ILECs had little incentive to deploy DSL and the consumer had no choice for highspeed Internet access.
  [emphasis added]


73  The deployment of DSL could have an adverse impact on the telephone companies’ T1 business. T1 is a form of high-speed access that was sold primarily to business customers. With a price range of $300 to $3000 per month, the T1 business generated high profit margins for the telephone companies. Since the price point of DSL was lower, ranging from $50 to $1000 per month (depending on the type of DSL), the deployment of DSL service would undercut the T1 business. See Banc of America Securities, Equity Division, Wireline Telecom Services, at 3 (April 1999). (BofA Report).  

This point is important to understand because it provides the Commission insight into why the ILECs will try so vehemently, even if required to provide unbundled access to their DSL facilities, to limit the capabilities of those facilities available to competitors (and even to their retail customers).  Even though the DSL equipment deployed by the incumbents is capable of supporting numerous DSL services (at varying levels of bandwidth and delivery methods) Verizon (if its FCC PARTS tariff is any indication) will decline to provide many of those services to its customers (and to competitors) in order to protect many of its existing, non-DSL offerings. It is also clear from SBC California’s position in the Permanent Line Sharing Phase of OANAD that it to wishes to restrict the availability of DSL services. Only by permitting CLECs access to the full capabilities of the equipment, not just those to which ILECs limit their retail customers, can consumers reap the full potential of the ILECs’ network modernization effort as competition dictates.

D.  How to Unbundle the New Upgraded Loop 

This topic is addressed exhaustively and in detail in the Permanent Line Sharing Phase of OANAD, but Joint Commentors will more generally and briefly address the subject here.  Thus far, we have discussed the “What” and the “Why” surrounding the Joint Commentors’ recommendation that the ILECs be required to unbundle fiber-fed DLC loop architecture.  The “How” remains another important factor.  Over the last four years, the manner by which a DSL-capable loop architecture like that described above can be unbundled has been hotly debated both at the state and federal level (primarily in the context of SBC’s Project Pronto initiative).  Through detailed proceedings at this Commission and the FCC and in Texas, Illinois, Michigan, Ohio, New York and Wisconsin (among others), both ILECs and CLECs alike have introduced substantial data supporting certain unbundling architectures (on the part of CLECs) and reasons why such architectures are allegedly not technically feasible or more accurately, “technically preferable” (on the part of the ILECs).  

This process has educated both ILECs and CLECs as to those unbundling mechanisms that are truly workable in today’s DSL environment, as well as those that may not yet be ripe.  Joint Commentors rely upon their experience in these various forums (and in the market) in providing the Commission a simple set of unbundling rules that can be used to provide unbundled access to the upgraded loop network.  Again, however, these detailed requirements are addressed exhaustively in the Permanent Line Sharing Phase of OANAD.

A.
The Commission should conclude that fiber-fed DLC equipment (including DSL-capable hardware), is a component of the local loop facility.  As such, those facilities are subject to unbundling obligations.  

B.
The Commission should recognize that allowing competitive carriers access to the ILECs’ loop network at any technically feasible point would enhance opportunities for innovation and a competitive broadband marketplace.  While current limitations (both economic and technical) may exist with respect to many of these potential interconnection points, at a minimum, carriers should, today, be allowed to access the ILECs’ local loop facilities at the Central Office level (both voice and data components of the local loop).  Likewise, the Commission should conclude that CLECs are allowed to access these facilities at more disaggregated levels, unless the ILEC can prove that such disaggregated access is technically infeasible.

C.
Competitors should be able to access the ILECs’ loops in as efficient a manner as possible (even if the ILEC is required to modernize its network in a manner directly aimed at improving this efficiency).  At a minimum, an ILEC should be precluded from erecting barriers aimed simply at increasing the costs CLECs would incur in accessing components of its enhanced loop plant.  For example, CLECs should not be required to collocate in order to access components of the enhanced loop plant, but should be allowed to combine components of the loop with other UNEs (e.g., inter-office transport and multiplexing) for purposes of minimizing collocation and transport costs.  

D.
Arrangements should exist whereby more than a single provider can share the full features and capabilities of the loop.  No arbitrary restrictions should exist that preclude efficient arrangements like “line splitting” wherein a CLEC focused primarily on providing data services can “share” the features of the loop with a voice CLEC for purposes of providing the customer a full menu of services.

E.
Finally, and perhaps most importantly, CLECs should be allowed to use the full features and capabilities of the equipment installed in conjunction with the loop network upgrade.  ILECs should not be allowed to dictate the manner by which CLECs can use the UNEs they access.  For example, today’s DSL-capable DLC equipment can provide any number of transmission capabilities supporting numerous types of data transmission between the customer’s premises and the Central Office.  Each type of transmission may support a different data application (e.g., simple Internet access versus more demanding video applications) and the importance of such transmission options may vary among CLECs.  At this time, SBC provides only and Verizon intends to provide only Asymmetrical DSL to their residential customers.  However, the equipment SBC has deployed and Verizon intends to deploy will also support additional, advanced DSL options, including SDSL (Symmetric DSL) and HDSL (High Bit Rate DSL).  The more broadly the Commission defines the ILECs’ obligations with respect to allowing CLECs to use the equipment to its fullest extent, the more innovative carriers can be in delivering services to California’s consumers in the most expeditious timeframe possible.

The ILECs have argued at length that current law does not support unbundling “broadband facilities” and/or that no compelling public policy need exists for such unbundling (given the presence of cable modem competition and other competing forms of high-speed Internet access).
  As we already addressed briefly above, each of these arguments lack merit as they too narrowly construe the benefits of unbundling.  However, in addition to these somewhat global arguments aimed at thwarting unbundling obligations altogether, the incumbents have also attempted, in tariffs and/or interconnection agreements, to include specific prohibitions or restrictions on access to their DSL-capable loop facilities that are equally damaging to a requesting carrier’s use of those facilities on any manageable commercial scale.  The Commission should endeavor to overcome not only the more global limitations, but also the equally destructive business/practical restrictions.  For an overview of these restrictions, the Commission need look no further than Verizon’s withdrawn federal tariff for Packet At Remote Terminal Service (“PARTS”), a copy of which is included with these comments as Attachment 1, and SBC California’s positions in the Permanent Line Sharing Phase of OANAD.
  

Verizon’s PARTS service is nothing more than a package of DSL services offered by Verizon utilizing its new NGDLC facilities.  On September 4, 2002 Verizon’s federal PARTS tariff became effective.
  Unfortunately, Verizon’s federal PARTS tariff included a number of unreasonable terms and conditions and Verizon’s rates for PARTS services substantially exceeded any level of reasonableness.  As a result, the FCC on November 18, 2002 issued its Order Designating Issues for Investigation in WC Docket No. 02-362, delineating a number of issues and questions Verizon would be required to address specific to its PARTS tariff.
  Rather than defend its rates, terms and conditions for its PARTS service, however, Verizon on November 22, 2002 withdrew the tariff.
  Since withdrawing its tariff at the FCC, Verizon has not resubmitted another federal tariff nor has the PARTS service been made available through the filing of any individual state tariff.  Instead, Verizon has now suggested that it will provide carriers access to its PARTS service via negotiated commercial agreements (presumably not subject to the strictures of Section 251).  Similarly, as revealed in the Permanent Line Sharing Phase of OANAD, SBC California restricts access to its Project Pronto architecture to a wholesale service offering and has refused to offer unbundled access to Project Pronto on nondiscriminatory terms and conditions.

Verizon California and SBC California would require carriers to collocate before they could access the enhanced capabilities of their upgraded loop plant to provide DSL services.  This prohibition is not based upon any technical limitation inherent in the fiber-fed DLC network architecture, or any practical concern regarding efficient provisioning.  Instead, this prohibition appears to exist solely because the ILECs believe they can impose such a restriction and because doing so substantially increases the costs their competitors face in using these DSL-capable facilities.  Allowing carriers to aggregate DSL traffic from multiple central office locations and transport that traffic to a single collocation point via the use of unbundled interoffice transport would save carriers substantial monies and would provide a far more efficient, low cost alternative.  However, the unreasonable requirement that a carrier collocate in each central office wherein it wishes to serve a customer using the upgraded network architecture prohibits this more efficient aggregation.  

It is important to note that prior to Verizon withdrawing its federal tariff, the FCC was also interested in why Verizon was proposing to require all carriers accessing the PARTS network to collocate in the central office serving the end user customer:

43.  PARTS is available only to customers that purchase physical or virtual collocation or otherwise establish collocation arrangements.  Is there a technical reason that customers must be collocated in order to purchase PARTS?  Verizon must explain in detail the technical limitations associated with deploying PARTS in conjunction with interoffice transport, instead of collocation.  If there are no technical limitations, why is PARTS made available only to customers who are collocated?

SBC California does limit and Verizon intends to limit also the transmission quality available to carriers between the DSLAM-capable remote terminal and the interconnection point in the central office to a single option. While the facilities will support numerous transmission options, the ILECs offer or will offer the single option of an Unspecified Bit Rate (“UBR”) transmission provided over a single Permanent Virtual Circuit (“PVC”).
  This is problematic because this prohibition predestines the services carriers are able to provide end users using the network, i.e., Internet connectivity.  

UBR transmission is a “best efforts” transmission that defines the maximum bandwidth available to a single customer at any point in time, but does not necessarily guarantee the actual bandwidth the customer will receive at any single point in time.  The customer is simply provided the bandwidth that is available in the system at the point in time a transmission occurs.  While this type of transmission generally works well for delay-tolerant applications like Internet browsing, wherein long periods of “non-transmission” time elapse while customers are reading or reviewing information from a website, this type of transmission does not work particularly well (or at all) for most video, high-volume data transfer or voice applications.  As such, the ILECs’ attempt to limit the capabilities available to their competitors, likewise limits the services competitors can provide their customers using those facilities.
 
The ILECs also would limit carriers to asymmetrical DSL services (ADSL) geared almost solely for Internet access.  Such asymmetrical transmission is only one of many options supported by the DSL-capable equipment and limiting competitors to that single ADSL option drastically reduces the commercially viable alternatives available to consumers (e.g., business-grade DSL services wherein synchronous transmission made possible by SDSL or HDSL is preferred for large data-movement applications).

SDSL and HDSL are symmetric DSL capabilities, meaning they provide the consumer access to the same level of bandwidth both on the transmit and receive portion of a communication (i.e., “upstream” and “downstream”).  These types of symmetric capabilities are important for a number of applications, many of which would support business-grade services.    Both of these types of DSL are supported by the NGDLC equipment deployed by SBC California and intended to be deployed by Verizon.  Indeed, Verizon’s Litespan Deployment Guidelines indicate that Verizon will support HDSL services using its NGDLC equipment for its own internal use, but it won’t provide an HDSL alternative to its interconnecting carrier customers (or presumably its retail customers).  Put simply, by not affording CLECs nondiscriminatory unbundled access to the upgraded network, the ILECs are shielding their services from competition and limiting the services that can be made available to consumers

This is a prime example of the stifling influence that will be created by allowing ILECs to dictate the manner by which their upgraded networks are made available to consumers without competitive access.  HDSL is often used by ILECs as a delivery method for DS1 special access circuits (HDSL provides a symmetric 1.544Mbps connection highly similar to a SONET DS1 channel).
  It appears that Verizon intends to equip its NGDLC equipment to support HDSL circuits for purposes of delivering DS1 local channels, however, Verizon does not intend to provide a retail or wholesale HDSL offering.  This appears to be an attempt on Verizon’s part to protect its high-priced special access service offering and limit the extent to which its new DSL platform is able to eat into its existing special access profits.  It is this very process of dictating the services that are ultimately made available to customers (and the prices and timeframe within which they are made available) that the Commission should be attempting to avoid by fostering a competitive marketplace.  Thus, the Commission should not only mandate unbundled access, it must also preclude the ILECs from limiting competing carriers from access to the full features inherent within their facilities.  

The FCC was obviously concerned about this same issue when it raised the following questions with regard to Verizon’s PARTS tariff and the ability Verizon would have to limit services available to end user customers:

38. Verizon states in its tariff revisions that “[o]ne Permanent Virtual Circuit (PVC) per service arrangement is supported” and further states that “PARTS supports an Unspecified Bit Rate quality of service on an ATM Port connected to the Customer’s collocation arrangement.”  Verizon’s tariffs also provide that “[f]our types of PARTS will be available based on the downstream and upstream speed combinations selected by the Customer,” but the downstream and upstream data rates are symmetrical for only one such class of service.  This raises concerns because symmetrical data rates are important in many user applications.  For example, telecommuting workers need symmetrical rates in order to upload, or transmit, data sent from their home office at the same rate they can download information sent to them.

The Commission should require the ILECs to afford complete and nondiscriminatory unbundled access to the their upgraded network facilities as requested by the Joint Commentors and the Joint CLECs in the PLS in order to promote consumer choice and the wide availability of a variety of advanced services.

E.  The FCC’s “Necessary” and “Impair” Standards

In addition to arguments regarding the competitive nature of the high-speed Internet marketplace and attempts to frame DSL-capable RT equipment as an “overlay network,” the ILECs have also argued that the FCC’s UNE Remand Order
 prohibits state commissions from requiring that DSL-capable facilities be unbundled.  Before rebutting these arguments directly, however, Joint Commentators highlight the fact that this Commission has already indicated that absent any authority from the FCC, it can rely upon its own state law to require ILECs to offer unbundled access to their facilities and to combine unbundled elements:  


In its Interim Opinion Establishing A Permanent Rate for the High Frequency Portion of the Loop, the Commission concluded:

Consistent with §§ 261(b) and (c) of the Act, and given the state’s independent authority under Pub. Util. Code § 709.7 and that section’s mandate, we have the authority to require line sharing and to set permanent rates for the line-sharing UNE.  We exert that authority here and order that ILECs will continue to offer the line sharing UNE, and we adopt permanent prices for the HFPL in California.”).


In the Final Arbitrator’s report adopted by the Commission in A. 01-01-010, the Commission revisited its own prior precedent and judicial precedent reaffirming its independent authority in a similar context:

The Commission concluded in its OANAD Order, D.99-11-050, and in its decision approving the arbitrated agreement between AT&T and Pacific, that it has the independent authority under state law to order Pacific to combine UNEs for CLECs.  While the FAR in the Level 3 arbitration had a different outcome, the arbitrator there relied on the Court of Appeals conclusion that the Act imposes no “duty on the incumbent LECs to do the actual combining of elements…the plain meaning of the Act indicates that the requesting carriers will combine the unbundled elements themselves.”  (Iowa Utilities Board v. FCC 120 F.3d 753 (8th Cir. 1997) at 813.)  The Level 3 arbitrator did not explore the option of whether the state has independent authority to order combinations.  Clearly, the decisions in the 9th Circuit which MCIm cited address the specific issue we are concerned with here, namely whether the state commission does have the authority to order the ILEC to combine UNEs.  The 9th Circuit upheld that right, and the Supreme Court declined to review those cases further, so the 9th Circuit decisions are final. 
 


The California Commission has firmly taken the position before the FCC that “[t]he 1996 Act thus reserves to the states ‘the ability to impose additional requirements so long as the requirements are consistent with the Act and [further competition].’”
  It did so in the context of its strong recommendation that all types of ILEC local loops should be required to be unbundled:

California urges the FCC to require unbundling of all types of loops with associated electronics, whether traditional all copper, or new hybrid mix of fiber and copper, or an all fiber loop.  All loops defined based on bandwidth must be accessible to competitors.

……

California also believes that the FCC should not distinguish between existing and new network facilities in determining unbundling requirements.  The FCC should not consider these overlay or new facilities as multiple alternatives, thus alleviating the incumbent LECs from any of their unbundling obligations.  These overlay network facilities, which can provide the customer with higher bandwidth, must be unbundled in order to allow for competition.
 

This independent state ground aside, a review of the FCC’s relevant rules, and the information needed to determine the extent to which they require unbundled access, is an informative endeavor.  Accordingly, in this next section of these comments, Joint Commentors address point-by-point the usual ILEC arguments regarding the FCC’s UNE Remand Order.

The ILEC argument generally goes something like this:

A.
Because loops capable of supporting DSL services rely upon packet transmission and almost without exception include attached electronics which provide packet switching functionality under the FCC’s definition,
 and

B.
Because the FCC in its UNE Remand Order “decline[d] at this time to unbundle the packet switching functionality except in limited circumstances,” therefore

C.
Fiber-fed loops including DSL-capable RT equipment are not required by the FCC to be unbundled.  As such, the ILEC’s unbundling obligations with respect to advanced services (of which DSL is a subset) are limited only to (i) providing access to unbundled copper loops that will support DSL in scenarios drastically limited by length (as discussed earlier), and (ii) providing access to the “high frequency portion of the loop” (“HFPL”) wherein the ILEC provides access to the non-voice band portion of a copper loop currently serving an ILEC voice customer (i.e., “Line Sharing”). 
D.
Further, because the FCC has already declined to require that packet switching be provided on an unbundled basis, state commissions are precluded from requiring such unbundling within their own intra-state jurisdictions.

E.
And finally, even though the FCC within its UNE Remand Order defined an exception whereby in “limited circumstances” it would require that packet switching be unbundled,
 fiber-fed loops including DSL-capable RT equipment do not fit within those “limited circumstances” (as defined by the FCC’s “Four Part Test” which Joint Commentors will describe in more detail later).

The ILECs arguments are riddled with holes and we will rebut each of their above-stated claims below.  Before beginning a direct, point-by-point rebuttal, however, there are a number of important facts to consider.  First, it is important to note that the FCC, in paragraph 304 of its UNE Remand Order, finds that “[b]ecause packet switching and DSLAMs are used to provide telecommunications services, packet switching qualifies as a network element.”  Further, in the next paragraph (305) the FCC concludes that packet switching functionality does not merit “proprietary” classification.  Both of these conclusions are important because they dictate that as a network element, packet switching is subject to the FCC’s “necessary” and “impair” standards, and likewise, because this particular element has no proprietary standing, it is subject only to the less stringent “impair” analysis.

In responding to the Supreme Court’s remand of its Local Competition Order, the FCC in its UNE Remand Order describes its intention to give meaning to the “necessary” and “impair” standards imposed by Section 251(d)(2) of the Act.
  The FCC’s discussion means that, when considering whether a network element should be unbundled, two standards of differing stringency will be applied, depending upon whether the network element in question is “proprietary” or not.  If the element is proprietary, unbundled access will be allowed only where, “taking into consideration the availability of alternative elements outside the incumbent LEC’s network, including self-provisioning by a requesting carrier or acquiring an alternative from a third-party supplier, lack of access to the element, precludes a requesting telecommunications carrier from providing the services it seeks to offer.” 47 C.F.R. § 51.317(a)(1). [emphasis added]  If, however, the network element is not a “proprietary” element, then a less stringent “impair” standard is all that must be met before the network element must be unbundled.  The FCC defines its “impair” standard as follows:  “…taking into consideration the availability of alternative elements outside the incumbent LEC’s network, including self-provisioning by a requesting carrier or acquiring an alternative from a third-party supplier, lack of access to that element materially diminishes a requesting carrier’s ability to provide the services it seeks to offer.”  47 C.F.R. § 51.317(b)(1) [emphasis added].

Because packet switching is not a proprietary network element, it must be unbundled if lack of access to that element materially diminishes a requesting carrier’s ability to provide the services it seeks to offer (as opposed to determining that without such access the requesting carrier would be precluded from offering the services it seeks to offer).  With this analytical framework in mind, Joint Commentors’ response to the ILEC argument detailed above can be summarized as follows:

A.
Though the FCC more than three years ago declined, at that time, to require packet switching to be provided on an unbundled basis, evidence available today compels the California Commission to undertake a new “impair” analysis of its own to determine the extent to which it should require such unbundling in California.

B.
The California Commission is not prohibited from conducting its own analysis of packet switching for purposes of determining whether it will require the ILECs to offer DSL-capable loops in an unbundled format.  While individual states may not remove UNEs from the FCC’s national list, they are free to add UNEs if they give proper consideration to the FCC’s “necessary” and “impair” standards.  A review by the California Commission of the impair standard as it applies to packet switching in California today will reveal the need to unbundle the ILECs’ packet switching functionality.  

C.
Even if, however, the California Commission declines to undertake an up-to-date analysis of packet switching in California using the FCC’s impair standard, the ILECs’ fiber-fed loops fueled by DSL-capable RT equipment fall squarely within the FCC’s exception to its own packet switching rule.  Because the ILECs pass the “four part test” in California, the FCC’s rules require the ILECs to unbundle their DSL-capable loop facilities.

The FCC in its UNE Remand Order (¶307) declined to require ILECs to unbundle packet switching based largely upon the state of the advanced services industry at that time (1999).  Quoting aggressive deployment schedules by competitors and its belief that “…competitive LECs and cable companies appear[ed] to be leading the incumbent LECs in their deployment of advanced services,”
 the FCC concluded that “marketplace developments like the ones described above suggest that requesting carriers have been able to secure the necessary inputs to provide advanced services to end users in accordance with their business plans.”  The “marketplace developments” alluded to by the FCC in this excerpt, and as quoted in paragraph 307, include the following:

-
“…in 1999, Rhythms expects to roll out xDSL services in 1,000 end offices nationwide.”

-
“Northpoint plans to expand its DSL-based local networks from 25 major markets, representing 37 metropolitan statistical areas (MSAs), to 28 markets, or 61 MSAs, by the end of 1999.”

-
“…Earthlink has partnered with Sprint to offer nationwide xDSL service.”

Substantial research isn’t required to understand how poorly these “marketplace developments” fared shortly after the FCC’s UNE Remand Order was released.  Rhythms never did expand its service territory to those 1,000 end offices.  Indeed, on August 2, 2001 Rhythms announced that it had voluntarily filed for reorganization under Chapter 11 of the U.S. Bankruptcy code.  Instead of expanding to serve 1,000 end offices, Rhythms announced that it would be pulling out of at least 150 existing central office locations and would be disconnecting DSL customers by August 13, 2001.
  It subsequently exited the market altogether.  Northpoint landed in similar straits filing for bankruptcy protection earlier in the same year (January 2001), ultimately selling its asset base to AT&T for a total of $135 million.  Similar contraction, as opposed to expansion, was also the case at Sprint.  

Throughout most of 1999 and 2000, Sprint heavily publicized its Integrated On Demand Network (“ION”) initiative aimed at a nationwide rollout of residential and business broadband service applications (fueled largely by DSL delivery in most areas).  As a part of ION, in association with Earthlink (a national ISP provider), Sprint intended to provide the first nationwide high-speed Internet service capable of serving the vast majority of the nation’s Internet users.  Unfortunately, facing the same difficulties in acquiring facilities and technology capable of meeting its demands at economically viable levels, Sprint’s ION initiative also went the way of both Northpoint and Rhythms late in 2001.

It is important to note that the examples above are not exceptions to the rule, but instead, are simply the tip of a tragic iceberg of evidence heralding the troubles experienced by competing advanced services providers (i.e., non-ILEC providers).  Covad, also mentioned by the FCC in paragraph 307 of its UNE Remand Order, continues in operation today, but only after reorganizing under Chapter 11.  In simplest terms, the marketplace for competing DSL providers has been decimated, in stark contrast to the rosy picture of apparent health, buoyed largely by enormous venture capital investment, which presented itself to the FCC in 1999.  The following chart is truly worth 1,000 words.

Table 1


Table 1 above highlights the reduction in capitalization that has occurred within the marketplace for independent DSL service providers since the FCC issued its UNE Remand Order on November 5, 1999.  Because market capitalization can be used as a relatively good proxy for the capability any company has to expand its existing business plan, or even in some cases to maintain its existing business, the table above indicates that the factual basis upon which the FCC made its initial decision not to unbundle packet switching (i.e., that competitors seemed to be leading the ILECs in broadband deployment and hence, “have been able to secure the necessary inputs to provide advanced services to end users in accordance with their business plans”)
, is no longer accurate (if it was ever true).  Indeed, since 1999, the average capitalization at a competing DSL provider has fallen by 90% to 100% (liquidation), bringing into question the health of the entire industry, let alone the extent to which rapid expansion is likely.

SBC California would have the Commission view the alleged plethora of alternative broadband service providers as part of its unbundling analysis and as evidence that SBC California already faces stiff competition in the broadband market.  While cable providers continue to represent the largest source of competition for SBC California in this field, the competitive landscape has changed dramatically since the inception of the Permanent Line Sharing Phase of OANAD. 

The Commission itself recognizes:

In California, ILECs remain the dominant providers of local services to the vast majority of customers in the areas in which they serve.  This is particularly true in broadband service markets to residential and small commercial customers.  In addition, more California customers are serviced by Pacific Bell/SBC’s DSL service than by competing cable modem services, and SBC’s market share is growing.  Currently in California, there are 735,677 ADSL lines and 609,174 cable lines provided by both ILECs and CLECs.  The vast majority of the ADSL lines are provided by Pacific Bell/SBC.  And significantly, 11 million Californians, or one-third of all Californians, live in cities where DSL service is the only choice for broadband service.

As the dominant provider of broadband services in California, unbundling requirements applicable to Pacific/SBC must therefore remain in place if significant competition is to become a reality, and its benefits brought to California customers.  Indeed, the fact that Pacific/SBC has successfully promoted DSL service to customers under the current regulatory environment to the point of outstripping cable modem service makes clear that the current regulatory environment is conducive to, and does not impede investment in, broadband technology by the ILEC.

Therefore, the Commission must act quickly on the Joint CLECs’ requests in the Permanent Line Sharing Phase to open SBC California’s network, including the fiber-fed NGDLC portion, to competition via line sharing and line splitting and apply the same principles and requirements to Verizon California.

ILECs have argued in near unanimity before state commissions across the country that because the FCC has already applied its “necessary” and “impair” analysis to the packet switching network element, states are precluded from undertaking a similar analysis within their own jurisdictions.  The FCC’s UNE Remand Order does not support this claim.  First, it is clear that the market forces shaping the FCC’s decision in 1999 have drastically changed.  This alone compels a review of the FCC’s original conclusion, especially in jurisdictions wherein ILECs are using or plan to use new RT-based DSL-solutions to overcome the inherent flaws in a copper-based delivery platform (while attempting to limit competitors to those very same copper loops the ILECs are abandoning in lieu of this new technology).  

Second, and perhaps of equal importance, the FCC’s UNE Remand Order specifically addresses a state’s right to consider adding UNEs that the FCC has failed to include on its national list.  Paragraph 15 of the FCC’s UNE Remand Order states as follows:

Section 251(d)(3) permits state commissions to require incumbent LECs to unbundle additional elements as long as the obligations are consistent with the requirements of Section 251 and the national policy framework instituted in this Order.

Removal of elements from the national list on a state-by-state basis would not be consistent with section 251 and the goals of the Act.

In that same paragraph the FCC highlights a portion of the “national policy framework” that should guide state commissions when adopting additional UNEs within their own jurisdictions:

Promotion of Facilities-Based Competition, Investment, and Innovation.  We may consider the extent to which the unbundling obligations we adopt will encourage the development of facilities-based competition by competitive LECs, and innovation and investment by both incumbent LECs and competitive LECs, especially for the provision of advanced services.  [bold/italic emphasis added]

When taken together, it seems clear that the FCC not only interprets the Telecommunications Act as allowing state commissions to expand upon its rules regarding unbundled network elements, it foresaw that many would.  As such, the FCC provided only the barest outline by which state commissions should guide their judgment in this respect, one important tenet of which was that state commissions should attempt to encourage both CLEC and ILEC investment in advanced services.

The FCC in its UNE Remand Order detailed five criteria that should be evaluated in measuring the extent to which CLECs are “impaired” given certain delivery options.  When evaluating the extent to which a given network element should be unbundled, state commissions should give weight to each of the following criteria, by evaluating the extent to which each criteria would impact a competitor’s ability to provide service if (1) it were provided access to the ILEC’s network elements on an unbundled basis, versus (2) building such network elements itself and/or obtaining those network elements from an alternative third-party provider:

Cost

In addition to the direct costs of purchasing the element, we consider all the costs that requesting carriers would incur using an alternative element to provide the services it seeks to offer.

Timeliness

We also conclude that the time associated with using alternative elements is relevant to a determination of whether a requesting carrier would be impaired in its ability to provide the services it seeks to offer.

Quality

We also conclude that the quality of alternative network elements available to the competitive LEC is relevant to a determination of whether a requesting carrier’s ability to provide service is impaired.

Ubiquity

We conclude that we should also consider the extent to which the competitive LEC can serve customers ubiquitously using its own facilities or those acquired from third-party suppliers. We agree with competitive LECs that they may be impaired if lack of access to an unbundled element materially restricts the number or geographic scope of the customers they can serve.

Impact on Network Operations

We find that we should also consider how self-provisioning a network element or obtaining it from a third party supplier may affect the technical manner in which the competitor can operate its network.  …Thus, material operational or technical differences in functionality that arise from interconnecting alternative elements may also impair a requesting carrier’s ability to provide its desired services.

F.  CLECs Are “Impaired” Without Unbundled Access

Without access to fiber-fed DSL-capable loops in an unbundled format, alternative options that are currently available to competitors in the delivery of DSL services on any type of commercial scale can largely be categorized as follows (focusing on the ability of a competitor to reach the customer’s location with its service):

A.
Rely only upon the copper-only loops that the ILEC currently employs in its network, thereby limiting the size and scope of the addressable market to only those residing near the central office,
 

B.
Place DSLAM equipment at RT or SAI locations in the ILEC’s outside plant network in an attempt to overcome the distance limitations inherent in a copper-loop based DSL provisioning strategy,

C.
Replicate, in some fashion, the facility connecting the customer’s location to the public switched network (or some other non-public network).

Each of the delivery options described above has notable limitations that impair a CLEC’s ability to provide broadband services in competition with an ILEC using DSL-capable RT equipment.  For example, both option number 1 and option number 2 suffer from the same fatal flaw.  Both rely solely on copper facilities, and hence, a CLEC relying upon these options must either (1) accept the fact that a C.O.-based DSLAM will serve only a fraction of the customers within a C.O. (because of the copper length limitation discussed earlier), or (2) attempt to collocate a stand alone DSLAM deeper into the loop network for purposes of overcoming the copper length limitation, most likely at numerous RTs.  Obviously, option number 1 simply does not give the CLEC access to a large component of the addressable DSL market and hence, isn’t a competitively viable long-term solution (especially when the ILECs will be able to reach almost the entire addressable market with their DSL-capable RT approach).  As such, Option number 1 fails miserably in a comparison of the “ubiquity” achievable by accessing the ILECs’ DSL-capable RT equipment on an unbundled basis.

Option 2 does not fare any better.  As discussed briefly earlier in these comments, collocating a stand-alone DSLAM in existing RT locations simply is not a workable alternative for purposes of providing a widespread, semi-ubiquitous product offering.  To find support for this notion, the Commission need look no further than the fact that the ILECs never truly adopted the idea for their own DSL delivery, but instead chose the DSL-capable RT solution in every situation where it is available.  This type of real world experience is exactly what the FCC was referring to when it stated:

Although we find it reasonable to consider cost, time, quality, ubiquity and other factors associated with self-provisioning or acquiring an element from a third-party provider, we do not base our decision on cost models or on the theoretical availability of alternatives from other sources.  Rather, we find the marketplace to be the most persuasive evidence of the actual availability of alternatives as a practical, economic and operational matter.

The technical, practical and economic limitations of collocating a stand-alone DSLAM in an RT environment do not provide an opportunity for using this option except in the most specialized of circumstances.  It is for these reasons that relegating CLECs to the option of collocating stand-alone DSLAMs in RTs would substantially impair CLECs in competing with the ILECs’ more ubiquitous DSL-capable DLC approach.

Even a brief description of the process involved in collocating a single DSLAM at an RT location details the practical limitations such an option entails.  A CLEC requesting to collocate a DSLAM at an ILEC RT would be required to undertake three primary initiatives:  (1) the CLEC would need to facilitate some collocation arrangement with the ILEC for purposes of housing its DSLAM equipment (either physical collocation in the existing RT hut/cabinet or adjacent collocation in a separate structure), (2) the CLEC would need to request some means by which to cross-connect its DSLAM equipment with the copper distribution cables it will use to service its customers and (3) arrange for fiber optic transport connecting its remote DSLAM and its ATM network (likely in a collocation in the ILEC central office).  Each of these steps renders this option nearly unusable from the perspective that (1) it takes too much time, and (2) it is too expensive relative to the number of addressable customers at the RT (two of the very criteria the FCC identified as applicable in its “impair” analysis).  It is also helpful to recount briefly again the experiences of Sprint in pursuing one of the only RT/Collo applications in the nation that has been pursued to fruition.  In FCC CC Docket Nos. 96-98 and 98-147, Sprint explained in detail its experience with collocating its DSLAM equipment at an SBC RT in Kansas.  Joint Commentors attach a copy of Sprint’s ex parte letter as Attachment 1 to these comments.  The Sprint letter is a primer on the difficulties and costs associated with collocating at the RT.  For example, review of the Sprint letter indicates that Sprint undertook the following steps and experienced the following timeline of events in establishing its collocation and subsequent interconnection at the SBC RT:

	Easements granted by land owners, Sprint applies for building permit
	August 2000

	Building permit granted by municipalities after aesthetic issues resolved
	December 8, 2000

	Sprint construction activity finished
	February 2, 2001

	Negotiation with SBC for ECS placement, Sprint places firm order for ECS
	July 12, 2001

	Expected completion date of ECS
	October 10, 2001

	Total elapsed time to complete collocation
	421 days

(1 year, 2 months)


As the chronology above indicates, from the time Sprint decided that a given market area justified collocating its own equipment at an SBC RT, 1 year and 2 months time passed before even the collocation arrangement and interconnection components of its service offering were completed (this timeframe does not include any modification needed to its own network to accomplish service).  The Sprint letter also details the costs involved with its undertaking:

	Cost for easement
	$3,000.00

	Building Permit
	$631

	Landscaping required by municipality for purposes of obtaining permit
	$2,345.00

	Initiation of commercial power
	$842.00

	Materials for construction of collocation
	$78,522.00

	Construction labor
	$23,763.00

	SBC special construction costs (including construction of Engineered Controlled Splice)

	$24,416.00

	Total Cost for Collocation
	$133,519.00


It is important to note that the 14 months and $133,519.00 discussed above were specific to collocating in a single RT.  If Sprint, or any other CLEC, wanted to provide a somewhat ubiquitous DSL offering in California, it would be required to collocate in thousands of RTs/SAIs.  The economic consequences of such an undertaking (not to mention the time) are daunting.  For example, using the Sprint information above, the Illinois Commission concluded that Sprint would need to invest approximately $260 million in Illinois, just for collocation necessary to access copper subloops in a manner comparable to that enjoyed by SBC via its upgraded DLC equipment.  The financial challenges facing a carrier attempting to provide competitive DSL services in California via this same RT-collocated strategy would be even more daunting.

Further, SBC California’s unilateral decision to “hard wire” the RTs (and if Verizon is permitted the same option while refusing to unbundle on a nondiscriminatory basis) causes a dramatic absence of parity between SBC California or its data affiliate or Verizon and CLECs wanting to collocate at RTs, even with the incumbents’ ECS proposal. Under cross examination in the Texas line sharing proceeding, SBC’s network witness acknowledged that ASI can access subloops through Project Pronto at zero incremental cost, while collocating CLECs must pay between $15,000 and $30,000 per RT for access to subloops (setting aside other collocation costs).
  Given SBC’s plan to have 16-24 RTs per central office, collocating CLECs would have to pay between $240,000 and $720,000 more than SBC ASI per CO merely to access subloops through the ECS.


In addition to the prohibitive time and cost restraints involved with collocating at an RT, the operational obstacles are also intimidating.  In order for a CLEC to collocate its own DSLAM at an ILEC remote terminal, it generally must have access to the following: 

-
physical location in which to deploy its equipment; 

-
power to run the equipment and heat, ventilation, and perhaps air conditioning (“HVAC”) to control the equipment environment; and 

-
efficient means to connect and modify cross-connection of the equipment to other necessary facilities, such as the copper pair on the customer’s side of the remote terminal and fiber feeder facilities back to the central office.

Another issue to consider is space constraints.  Even if there is space sufficient to accommodate one CLEC’s DSLAM, unless a costly separate structure is erected near the RT or SAI, it is highly unlikely that a second or third competing carrier could deploy a DSLAM at the same RT.  Thus, there are real, physical constraints on the level of DSL competition that can evolve, if the Commission intends to rely solely upon the RT-collocated DSLAM option.

In addition to cost, time, space and operational limitations described above, it is important to discuss another more technical, service-impacting shortfall of the RT-collocated DSLAM option.  When the ILEC upgrades its network by installing DSL-capable line cards in its NGDLC equipment, that DSL-capable RT equipment will generate substantial interference that will substantially degrade the quality of a competing service relying upon a stand-alone DSLAM (whether that DSLAM is collocated in the CO or at the RT).  Indeed, Verizon’s own network guidelines caution Verizon’s engineers not to provision DSL services provided via a CO-based DSLAM on facilities located in close proximity to facilities supporting RT-based DSL.  Verizon’s guidelines indicate that its own lab tests have shown that CO based DSLAM and RT based DSL services are not “spectrally compatible” 
 as RT-based DSL services generate substantial interference on non-RT-based DSL services.  Given all these constraints, it becomes clear that collocating a stand-alone DSLAM at an ILEC remote terminal is not viable for multiple carriers in the long term.

The information above highlights the fact that relegating CLECs to the use of existing copper loop facilities, with or without a DSLAM collocated at an RT, fails miserably under the FCC’s “impair” analysis.  As such, the only remaining option reasonably available to CLECs for purposes of providing mass-market broadband services would be to build their own facilities.  While certainly this option may prove economically viable in the most unique of circumstances (and over time), it also fails miserably when comparing the cost, timeliness and ubiquity that could be achieved by accessing the ILECs’ upgraded loop facilities on an unbundled basis in the near term.

G.  The ILECs’ Upgraded Loop Network Facilities Cause Them to Fit Within the FCC’s Packet Switching Exception

In the same section of the UNE Remand Order, wherein it declined to unbundle packet switching as a general matter, the FCC also recognized that certain exceptions must exist to its rule:

313.  …..In locations where the incumbent has deployed digital loop carrier (DLC) systems, an uninterrupted copper loop is replaced with a fiber segment or shared copper in the distribution section of the loop.  In this situation, and where no spare copper facilities are available, competitors are effectively precluded altogether from offering xDSL service if they do not have access to unbundled packet switching.  Moreover, if there are spare copper facilities available, these facilities may not meet the necessary technical requirements for the provision of certain advanced services.  For example, if the loop exceeds 18,000 feet, the provision of ADSL service is technically infeasible.  When an incumbent has deployed DLC systems, requesting carriers must install DSLAMs at the remote terminal instead of at the central office in order to provide advanced services.  We agree that if a requesting carrier is unable to install its DSLAM at the remote terminal or obtain spare copper loops necessary to offer the same level of quality for advanced services, the incumbent LEC can effectively deny competitors entry into the packet switching market.  We find that in this limited situation, requesting carriers are impaired without access to unbundled packet switching.  Accordingly, incumbent LECs must provide requesting carriers with access to unbundled packet switching in situations in which the incumbent has placed its DSLAM in a remote terminal.  This obligations exists as of the effective date of the rules adopted in this Order.  The incumbent will be relieved of this unbundling obligation only if it permits a requesting carrier to collocate its DSLAM in the incumbent’s remote terminal, on the same terms and conditions that apply to its own DSLAM.  Incumbents may not unreasonably limit the deployment of alternative technologies when requesting carriers seek to collocate their own DSLAMs in the remote terminal.  [emphasis added]

The following paragraph combines the most important excerpts from the somewhat lengthy paragraph above:

Incumbent LECs must provide requesting carriers with access to unbundled packet switching in situations in which the incumbent has placed its DSLAM in a remote terminal.  The incumbent will be relieved of this unbundling obligation only if it permits a requesting carrier to collocate its DSLAM in the incumbent’s remote terminal, on the same terms and conditions that apply to its own DSLAM.

The FCC’s language above is difficult to misinterpret.  If ILECs place their DSLAMs in a remote terminal, they must provide requesting carriers with unbundled access to their packet switching facilities (including the DSLAM).  An ILEC can avoid this obligation only if it allows a requesting carrier to collocate a DSLAM in the remote terminal on the same terms and conditions that apply to its own.  SBC has placed and Verizon plans to place their DSLAMs in a remote terminal in the form of an advanced DSL-capable DLC line card (indeed, this is the technological advancement at the heart of NGDLC).  Thus, unless the ILECs allow competitors to collocate such DSL-capable DLC line cards in RTs on the same terms and conditions that apply to themselves (which they have already indicated they do not intend to do), they must provide unbundled access to their packet switching equipment.  This requirement exists consistent with the FCC’s existing rules and currently governs the ILECs’ unbundling obligations even if the Commission declines to require the ILECs to unbundle their packet switching functionality more generally (by applying the “impair” standard discussed above).

In attempting to rebut the notion that the ILECs’ facilities fall within the exception the FCC identifies with respect to its general packet switching rule, the ILECs will undoubtedly point the Commission to the FCC’s “4 Part test” included within the actual rules implementing the FCC’s requirements discussed above [§47. U.S.C. 51.319(c)(3)(B)].  Therefore, Joint Commentors will explain the test itself and how the new upgraded loop facilities undoubtedly meet each of the required parts of the test regardless of how creatively the ILECs may attempt to argue to the contrary.  The FCC structures the test as follows:

(B) An incumbent LEC shall be required to provide nondiscriminatory access to unbundled packet switching capability only where each of the following conditions are satisfied:

(i) The incumbent LEC has deployed digital loop carrier systems, including but not limited to, integrated digital loop carrier or universal digital loop carrier systems; or has deployed any other system in which fiber optic facilities replace copper facilities in the distribution section (e.g., end office to remote terminal, pedestal or environmentally controlled vault);

(ii) There are no spare copper loops capable of supporting the xDSL services the requesting carrier seeks to offer;

(iii) The incumbent LEC has not permitted a requesting carrier to deploy a Digital Subscriber Line Access Multiplexer at the remote terminal, pedestal or environmentally controlled vault or other interconnection point, nor has the requesting carrier obtained a virtual collocation arrangement at these subloop interconnection points as defined by § 51.319(b); and

(iv) The incumbent LEC has deployed packet switching capability

for its own use.

Beginning with Part (i), it is clear that when the ILEC has deployed digital loop carrier technology, this portion of the test is automatically “passed.”  While Part (ii) takes just a bit more analysis, the ILECs pass this component as well.  The important language to focus on in this portion of the test is the language requiring that copper loops available to competitors support “…the xDSL services the requesting carrier seeks to offer.”  As we have discussed in detail above, the copper loops to which CLECs would be relegated absent unbundled access to the fiber-fed DLC architecture on an unbundled basis are riddled with real world limitations that prohibit their use as a stand alone provisioning alternative.  For example, for a customer located greater than 18kft from the central office (which a large number are), the copper loops available to competitors simply will not “…support the xDSL services the requesting carrier seeks to offer.”  This is true in nearly every circumstance unless the CLEC collocates a DSLAM at each RT serving customers with loops greater than 18kft. in length to whom it chooses to provide DSL services (a cost prohibitive and operationally unmanageable option, as described above).  Nonetheless, lest the ILECs rely upon this DSLAM collocation option as their savior with respect to Part (ii) of the test, the Commission must turn its attention to Part (iii) where the FCC specifically addresses this option.

In Part (iii), the FCC indicates that an ILEC must allow competitors to collocate DSLAM equipment in its RT structures if it hopes to avoid unbundling obligations.  The ILECs will undoubtedly argue that they fulfill this obligation by offering collocation of a DSLAM at the RT, and hence, are not required to unbundle their upgraded loop facilities.  However, this isn’t the case.  The FCC’s rules implementing its requirements are detailed in the text of the order.  In paragraph 313 of its UNE Remand Order discussing this issue, the FCC stated that:

The incumbent will be relieved of this unbundling obligation only if it permits a requesting carrier to collocate its DSLAM in the incumbent’s remote terminal, on the same terms and conditions that apply to its own DSLAM.

The ILECs’ DSLAMs in these circumstances are contained within the DSL-capable DLC line-card plugged into the DLC equipment housed in its RT.  Absent providing CLECs the opportunity to plug their own DSL line cards into the ILECs’ DLC, an ILEC cannot credibly argue that it provides DSLAM collocation “…on the same terms and conditions that apply to its own DSLAM.”  Certainly neither Verizon nor SBC have offered access that meets this standard. By collocating a DSL-capable plug-in card, the ILEC avoids the collocation space constraints faced by CLECs, avoids the substantial costs and time associated with collocation, and further avoids the interference issues discussed above.  As such, the ILECs clearly fail Part (iii) of the FCC’s test.

Part (iv) of the test again requires a fairly simple analysis.  It is clear that SBC does rely and Verizon will be relying upon packet switching equipment to offer DSL service over their upgraded loop facilities.  As such, it is clear that SBC has deployed and Verizon will be deploying packet switching capabilities “…for its own use.”  Only one additional point is probably necessary with respect to this part of the test.  In the past SBC argued extensively that because it implemented packet switching technology in its network, solely for the use of its ISP and CLEC customers, it did not literally deploy packet switching “…for its own use.”  Instead, argued SBC, its data affiliate SBC Advanced Solutions, Inc. (“ASI”) would buy the packet switching functionality from the SBC ILEC, as could any other CLEC, and then repackage that functionality for use by its end user customers.  As such, it had not deployed any packet switching for its own use.  Though this argument had many holes and failed in front of numerous state commissions (each commission finding that SBC indeed had deployed packet switching for its own use, regardless of the role of its subsidiary), it is Joint Commentors’ understanding that Verizon has folded its own advanced services subsidiary into its general operation.  Hence, even this specious argument would not apply to Verizon.

Given the fact that the ILECs pass all four parts of the “Four Part Test,” it is even clearer that both well-reasoned regulatory policy, as well as the FCC’s rules, require that SBC and Verizon offer unbundled access to their fiber-fed DLC loop facilities.  This is true whether the Commission decides that it will employ its own analysis, apply the FCC’s “impair” standard generally to packet switching in California, or whether it prefers simply to review the issue in the context of the FCC’s stated exception to its packet switching rule.  In all these ways, all available evidence compels a decision allowing competitive carriers access to the ILECs’upgraded loop facilities on an unbundled basis.  A competitive market is simply the most effective manner by which to ensure that California’s consumers reap the full benefits of improved network infrastructure and availability of advanced services consistent with the policy goals of SB 1563.
III.  THE COMMISSION SHOULD REMOVE OTHER BARRIERS TO LINE SPLITTING, OR THE COMPETITIVE PROVISIONING OF ADVANCED SERVICES IN CONJUNCTION WITH UNE-P, AND LINE SHARING

On the general issue of line splitting, the Joint CLECs in the PLS and Joint Commentors here respectfully urge the Commission to adopt the following fundamental findings:

· SBC California has an obligation to permit line splitting over UNE-P, which includes support for migration from UNE-P to line splitting arrangements. 

· SBC California must also support migration from line sharing to line splitting arrangements. 

· SBC California must support combining UNE-P voice with resold DSL service over the same loop.

· SBC California must not unnecessarily disassemble combinations of UNEs.  To the extent rewiring is required for UNE-P line splitting, SBC/Pacific must perform the same central office work they perform for themselves for line sharing. 

· Line splitting over UNE-P and migration from line sharing to line splitting must be accomplished using a single order, at parity with retail orders for line sharing.

· SBC California must allow CLECs to line split through a data CLEC, without a requirement to collocate to access the data or voice signals.

· At the CLEC’s option, SBC California must provide access to the ILEC’s splitters.

Legal and Policy Issues

What is line splitting?  The FCC outlined its definition when it reached the following threshold conclusion in its Line Sharing Reconsideration Order:

We grant the petitions of AT&T and WorldCom with respect to their request for clarification that an incumbent LEC must permit competing carriers providing voice service using the UNE-platform to either self-provision necessary equipment or partner with a competitive data carrier to provide xDSL service on the same line.  By doing so, we clarify that existing Commission rules support the availability of line splitting.

Consequently, under the plain language of the FCC’s order, line splitting is an arrangement that “permit[s] competing carriers providing voice service using the UNE-platform to either self-provision necessary equipment or partner with a competitive data carrier to provide xDSL service on the same line.”

In its Line Sharing Reconsideration Order, the FCC eliminated any doubt that ILECs are required to provide line splitting, including “single order” line splitting:


We find that incumbent LECs have a current obligation to provide competing carriers with the ability to engage in line splitting arrangements.  The Commission’s existing rules require incumbent LECs to provide competing carriers with access to unbundled loops in a manner that allows the competing carrier “to provide any telecommunications service that can be offered by means of that network element.”  Our rules also state that “[a]n incumbent LEC shall not impose limitations, restrictions, or requirements on... the use of unbundled network elements that would impair the ability of” a competing carrier “to offer a telecommunications service in the manner” that the competing carrier “intends.”  We further note that the definition of “network element” in the Act does not restrict the services that may be offered by a competing carrier, and expressly includes “features, functions, and capabilities that are provided by means of such facility or equipment.”  As a result, independent of the unbundling obligations associated with the high frequency portion of the loop that are described in the Line Sharing Order, incumbent LECs must allow competing carriers to offer both voice and data service over a single unbundled loop.  This obligation extends to situations where a competing carrier seeks to provide combined voice and data services on the same loop, or where two competing carriers join to provide voice and data services through line splitting.

Regarding operational issues, the FCC stated:


We strongly urge incumbent LECs and competing carriers to work together to develop processes and systems to support competing carrier ordering and provisioning of unbundled loops and switching necessary for line splitting.  In particular, we encourage incumbent LECs and competing carriers to use existing state collaboratives and change management processes to address, among other issues: developing a single-order process for competing carriers to add xDSL service to UNE-platform voice customers; allowing competing carriers to forego loop qualification if they choose to do so (i.e., because xDSL service is already provided on the line); enabling competing carriers to order loops for use in line splitting as a “non-designed” service; and using the same number of cross connections, and the same length of tie pairs for line splitting and line sharing arrangements.

Regarding availability of the loop, the FCC stated:


[T]he incumbent must provide the loop that was part of the existing UNE-platform as the unbundled xDSL-capable loop, unless the loop that was used for the UNE-platform is not capable of providing xDSL service.

Finally, the FCC stated:


Furthermore, because no central office wiring changes are necessary in a conversion from line sharing to line splitting, we expect incumbent LECs to work with competing carriers to develop streamlined ordering processes for migrations between line sharing and line splitting that avoid voice and data service disruption and make use of the existing xDSL-capable loop.

Indeed, prior to the Line Sharing Reconsideration Order, the FCC was explicit in outlining the line splitting requirement in its Texas 271 Order, which requires ILECs “to permit competing carriers to engage in line splitting over UNE-P where the competing carrier purchases the entire loop and provides its own splitter.”

Consequently, the FCC’s Line Sharing Reconsideration Order establishes the following minimum requirements for ILECs:

· ILECs must permit competing carriers providing voice service using UNE-P to either self-provision necessary equipment or partner with a competitive data carrier to provide xDSL service on the same line.

· The obligation to provide line splitting extends to situations where a competing carrier seeks to provide combined voice and data services on the same loop, or where two competing carriers join to provide voice and data services through line splitting.

· ILECs should develop a single order process for competing carriers to add xDSL service to UNE-P voice customers.  If the ILEC refuses to do so, the FCC strongly encourages the state commissions to convene special collaboratives to establish a single order process.

· ILECs must provide the loop that was part of the existing UNE-P as the unbundled xDSL-capable loop, unless the loop that was used for the UNE-P is not capable of providing xDSL service.

· ILECs must work with competing carriers to develop streamlined ordering processes for migrations between line sharing and line splitting that avoid voice and data service disruption and make use of the existing xDSL-capable loop.

Joint CLECs in the PLS sought an ordering process—commonly known as the “single order process”—for line splitting that is at parity with the ordering process for line sharing for SBC California’s retail customers.  As a threshold matter, the Line Sharing Reconsideration Order explicitly outlined the desirability of a single order process:


In particular, we encourage incumbent LECs and competing carriers to use existing state collaboratives and change management processes to address, among other issues: developing a single-order process for competing carriers to add xDSL service to UNE-platform voice customers.

What is the single order process?  In OSS terms, a single order process allows a CLEC to accomplish either line splitting over UNE-P or a migration from line sharing to line splitting using a single local service request (“LSR”) (i.e., order).
 In practical terms, when a customer exercises his or her choice to select a UNE-P CLEC as a voice provider and also wants DSL service, the CLEC or the CLEC’s designated representative should be able to use the existing UNE-P and line sharing OSS to submit a single order that satisfies the customer’s needs.
  The UNE-P portion of the line splitting order should not impact the technical configuration of the customer’s voice circuit.
  The data portion of a line splitting order should be processed just like a line sharing order is processed.

SBC California, after missing several commitments to implement earlier, did implement a process that allows CLECs to order line splitting using a single LSR in California in August of 2002.  However, while CLECs are now able to submit a single order for line splitting at the “front end,”  that is, when the CLEC submits the order to SBC California, SBC California’s internal process on the “back end,” that is, when SBC itself processes the order, creates four separate internal orders.    This is a recipe for extended end user outages, as SBC California will undoubtedly have trouble relating the individual UNEs, cross-connects, and disconnect orders to maintain dial and data tone.
    Ultimately, California customers are the victims of SBC California’s unwieldy process.  

Why is single order line splitting important to customers and competition in California?  Entry by CLECs utilizing UNE-P is the strongest prospect for broad-based residential and small business local exchange competition in California any time in the near future.
  It will be a very long time indeed, if ever, before competitors build their own facilities out to every residence or small business in SBC California’s service territory.
  The essence of line splitting is the ability of a voice CLEC, by itself or in a partnering arrangement with a data CLEC, to offer consumers both voice and data services over one loop.
  In order to reach residential and small business customers on a mass-market scale, the ability to offer both voice and data utilizing a UNE-P product is absolutely critical.
  Robust residential and small business local exchange competition in California for either voice or data services cannot develop without it.
  Making data services overly expensive, difficult, or impossible for competitors to provide in conjunction with UNE-P over a single local loop would do great harm to competition for both combined voice and data services and for voice services themselves.
    

For a voice CLEC, line splitting enables viable competition only to the extent that it is possible to order and provision line splitting at parity with the ILECs’ ability to add data services for an existing voice customer.  Clearly, for the ILECs, this process is quite easy.  In the first quarter of 2003 SBC added 287,000 new DSL customers and Verizon added 160,000 new DSL customers.  The ILECs obtained these impressive numbers by creating attractive, bundled data/voice offerings and—on an operational level—by taking advantage of single-order mechanized processes, ensuring fast provisioning, and paying careful attention to provisioning quality.

Current ILEC operational practices, while providing an easy path for the expansion of their own bundled offerings, provide the CLECs with an almost insurmountable barrier to entry.  ILEC line splitting provisioning practices must be at least as good as their provisioning practices for line sharing if residential telecommunications competition is to survive.
What, then, are “minimal, interim measures” to ensure that line splitting is a viable competitive product?  The Commission should quickly decide the PLS, consistent with these comments and the briefs of Joint CLECs.  In addition, Joint Commentors urge the Commission to order on an interim basis, the following:

· The NRC for line splitting should be no higher than the NRC for Line Sharing (plus, where appropriate, an additional cross-connect);

· ILEC performance for line splitting orders should be the same as performance for line sharing orders including a SBC California internal process that does not dismantle from an OSS perspective the single LSR on the back end and the availability of mechanized ordering, the ability to place line splitting orders on a single LSR, provisioning and testing intervals, trouble-ticket performance, etc.;

· Regardless of the mechanization status for line splitting orders, CLECs should only be required to pay a mechanized ordering cost;

· The minimum available mechanized line splitting migration scenarios should be: (1) UNE-P-to-Line Splitting and (2) Line Sharing-to-Line Splitting and (3) Line Splitting or Line Sharing-to-UNE-P.

Combining Resold DSL Services with a UNE-P Voice Arrangement

In an earlier proceeding, the Commission properly concluded that ILECs and the ILECs’ data affiliates have to resell DSL services to CLECs.  Applying that decision to line splitting, the logical conclusion is that SBC California has to allow CLECs to combine the resold DSL services
 with a UNE-P voice arrangement.  The Joint Commentors will walk through the inherent logic of this approach step by step.

First, SBC California must make advanced services (including DSL) available through resale to CLECs, whether provided through the ILEC or the ILEC’s data affiliate.  As ALJ Jones concluded on pages 105 and 107 of the July 16, 2001 Final Arbitrator’s Report in the MCIm-SBC/Pacific arbitration:

The January 9, 2001, decision of the DC Circuit Court is clear that advanced services should be subject to the resale requirements of § 251(c):

As the Commission [the FCC] concedes, Congress did not treat advanced services differently from other telecommunications services.  (See Deployment Order p 11.)  It did not limit the regulation of telecommunications services to those services that rely on the local loop.  For that reason, the Commission may not permit an ILEC to avoid [§] 251(c) obligations as applied to advanced services by setting up a wholly owned affiliate to offer those services. (Association of Communications Enterprises v. FCC.)  According to the recent D.C. Circuit decision in Association of Communications Enterprises v. FCC, advanced services, including broadband and fast packet, are subject to the Act’s resale requirements, including the requirement that services be offered at wholesale rates.

Second, given this resale requirement, the only way that a CLEC can provide UNE-P voice and resold data services at parity with SBC California is to allow the CLEC to combine the UNE-P voice and the resold DSL on a single loop.
  Otherwise, the CLEC would have to pay for two loops—the voice loop and the resold DSL loop—while the ILEC could provide line sharing through a single loop.
  Indeed, reselling SBC’s DSL services only makes sense in the context of line sharing or line splitting, as ASI (SBC’s retail DSL provider) currently only offers DSL in a line shared arrangement.

Third, this configuration is clearly technically feasible.  The UNE-P circuit is the lease of the existing voice circuit that has been implemented by an ILEC.
  The resold DSL circuit would merely be the resale of the existing DSL circuit that has been implemented by the ILEC or the ILEC’s data affiliate.
  Both the voice and DSL functionalities are easily combined onto a single loop.
  Indeed, if a CLEC purchases voice through UNE-P and DSL through resale, the resulting circuit looks exactly like a line-shared or line-split circuit using the ILEC’s voice and the ILEC data affiliate’s DSL services.
  There is no difference in the wiring.
  

Fourth, to date, the FCC has declined to make a decision on this issue, which effectively defers the issue to state commissions.  

Paragraph 97 of the FCC’s order approving Verizon’s § 271 application for Pennsylvania sums up the current view of the FCC on this issue:


As stated in the Verizon Connecticut Order, we continue to believe that resale of DSL in this context “raises significant additional issues concerning the precise extent of an incumbent LEC’s resale obligations.”  Such issues would require additional proceedings to resolve, and we do not consider them in the context of this application.

Put simply, the FCC has not yet made a call on the issue.  State commissions can make their own call.  Given the DC Circuit’s decision that advanced services, including broadband and fast packet, are subject to the Telecom Act’s resale requirements, the call is obvious.  ILECs must allow CLECs to combine resold DSL with a UNE-P voice circuit.

Finally, if the Commission orders SBC and Verizon California to allow CLECs that offer voice services through UNE-P to also offer resold DSL, SBC and Verizon must also establish workable OSS for this functionality.
  The CLEC must be able to offer the combined voice and data services at parity with the ILECs’ line sharing product, whether the DSL is offered through SBC, Verizon, or its data affiliates.

In summary, CLECs should be allowed to combine resold DSL services with a UNE-P voice arrangement for the following reasons:

· Under prior judicial precedent and decision of this Commission, SBC/Pacific must make advanced services (including DSL) available through resale to CLECs, whether provided through the ILEC or its data affiliate.

· Given this resale requirement, the only way that CLECs can provide UNE-P voice and resold data services at parity with SBC/Pacific is to allow the CLEC to combine the UNE-P voice and the resold DSL on a single loop.

· This configuration is clearly technically feasible.

· To date, the FCC has declined to make a decision on this issue, effectively deferring the issue to state commissions.  Given the DC Circuit’s decision that advanced services, including broadband and fast packet, are subject to the Telecom Act’s resale requirements, the correct decision is to require ILECs to allow CLECs to combine resold DSL with a UNE-P voice circuit.

Finally, if the Commission orders SBC California to allow CLECs that offer voice services through UNE-P to also offer resold DSL, SBC California must also establish workable OSS for this functionality.

Other Discrimination the Commission Needs to Prohibit

Joint Commentors submit that SBC California unlawfully discriminates by refusing to develop line splitting processes, which has the effect of degrading the local service CLECs can provide to their customers.  Specifically, SBC has refused to develop clear operational processes in two scenarios:  1) when a CLEC desires to disconnect the data service for a line splitting customer and return the customer to UNE-Platform service (“line splitting to UNE-P”) and 2) when a CLEC wants to transfer the data service for a line splitting customer from one data provider to another (“line splitting to line splitting”).  SBC refuses to develop processes that are nondiscriminatory and that do not entail significant outages of service to end user customers.  

When a voice CLEC has customers that no longer want to receive DSL service from them and that voice CLEC wants to return to a UNE-Platform arrangement to provide voice only service (Joint Commentors refer to this scenario as “line splitting to UNE-P”), SBC’s process for removing data service from a line that has been in a line splitting arrangement requires the submission of multiple local service requests (“LSRs”) and results in significant customer outages.  Additionally, SBC has informed MCI that line splitting to UNE-P conversions may also encounter possible facilities shortages due to the SBC loop selection process.  The second arrangement involves customers that a CLEC wants to transfer from a line splitting arrangement in which one CLEC provides the DSL service to a line splitting arrangement in which another CLEC provides the DSL service (this is referred to as “line splitting to line splitting”).
 Thus, even though the FCC required ILECs to provide line splitting capabilities to CLECs in its Line Sharing Reconsideration Order over two years ago, SBC still does not have operational processes in place to support line splitting without end-user customers experiencing significant outages.

The FCC based these rulings on its finding that line splitting would increase customer choices by allowing carriers to compete for both voice and data services and would allow voice carriers that do not want to provide xDSL service to combine with data carriers and offer combined voice and data services to customers. Line splitting would also advance competition for advanced services and is an especially attractive offering for residential and small business customers. Id. para. 23. As the FCC’s decision makes clear, line splitting is important to the development of competitive markets for voice and advanced services. Two CLECs may elect to offer voice and data services in a partnership that will allow customers to receive the services on a packaged basis. In offering these services on a packaged basis, the different CLECs would be seeking to increase competitive choices for California consumers for these popular packages.

SBC’s processes specify that a CLEC that wishes to drop only the DSL service for a CLEC line split voice/DSL customer must submit multiple orders (one to disconnect the unbundled loop, another to disconnect the unbundled switch port and still another to order a new loop and port combination).  The processes also entail a loss of voice service for the customer while the loop is removed from the port on the DLEC DSLAM. In addition, SBC has warned MCI that there may be a shortage of facilities due to their loop selection process that could interfere with SBC’s ability to provide service after the loop and the unbundled switch port are (unnecessarily) disconnected.

The CLEC’s only alternative to the obviously unacceptable outage, possible telephone number loss and potential shortage of facilities inherent in SBC’s process is to leave the loop connected in the DLEC cage, but leaving the loop would tie up a circuit assignment in the DLEC collocation cage that would no longer be available to provide data services, which imposes significant costs on the line splitting parties. SBC faces no such obstacles. When SBC engages in line sharing arrangements with a DLEC or its own data affiliate, it does not face a similar choice between these inefficiencies and customer outages. Indeed, when SBC is the voice provider and a CLEC provides data services, if the customer terminates the CLEC’s service, then SBC removes the loop from the CLEC’s collocation cage and returns the loop to SBC’s switch, with no appreciable interruption in the customer’s voice service and no question of a shortage of facilities. There is no significant interruption in the service, even though SBC physically moves the loop out of the CLEC’s collocation cage. Similarly, when a customer using an SBC affiliate drops its DSL service, that customer does not suffer an appreciable interruption of its voice service.   

SBC does not dispute that it reuses its own loop in this circumstance, and asserts that the reason the loop cannot be reused in a line splitting arrangement is because the data LEC in a line-splitting arrangement “may have conditioned [the loop] to a point that makes the loop unsuitable for [SBC] voice service.”  Application by SBC Communications, et al. for Provision of In-Region, InterLATA Services in Michigan, WC Docket No. 03-16, SBC Ex Parte Letter, Attachment at 4 (March 24, 2003) (“SBC March 24th Ex Parte”). This objection cannot possibly justify SBC’s categorical rule.  It will rarely, if ever, be the case that a line-splitting arrangement involves the provision of sub-standard voice service, and in all events, it is SBC that will provide any “conditioning” that the data LEC requests for the loop, and hence SBC that will know whether such conditioning is inconsistent with reuse of the loop for voice service.  

SBC also claims that the “no reuse” policy is not discriminatory because 1) the comparison to what SBC does for itself is an “apples to oranges comparison” and 2) it applies the rule to itself when “winning back” a CLEC line splitting customer to its retail voice-only service.  SBC March 24th Ex Parte, Attachment at 4.  To the first point, there is no material difference in any of these scenarios, because SBC provides the conditioning for the xDSL loop regardless of whether that conditioning is requested by SBC’s data affiliate or by a CLEC or a CLEC’s data provider.  SBC thus has not and cannot deny the key point: that either way, SBC will know whether the conditioning it has provided will interfere with the provision of voice grade service, and hence it has no basis to apply a categorical “no reuse” rule to CLECs that it concededly does not apply to itself. 

To its second point, SBC’s assertions that it will not reuse an xDSL line splitting loop for its own retail voice service have been proven untrue. On March 7, 2003, AT&T placed an order to convert a Texas AT&T line splitting customer to SBC retail voice-only service.  SBC did not change the loop and the customer experienced no outage in reverting back to SBC-provided voice service.  Thus, even though the customer was previously served by a line splitting arrangement (so, under its theory, SBC could not be assured that the loop would meet SBC’s voice standards), SBC did not change the loop when the customer returned to SBC’s retail voice service.  This result confirms the real policy that SBC applies to these scenarios: if the customer is retaining UNE-P, the CLEC must order a new loop, but if the customer returns to SBC voice service—whether it is a former line sharing or line splitting customer—it gets to keep the same loop.  This policy is unnecessarily costly, inefficient, anticompetitive, and in blatant violation of SBC’s nondiscrimination obligation under section 251.  Thus, SBC foists on its competitors a “Hobson’s” choice that it does not itself face: the CLEC either incurs the inefficiencies of tying up an unused data port or it risks significant customer outages and loss of facilities altogether. This disparity in treatment is patent discrimination against CLECs seeking to compete with SBC for voice and data services. As a result, SBC deprives CLECs nondiscriminatory access to the SBC switch, and SBC’s claims of facilities shortages deprive CLECs of nondiscriminatory access to loops.

In short, Joint Commentors seek a process whereby a CLEC could request SBC California to disconnect the switch port and loop from the DLEC’s cage, reuse existing facilities to reestablish a UNE-P to provide voice service to the customer, do so with minimal voice service disruption, and allow the customer to keep his telephone number

   It is clear under both the requirements of the FCC’s Line Sharing Reconsideration Order as well as provisions of its interconnection agreements that SBC has an obligation to develop both the operational procedures and OSS to support these line splitting conversions.  
As described above, the processes that SBC has in place to convert a customer from line splitting to UNE-P are not a parity with the procedures in place that SBC uses when it engages in line sharing with a DLEC, such as its affiliate SBC ASI, nor do they provide CLECs a meaningful opportunity to compete.  Accordingly, SBC should be required to develop and implement as expeditiously as possible operational procedures to support the conversion of line splitting to UNE-P service that minimize customer outage and allow the reuse of existing facilities.  Additionally, SBC should be required to develop and commit to a schedule to implement mechanized OSS to support these transactions.

Line Splitting to Line Splitting

Joint Commentors want the ability to transfer the data portion of line split customers from a CLEC collocation arrangement into another CLEC collocation arrangement and keep the voice provisioned as a voice CLEC’s UNE-P service.  SBC takes the position, however, that a CLEC is required to create and submit two separate LSRs to move the cross connects from one cage to the other.  One LSR is purportedly necessary to move the cross connects for the unbundled loop, and a separate LSR is supposedly necessary to move the cross connects for the switch port.  
Clearly, SBC’s LSR process will be more time consuming and costly as a result of the additional LSRs that are required.  But the fatal flaw is that the process described by SBC is guaranteed to result in extended service outages, in which the customer loses dial-tone and data service for significant periods of time as a result of the orders not being related. 

Such extensive outages are obviously unacceptable in an environment affecting live customers.  They are also discriminatory.  When SBC engages in line sharing arrangements with a DLEC or its own data affiliate, it does not face similar outages of 5-7 days if it wishes to transfer the data service to a different DLEC.  This disparity in treatment is patent discrimination against CLECs seeking to compete with SBC for voice and data services. 
IV.  THE COMMISSION SHOULD PROHIBIT SBC AND VERIZON FROM REFUSING TO PROVIDE THE ADVANCED SERVICES THEY OFFER TO CALIFORNIA CONSUMERS WHO CHOOSE A COMPETITTIVE PROVIDER FOR BASIC LOCAL EXCHANGE SERVICE

SBC and Verizon are attempting through a variety of means to sabotage local competition, including the unbundled network element platform (“UNE-P”) upon which many competitors rely to provide competitive alternatives in many states.
  Joint Commentators urge the Commission, as it focuses on how to enhance, and not diminish, the potential for competition in the advanced local telecommunications market, that it seek also to enhance the competitive market for more traditional telecommunications services.

In particular, Joint Commentators urge the Commission to immediately order SBC and Verizon to cease and desist their practice of refusing to sell to California consumers the advanced services they offer, if those consumers exercise their choice to purchase basic local service from a competitive local carrier, such as MCI.  The ILECs’ policy is anticompetitive, an unlawful tying arrangement, discriminatory and illegal, and undermines California consumers’ ability to choose between local exchange carriers for voice service.  This practice, in effect, denies the availability of advanced services to California consumers who wish to use an alternative provider for basic local service.  Before explaining the problem, some understanding of the current market environment is useful. 

As the Commission is aware, MCI is the only national provider of residential local exchange service in the United States, and currently serves more than three million residential customers nationwide.  Its preferred mode of entry in California and elsewhere has been via the UNE platform.  

Despite the progress made by MCI and other CLECs in penetrating the local market, SBC and Verizon remain the monopoly providers of basic local exchange services in their respective California service territories.  Moreover, SBC is leveraging its monopoly in the local California voice market to become the leading provider of DSL service to consumers in the state.  The rapid success of SBC and other ILECs has occurred at the same time that all of the major national DSL providers – Covad, Rhythms and NorthPoint -- have declined, or even gone out of business.  A quick snapshot of the regional Bell companies’ accelerated rollouts of DSL service confirms the point.  

During the first quarter of 2003, SBC added 270,000 DSL Internet subscribers.  It told the investment community that this was  “the largest quarterly subscriber gain ever reported by any DSL provider.”  Indeed, SBC increased its DSL customer base more than 60% over the prior year, enabling it to retain its status as the nation’s leading DSL provider.  In March, Verizon announced that high-speed DSL service is already available to 36 million of its customers, and that it intends to add 10 million new lines, enabling it to reach 80% of its customer base this year.  Meanwhile, BellSouth has quadrupled its DSL customer base, expanding from 215,500 at the end of 2000, to an estimated 1.1 million subscribers by the end of 2002.  

As MCI’s residential service launch in California has progressed, it has encountered an increasing number of SBC voice customers who receive voice and DSL service over the same line.  SBC’s policy is that it will not provide DSL to a customer unless SBC also provides that customer’s voice service.  MCI’s experience has been that when given the option of migrating to MCI for voice service and losing DSL, or staying with SBC for voice service and keeping their DSL service, customers decide to retain DSL.  Not only do customers wish to keep the DSL service because of its functionality, often they are bound by long-term DSL contracts.  Indeed, SBC has encouraged customers to enter into long-term arrangements by offering a rebate on the modem used for DSL service.  If the customer attempts to terminate service after a trial period and before the end of the contract term, the customer must pay back-end fees.  By tying together SBC’s voice and DSL products, SBC effectively seals off local voice competition for its growing DSL customer base.  SBC recently has announced plans to reduce rates for its DSL service.   While price reductions are generally beneficial, this action could serve to further tie SBC’s two products together, and thereby inhibit choice by consumers who are otherwise interested in obtaining voice service from an alternative provider.  


In order for MCI or any other CLEC utilizing the UNE platform to migrate a customer from SBC to the CLEC, the CLEC must submit a local service request (“LSR”), which SBC is supposed to process and provision electronically.  When the CLEC submits an LSR for a SBC voice customer who obtains DSL service over the high frequency portion of his or her voice line, it is technically feasible for SBC to migrate the customer to the CLEC for UNE-P voice service.   MCI understands that SBC actually had to change its systems in order to block LSRs for such customers from being provisioned, because without the change SBC’s systems would process LSRs for those customers.  SBC’s policy of tying its DSL service to its local voice service has nothing to do with technical feasibility and everything to do with protecting and extending its monopoly in the California voice market.

In its Line Splitting Order, the FCC considered a request by AT&T that it address the question of whether an ILEC must continue to provide DSL service once a CLEC wins the customer’s voice business.  Although the FCC concluded that the Line Sharing Order did not contain such a requirement, it did not address whether such a requirement might arise from another source, such as the Federal Act or state law.  On the contrary, the FCC stated that “[t]o the extent that AT&T believes that specific incumbent behavior constrains competition in a manner inconsistent with the Commission’s line sharing rules and/or the Act itself, we encourage AT&T to pursue enforcement action.”  Id. at ¶ 26. 

Because SBC’s policy described above denies competitive choice and undermines competition for basic voice service, the Commission should rule that this behavior is contrary to the public interest, and should direct SBC to end the practice.

CONCLUSION


For all the foregoing reasons, the Commission should implement the recommendations of 

Joint Commentors in order to fulfill the purposes of SB 1563 and Section 709 of the PU Code.
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� PU Code §709(b). 


� PU Code §709(e).


� PU Code§709(f).


� PU Code §709(g).





� Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56 codified as amended in scattered sections of 15 and 47 U.S.C. §§ 251 et seq.; (cited hereinafter as “Act” or “47 U.S.C. § 251 et seq.”).


� 47 U.S.C. § 251(c).


� 47 U.S.C. § 251(c)(3).


� 47 U.S.C. § 251(d)(2)(B).


� As we will address in more detail below, the Commission has already made the correct choice to promote a competitive market structure.  See, for example, Comments of the People of the State of California and the California Public Utilities Commission, filed April 5, 2002 in the FCC’s Triennial Review Proceeding, CC Docket Nos. 01-338; 96-98; and 95-185 at “Summary”, pp. i-iv. 





� Slip Opinion at 68-69.


� Joint Commentors more general treatment of some of these issues in these comments is not meant to prejudice in any way or waive any of the more detailed recommendations and requests made by Joint CLECs in the Permanent Line Sharing phase of OANAD.


� They are MCI, AT&T and Sprint.


� The Permanent Line Sharing Phase of OANAD as it stands submitted addresses only SBC California and not Verizon California.  The Commission should in conjunction with its decision in the PLS commence a quick proceeding to consider application of the requirements adopted for SBC California to Verizon California.


� Throughout these comments we refer to “Feeder” and “distribution” to represent F1 and F2 loop segments traditionally associated with a carrier serving area (“CSA”) network design.


� See Sprint’s description of its experience in Overland Park, Kansas wherein it invested 15 months and over $130,000 to collocate equipment at a single SBC RT location (Minutes of the Third DSLAM Standards Technical Workshop - July 26, 2001, page 3).  It is important to note that subsequent to this disastrous experience, Sprint announced that it was no longer pursuing an RT collocation strategy.  Att. 3.


� For Verizon see, for example, its filing in Pennsylvania Third Supplement to Network Modernization Plan and in far greater detail in its Network Planning Document NP-G-99-021, Issue 2.0, Litespan-2000 Application Guidelines issued May 2002, hereafter referred to as “Litespan Deployment Guidelines.”  The references in these comments to some portions of the contents of these documents is public information. Verizon, however, considers the documents themselves to be confidential.  Therefore, they are not attached to these comments. 


�  Permanent Line Sharing Phase of OANAD, SBC/Pacific Exh. 100C (Keown Direct), at 3-4; Rhythms Exh. 53 (Watson Direct), at 39; FCC Waiver Order, ¶ 4.


�  Third Report and Order and Further Notice of Proposed Rulemaking, CC Docket No. 96-98, released November 5, 1999 [FCC 99-238], hereafter “UNE Remand Order” at  ¶ 484. 


� FCC Waiver Order, ¶ 4.


� Permanent Line Sharing Phase of OANAD, Rhythms Exh. 53 (Watson Direct), at 46:14-47:5; SBC/Pacific Exh. 100C (Keown Direct), at 4; FCC Waiver Order, ¶ 4.


� FCC Waiver Order, ¶ 4.


� Permanent Line Sharing Phase of OANAD, Rhythms Ireland Cross Exh. 2, at 2.


�  Id. Rhythms Ireland Cross Exh. 2, at 2.


�  Id. Rhythms Ireland Cross Exh. 2, at 7.


�  Id. Rhythms Ireland Cross Exh. 2, at 7.


�  Id. Rhythms Ireland Cross Exh. 2, at 6.


� See Broadband Today, October 1999, A Staff Report to William E. Kennard, Chairman, Federal Communications Commission, On Industry Monitoring Sessions Convened by the Cable Services Bureau.


� For example, see The 1996 Telecom Act, What Went Wrong and Protecting the Broadband Buildout, by John Thorne, Senior Vice President and Deputy General Counsel, Verizon (available on Verizon’s Public Policy Website).


�  The Verizon Telephone Companies, Tariff F.C.C. No. 1, Section 16, Issued August 9, 2002, withdrawn.





� Verizon Telephone Companies Transmittal No. 236, Tariff FCC Nos. 1 and 11 (filed August 23, 2002).


� Order Designating Issues for Investigation, WC Docket No. 02-362, released November 18, 2002 [DAO2-3196].


� Application No. 62, filed by Richard T. Ellis, Director Federal Regulatory Advocacy - Verizon, on November 22, 2002 with Marlene H. Dorich, Secretary, Federal Communications Commission.


� Order Designating Issues for Investigation, WC Docket No. 02-362, released November 18, 2002 [DAO2-3196], paragraph 43.


� A PVC is a logical connection within an ATM bitstream defining the path between two ore more points.  PVCs, when provided on a UBR basis, are provided the bandwidth available on the system at the time of request, and hence, are never guaranteed that any specific level of bandwidth will be available.


�  One of the most profitable (and fastest growing) segments of the ILECs’ business is dedicated, high-capacity service (e.g., special access).  While the PARTS and Project Pronto network could easily allow competing carriers to provide services in competition with these products, a UBR transmission makes such competition nearly impossible for the majority of business applications.  Similar to the situation where ILECs intentionally slowed the development of ISDN services because of the fear they would “cannibalize” existing special access revenues, the very real business incentives that motivate ILECs in this respect cannot be ignored if the Commission is to understand the true nature of the competitive environment.


� SONET (Synchronous Optical Network) is a transmission architecture supporting the majority of Verizon’s, and most other carriers’, high capacity point-to-point transmission needs and services.


� Order Designating Issues for Investigation, WC Docket No. 02-362, released November 18, 2002 [DAO2-3196], paragraph 38.


� Third Report and Order and Further Notice of Proposed Rulemaking, CC Docket No. 96-98, released November 5, 1999 [FCC 99-238], hereafter “UNE Remand Order.”


� Decision 03�01�077, Jan. 30, 2003, at 16.


� Final Arbitrator’s Report, Application by Pacific Bell for Arbitration of an Interconnection Agreement with MCImetro Access Transmission Services, A. 01-01-010, slip at 117-118 (July 16, 2001).


� Comments of the People of the State of California and the California Public Utilities Commission, in the FCC’s Triennial Review, CC Docket Nos. 01-338, 96-98 and 95-185 (April 5, 2002) at 22-24, citing MCI Telecommunications Corp. v. U.S. West Communications, 204 F.3d 1262, 1265 (9th Cir. 2000) (citing Section 261(c)); In re Petition of Verizon New England, 2002 Vt. LEXIS 12 (Vt. Supreme Court, February 22, 2002).


� Id. at 18-19.


� UNE Remand Order, paragraph 304.


� UNE Remand Order, paragraph 313.


� UNE Remand Order, Section IV.


� UNE Remand Order, paragraph 307.


� All quotes; UNE Remand Order, paragraph 307


� MCI subsequently purchased many of Rhythms assets.  MCI hopes to use those assets, in combination with unbundled access to ILEC broadband facilities across the country, to provide competitive DSL services (including business class DSL services most ILECs don’t offer).


� UNE Remand Order, paragraph 307.


� Comments of the People of the State of California and the California Public Utilities Commission, in the FCC’s Triennial Review, CC Docket Nos. 01-338, 96-98 and 95-185 (April 5, 2002) at 7-8 (footnotes omitted.


� UNE Remand Order, paragraph 72.


� UNE Remand Order, paragraph 89.


� UNE Remand Order, paragraph 96.


� UNE Remand Order, paragraph 97.


� UNE Remand Order, paragraph 99.


� This category includes both the use of stand-alone unbundled copper loops as well as “line sharing” to the extent parties define “line sharing” to include access only to the HFPL of a copper loop.


� Joint Commentors include within this category wireless technologies, direct bypass of the ILEC network via direct fiber/copper connections, and cable-modem providers who use a non-public network to connect to a customer’s location in some situations.


� UNE Remand Order, paragraph 66.


� Joint Commentors would also remind the Commission that it has not yet adopted final rates, terms and conditions for collocation even though the case has stood submitted, ready for decision, for nearly three years now.  This fact alone creates uncertainty and a serious barrier to entry through strategies involving collocation.


� SBC’s Engineered Controlled Splice (“ECS”) is the manner by which the CLEC is provided cross-connect access to the copper distribution facilities it uses to connect its DSLAM to its customer’s premises.  SBC’s ECS is comparable to the cross-connect method Verizon describes in the Collaborative RT/Collo Report.  The Collaborative RT/Collo Report is considered confidential by Verizon and, thus, is not attached to these comments.


� Illinois Order on Rehearing, Docket No. 00-0393, page 24.


� Permanent Line Sharing Phase of OANAD, WorldCom Exh. 62 (Drake Direct), at 14.





� Id., WorldCom Exh. 62 (Drake Direct), at 14-15.


� See Litespan Deployment Guidelines, page #15.  Though the information cited is not confidential, because Verizon considers this document to be confidential it is not attached to these comments.








� §47. U.S.C. 51.319(c)(3)(B)


� 	Line Sharing Reconsideration Order, ¶ 16 (emphasis added).


� 	Line Sharing Reconsideration Order, ¶ 16.


� 	Line Sharing Reconsideration Order, ¶ 18 (internal citations omitted) (emphasis added).


� 	Line Sharing Reconsideration Order, ¶ 21 (internal citations omitted) (emphasis added); see id. at n.38 (encouraging state commissions to convene special collaboratives if incumbent LECs and competing carriers are unable to make progress on their own through existing collaboratives and change management fora).


� 	Line Sharing Reconsideration Order, ¶ 19.


� 	Line Sharing Reconsideration Order, ¶ 22 (internal citations omitted); see id. at n.41 (encouraging participants in state collaboratives and change management processes to develop specific ordering procedures associated with a variety of other scenarios, including, for instance, when an incumbent LEC voice customer is converted to a competitive voice provider for line splitting with a data carrier, and when a competing carrier UNE-platform voice customer wishes to add xDSL service in a line splitting arrangement).


� 	Texas 271 Order, ¶ 325.


� 	The requirements are only the minimum because, as the FCC noted in its UNE Remand Order, state commissions have the authority to require further unbundling by applying the necessary and impaired standard in Section 51.317 of the FCC’s rules.  See UNE Remand Order, ¶ 153 (holding “[w]e agree with commenters that section 251(d)(3) provides state commissions with the ability to establish additional unbundling obligations); Id. ¶ 155 (Section 51.317 of the FCC’s rules codifies the standards state commissions must apply to add elements to the national list of network elements).


� Line Sharing Reconsideration Order, ¶ 21 (internal citations omitted).


� Permanent Line Sharing Phase of OANAD, WorldCom Exh. 58 (Price Direct), at 1.


� Permanent Line Sharing Phase of OANAD, ATT Exh. 74 (Fettig Direct), at 5.


� 	Permanent Line Sharing Phase of OANAD, ATT Exh. 74 (Fettig Direct), at 5.


� 	Permanent Line Sharing Phase of OANAD, ATT Exh. 74 (Fettig Direct), at 5.


� 	Permanent Line Sharing Phase of OANAD, ATT Exh. 74 (Fettig Direct), at 8; see also D.97-09-113, at 6, 10 & 16-18 (a resale complaint case against SBC/Pacific where two order resale processes resulted in disconnection of service to customers).


� 	Permanent Line Sharing Phase of OANAD, ATT Exh. 74 (Fettig Direct), at 4.


� 	Permanent Line Sharing Phase of OANAD, ATT Exh. 74 (Fettig Direct), at 4.





� 	Permanent Line Sharing Phase of OANAD, ATT Exh. 74 (Fettig Direct), at 4.


� 	Permanent Line Sharing Phase of OANAD, ATT Exh. 74 (Fettig Direct), at 4.


� 	Permanent Line Sharing Phase of OANAD, ATT Exh. 74 (Fettig Direct), at 4.


� 	Permanent Line Sharing Phase of OANAD, ATT Exh. 74 (Fettig Direct), at 4.





� 	Again, the resold DSL services could come from the ILEC or the ILEC’s data affiliate.


� 	Application by Pacific Bell Telephone Company (U 1001 C) for Arbitration of an Interconnection Agreement with MCImetro Access Transmission Services, L.L.C. (U 5253 C) Pursuant to Section 252(b) of the Telecommunications Act of 1996, A. 01-01-010, Final Arbitrator’s Report, at 105, 107 (July 16, 2001).  The Commission affirmed this decision without change when it issued its final opinion in the arbitration.  Final Opinion, A.01-01-010 (Sept. 20, 2001).


� 	Permanent Line Sharing Phase of OANAD, WorldCom Exh. 58 (Price Direct), at 7.


� 	Permanent Line Sharing Phase of OANAD, WorldCom Exh. 58 (Price Direct), at 7.


� 	Permanent Line Sharing Phase of OANAD, WorldCom Exh. 58 (Price Direct), at 7.


� 	Permanent Line Sharing Phase of OANAD, WorldCom Exh. 62 (Drake Direct), at 6.


� 	Permanent Line Sharing Phase of OANAD, WorldCom Exh. 62 (Drake Direct), at 6.


� 	Permanent Line Sharing Phase of OANAD, WorldCom Exh. 62 (Drake Direct), at 6.


� 	Permanent Line Sharing Phase of OANAD, WorldCom Exh. 62 (Drake Direct), at 6.


� 	Permanent Line Sharing Phase of OANAD, WorldCom Exh. 62 (Drake Direct), at 6.


�	Verizon Pennsylvania Inc., Verizon Long Distance, Verizon Enterprise Solutions, Verizon Global Networks Inc., and Verizon Select Services Inc. for Authorization To Provide In-Region, InterLATA Services in Pennsylvania, Memorandum Opinion and Order, CC Docket No. 0-138, FCC 01-269, ¶ 97 (“Pennsylvania 271 Order”) (internal citations omitted).


� 	Permanent Line Sharing Phase of OANAD, ATT Exh. 74 (Fettig Direct), at 19.
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� 	Recently, AT&T and Covad have entered into a line-splitting arrangement whereby AT&T provides voice service and Covad offers DSL service to AT&T UNE-P customers.  


� The ILECs insist that the demise of UNE-P will result in a better, more effective form of competition (so called “facilities-based competition”), but this argument is wholly indefensible.  For ILECs on one hand to argue for policies that will encourage “facilities-based competition,” while on the other arguing that certain policies should be abandoned because they foster “stranded investment” is self-serving.  Encouraging competitors to build their own networks would be the most direct route to ensuring that large portions of the ILEC’s network is “stranded” or at best, its value significantly mitigated (though even this result should not be viewed as particularly troublesome from an economic perspective as some amount of transitional costs will be incurred consistent with the rigors of a competitive marketplace).  This simple point, i.e., that “facilities-based competition” is indeed the most destructive to the ILECs, makes clear to Joint Commentors that ILECs are truly less enamored with this particular entry strategy because of its long-term economic efficiency, but moreso because they understand that limiting CLECs to this strategy will maintain their current monopoly strongholds in most major markets for years to come while competitors attempt to build new networks (i.e., competition will come slower and at far greater expense to its competitors, if at all).  Moreover, the US Supreme Court in Verizon v. FCC soundly rejected the notion that allowing unbundled access to the ILECs’ facilities at economic cost would discourage efficient investment in facilities.  Also, academic papers have shown that where UN_P entry is strongest investment is actually stimulated.





