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BEFORE THE PUBLIC UTILITIES COMMISSION 

OF THE STATE OF CALIFORNIA

	Order Instituting Rulemaking on the Commission’s Own Motion to Comply with the Mandates of Senate Bill 1563 regarding deployment of Advanced Telecommunications Technologies.

	R.03-04-003  


REPLY COMMENTS OF 

AT&T COMMUNICATIONS OF CALIFORNIA, INC. (U 5002 C)

AT&T Communications of California, Inc. (U 5002 C) (“AT&T”) submits these Reply Comments pursuant to the Commission’s Order Instituting Rulemaking dated April 3, 2003 (“OIR”).

AT&T has reviewed Opening Comments filed by SBC California and SBC Advanced Solutions, Inc. (collectively “SBC”), Verizon California, Inc. (“Verizon”), MCI and Covad, California Cable and Telecommunications Association (“CCTA”), Cox California Telecom, LLC (“Cox”), Roseville Telephone Company (“Roseville”), the Small Local Exchange Carriers (“LECs”),
 the California Community Technology Policy 

Group (“CCTPG”), The Frontier Companies,
 The Utility Reform Network (“TURN”) and the Office of Ratepayer Advocates (“ORA”).  A theme emerges in these various comments.  Almost all commenting parties stressed the fact that there are actually multiple problems encompassed within the issues of the “digital divide” or deployment of advanced services to all segments of society.
  Similarly, many commenting parties, including AT&T, noted that there is no “one-size-fits-all” solution because of the multiple problems.
  Consequently, the Commission must examine these issues with the focus on bringing as many stakeholders and interested parties to the table to craft appropriate solutions specific to the problems presented.

We agree with these positions (stated by various commenting parties):

· 
· 
· Technology is changing rapidly and mandated deployment would be difficult and may be unwise.  Instead, infrastructure deployment must be driven by customer demand and evolving technologies instead of regulatory mandates. (Roseville, Citizens and The Frontier Companies)
· Dial Up access to the Internet is nearly universal, indicating that those Californians who desire access to the Internet have an affordable, available means to do so.  (The Frontier Companies)
· Lack of relevant online material as a cause for low penetration. (CCTPG)
· Most aspects of broadband deployment should be left to the free market. (Cox)
· No single technology can be used in every geographical location nor serve every population center.  Each technology has its technical limitations with different costs, regulatory schemes and oversight.  (SBC)
· The Commission should not direct adoption of programs funded by ratepayers and administered by the Commission.  The Commission should not pick winners and losers with respect to particular broadband service providers and the technologies they deploy.  (CCTA)
· California consumers should get the most out of network modernization so that there is the broadest possible access to a modern, broadband intensive network.  (MCI/Covad)
· Central issue is not so much one of broadband availability but rather one of market development.  The Commission should focus on fostering competition in a technologically-neutral way in order to lower prices.  (ORA)
· The State can offer broad-based tax incentives for investment into broadband deployment – especially in rural areas – in order to spur additional investment and its resulting deployment. (Cox)
· Cost recovery and customer demand will be the most important factors in a service provider’s decision to deploy advanced telecommunications services.  (The Small LECs)
Although we agree with many points raised by other commenting parties, we must reply to other issues raised. 

1. The California Teleconnect Fund And Universal Lifeline Telephone Service Programs Should Not Be Expanded. 
The Frontier Companies, the Small LECs, Roseville, ORA and SBC urge the use or expansion of the California Teleconnect Fund (“CTF”) or the Universal Lifeline Telephone Service (“ULTS “) fund to make advanced telecommunications technologies available to all Californians.
  As has been pointed out, broadband and advanced services are available to but not being used by the vast majority of Californians.  AT&T does not support expanding the definition of universal service to include broadband.  As the Commission’s own staff noted:

“We also conclude that today high-speed Internet access at home is not an essential service.  Accordingly, we recommend against expanding the definition of basic service to include high-speed Internet access at this time.”

Thus, the ULTS and CTF – as government and regulatory programs – should not be expanded to facilitate universal deployment or price support for broadband and advanced services.   Instead, the Commission should encourage the formation of partnerships between government, private enterprises, and community based organizations (“CBOs”).  Government mandates alone will not solve this problem, and expanding the CTF is not the solution that will spur more ubiquitous deployment.

2.  The Commission Should Not Intervene In The Market Through The CTF. 

Roseville urges the Commission to intervene in the market through the CTF. 
 AT&T believes strongly that the Commission should not intervene in the market through the CTF.  The CTF does not extend to all technologies or service providers nor should it.  Hence, the expansion of the CTF will expand the subsidy base only to those providers using technologies covered by the CTF.  This provides an advantage to certain providers by defraying costs of deployment for CTF-qualifying technologies.  In essence, by expanding the definition of universal service and using the CTF to provide universal access to those expanded services, the Commission will be picking winners and losers among the suppliers of various technologies.  This artificial support of certain broadband technologies is unnecessary and unfair.  The market should be allowed to develop naturally.  The Commission should focus on fostering competition in a technologically-neutral way in order to lower prices.  The Commission should not seek to expand the CTF.

3.  Competition Is The Best Incentive To Invest In And Deploy New Facilities;

    Delays Are Mainly Business Reasons, Not Regulatory Requirements. 

SBC states that decisions to deploy new facilities that are subject to regulation are often delayed due to regulatory requirements, lengthy hearings, and reviews.
  The implication is that fewer regulatory requirements, shorter hearings and easier regulatory reviews will spur and speed up investment.  AT&T disagrees with this assertion and implication because it is not based in fact and because it is a self-serving argument for SBC.

The data are clear that competition has proven to be the most effective incentive for the investment in and deployment of new telecommunications services, including broadband.  A recent study by the Phoenix Center indicated that after the passage of the Telecommunications Act of 1996, the prospect of competition spurred investment and deployment of new fiber and services not only to the major urban areas but also to Tier 2 and Tier 3 cities.  

The new Policy Bulletin by the Phoenix Center employs data from the U.S. Bureau of Economic Analysis and shows that the 1996 Telecommunications Act produced a surge in telecommunications investment and capital stock, and that claims to the contrary are just not true.  Using publicly available U.S. Government data, the Phoenix Center shows that the historic legislation in fact triggered a surge in new investment by the nation's telecommunications firms, finding that new investment grew “at an average annual rate of 22.3%, with $95.3 billion invested annually (on average) for a total of about $572 billion [from 1996 to 2001]”.
 Based on the difference between actual ($572 billion) and forecasted levels of investment ($305 billion), the Phoenix Center estimates the 1996 Act to have generated $267 billion in additional telecommunications investment from 1996 through 2001.
The data shows clearly that the mere prospect of competition unleashed a wave of new investment.  The investment growth verifies basic economics – companies that have to compete for customers invest more than monopolists who, by definition, never cut costs or innovate unless they are forced to do so.  

Also, AT&T respectfully disagrees with the Small LECs’ belief that competition will not be much of a factor for increasing the deployment of advanced services in rural, high-cost areas.
 To the contrary, if the Commission maintains pro-competitive policies, competition will spur deployment into even rural and high-cost areas that are currently being served by only the local monopoly.

4.
Local Loop Unbundling And The Availability Of Reasonably Priced Unbundled Network Elements
 Create The Conditions For Competition.  
Like TURN, AT&T strenuously urges the Commission to resist the arguments of SBC and Verizon that the unbundling of the local loop is a disincentive to broadband investments.
  AT&T agrees with TURN’s Reply Comments on this subject and adds these additional points on the matter not covered by TURN. 

Simply, the local loop is critical to the provision of broadband services to mass markets.  For example, without unbundled local loops, many competitors could not provide residential service.  As a matter of policy, the Congress decided in the Telecommunications Act of 1996 that unbundling and resale were legitimate, desirable methods of entry to be used by competitors seeking to offer a competitive choice in monopoly Incumbent Local Exchange Carrier (“ILEC”) markets.  This policy is still in effect and must be given full faith and credit as the prevailing law of the land.

Also, the local loop is integral to the offering and provision of T1 service, which is a bread-and-butter service provided by many competitors to small businesses and high-end residential customers.  If incumbent monopolists like Verizon had no duty to unbundle the local loop, they would either not sell this crucial bottleneck service or would impose fees that would price competitors out of that market.  Thus, in the incumbent’s fictional world of full competition and no resale obligations, the decision to allow competitors access to the local loop and other critical network elements would reside completely within the control of the incumbent monopolists.  It’s like putting the fox in charge of the hen house.  In addition to driving competitors out of business, business and residential customers would lose their power to choose the provider of their choice.  Moreover, those same customers must wait until such a time when the incumbent decides to offer service in their areas.  Without competitors, there would be no market constraint on the prices the incumbents could charge customers.  

The removal of the current unbundling requirement would re-monopolize telephone markets while creating a monopoly market with respect to advanced services developed over the ILECs’ infrastructure. No one, except the incumbents – Verizon and SBC – benefits from this mistaken policy.  Moreover, if the Commission were to order a stop to unbundling, the Commission would be acting in contravention of federal law (the Telecommunications Act of 1996), which requires unbundling of the ILECs’ legacy network.  Instead, AT&T urges the Commission to continue requiring the ILECs to share the networks they inherited; networks built by the public through years of subsidies and artificial/arbitrary guaranteed rates of return.  

5.  There Is No Need For A Blue-Ribbon Task Force. 

CCTPG proposed the creation of a ten member Blue-Ribbon Task Force.
  This is unnecessary and undesirable because the more points of view that can be heard on various issues, the better.  For instance, limiting representation of CBOs to just one individual representative will deprive the Commission from hearing important points of view within the CBO community. This is neither wise policy nor helpful to the Commission as it works to develop and write a comprehensive and worthwhile report to the legislature.


CONCLUSION


Many good ideas have been presented to the Commission.  There are, however, some major drawbacks to certain ideas.  The Commission should thoroughly examine the issues highlighted herein, especially examining whether – if ever – additional governmental market intervention is justified.  The Commission should act in a technologically-neutral manner and should not adopt any policy that would pick winners and losers as between technologies.   AT&T remains committed to working with the Commission on these important issues.
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� Calaveras Telephone Company, Cal-Ore Telephone Co., Ducor Telephone Company, Evans Telephone Company, Foresthill Telephone Co., Happy Valley Telephone Company, Hornitos Telephone Company, Kerman Telephone Co., Pinnacles Telephone Co., The Ponderosa Telephone Co., Sierra Telephone Company, Inc, The Siskiyou Telephone Company, Volcano Telephone Company, and and Winterhaven Telephone Company (collectively “the Small LECSs”)..  [Check names to make sure they are correct.  Co. versus Company.]


� Citizens Telecommunications Company of California, Inc. dba Frontier Communications Company of California; Citizens Telecommunications Company of the Golden State dba Frontier Communications Company of the Golden State; Citizens Telecommunications Company of Tuolumne dba Frontier Communications Company of Tuolumne (collectively , the “Frontier Companies”)


� See, e.g., Opening Comments of TURN in R.03-04-003, filed June 10, 2003, at p. 5.  AT&T also agrees with almost everything stated in TURN’s Reply Comments.


� See, Opening Comments of AT&T in R. 03-04-003, filed June 10, 2003, at pp. 12-13; Opening Comments of ORA in R.03-04-003 at p. 5; Opening Comments of SBC/ASI in R.03-04-003, filed June 10, 2003, at pp. 5-6..  [Add another company since we state that “many commenting parties.”]


� See, Opening Comments of Frontier Communications Company of California, et al. in R.03-04-003, filed June 10, 2003 at p. 8; Opening Comments of the Small LECs in R.03-04-003, filed June 10, 2003 at pp. 6-9; Opening Comments of Roseville Telephone Company in R.03-04-003, filed June 10, 2003 at p. 5; Opening Comments of SBC Advanced Solutions, Inc. in R.03-04-003, filed June 10, 2003 at p. 6. [Check to see if we need periods after pp or p.  If so, please check all footnotes to be consistent.  Some have and some don’t.]


�  See, California Public Utilities Commission Broadband Report  - SB 1712 issued by the Commission’s Strategic Planning and Telecommunications Divisions in Summer, 2002 (“Broadband Report”), at pp. 1-2 D.  An electronic copy of the Broadband Report is available at: � HYPERLINK "http://www.cpuc.ca.gov/PUBLISHED/REPORT/18279.htm" ��http://www.cpuc.ca.gov/PUBLISHED/REPORT/18279.htm�.


� See, Roseville at p. 5.


� See, SBC at p. 5.


� See, The Truth About Telecommunications Investment, Phoenix Center Policy Bulletin No. 4, June 24, 2003.  A copy of this Bulletin may be found at:  � HYPERLINK "http://www.phoenix-center.org/policyb.html" ��http://www.phoenix-center.org/policyb.html�


� See, Small LECs at p. 7.


� See, TURN Opening Comments at pp 8-9 and TURN Reply Comments in R.03-04-003, filed June 20, 2003 at pp. 4-5.  [TURN filed Reply Comment already?  If so, do we need to put in date?]


� See, Comments by the California Community Technology Policy Group, in R.03-04-003, filed June 10, 2003 at pp. 2-3; 6-9.
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