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INTRODUCTION


The Green Book examines the issues of market power in discussing possible future market structure options.  Before making structural changes, however, the Commission should consider:  (1) how these markets are really working; (2) whether anti-competitive conduct is likely to occur in those markets given the many protections and incentives already in place to prevent it; and (3) whether making further structural changes in these markets will bring benefits that outweigh the costs of those changes, as well as the level of potential harm.�


The Report’s Allegations of Market Power Abuse Are Overstated.


The Report Concludes There Is Potential For Abuse Today


The DSP report states that the existing market structure creates the potential for anti-competitive conduct.  It gives three specific examples.  First, it states that gas utilities could exercise control over the operation of the gas system to harm competition in the core market or in electric generation markets.�  It gives as examples the possibility that the utility could declare maintenance or operational constraints at a given point in the system that would cause the competitor to incur additional costs through use of system balancing or utility hub services.�


Second, the Report states that PG&E might favor gas supplies coming from Canada over supplies from other gas basins, to the detriment of core aggregators.  Third, the report states that utilities might try to discriminate in transportation service rates or treatment for the purpose of harming other electric generators or favoring the utilities’ own generation.�


Without claiming that utilities might engage in improper behavior, the report claims that gas utilities have advantages that make it difficult for competitors to compete in making core gas commodity sales.  It argues that further unbundling of revenue cycle service, interstate transport,� and storage are necessary to avoid utility “market domination.”�


The Examples Used In The Report Are Based on Incorrect Assumptions Or Are Unlikely


PG&E cannot harm competition in the ways alleged in the DSP report, for a variety of reasons.  First, PG&E does not actually control the use of much of its pipeline capacity, because third parties hold firm capacity rights on these intrastate transmission lines.  For example, the entire firm capacity on PG&E’s Redwood Path accessing Canadian supplies (approximately 1,800 MMcf/d) has been subscribed by firm shippers who can choose what gas to buy and what customers to serve using that capacity.�  The holders of that capacity are able to assign it to others when it serves their financial needs, and an active secondary market has developed.


Moreover, under PG&E’s tariffs, both core and core procurement aggregation customers have the same curtailment priority, and curtailment of one would result in equal curtailment of the other.  Moreover, since core procurement and core aggregation customers are given priority over all other customer groups, as a practical matter, they are not curtailed.�  The notion that PG&E might interrupt service to core aggregators in order to favor core sales by PG&E is simply at odds with the way the system works.  Similarly, reductions in delivery capacity among noncore firm shippers occurs on a pro-rata basis, generally using automated computer systems.  PG&E cannot target who will be affected by such decisions.


In addition, PG&E does not have the incentives to try to harm competition in the ways described in the DSP report.  It does not have the incentive to favor its northern capacity as asserted, since the firm capacity on both PGT and the Redwood Path is fully subscribed.�  PG&E has no incentive to harm core commodity competition, since its transportation revenues are the same whether PG&E or core aggregators serve the core procurement market.


The Potential Harm Is Small 


The Report expresses concern that gas utilities might try to limit the availability of gas transportation during periods of high electric demand.�  It expresses particular concern that in periods of peak electric use, pipeline capacity may not be sufficient to meet all the demands for gas supply.�  However, in PG&E’s service area, electric peaks occur in different seasons from gas peaks.  Peak electric use occurs during the summer, and gas peaks happen in the winter.  As the Report notes, the available pipeline capacity on average demand days is well in excess of demand.�  During summer electric peak days, even if PG&E tried to engage in maintenance of its system for the purpose of harming electric competition, unless it took a large amount of capacity out of service, substantial other capacity would remain.  This is simply not a strategy that could be concealed by PG&E.  Taking a substantial amount of transmission system out of service on peak electric days for an improper reason would be highly visible, and quickly corrected by the Commission.  


The CPUC’s Rules and Procedures Prevent the Operational and Pricing Abuses Feared by the Report


The Gas Accord directly addressed many of the issues discussed in the DSP report.  It spells out rules for priority of service, how to handle local constraints, service reliability, nomination, and diversion procedures.�  The Accord was supported by suppliers, marketers, and aggregators, who negotiated these provisions.  The decision approving the Accord added a “Commensurate Discount Rule.”�  This rule addresses any alleged conflict of interest which might cause PG&E to favor Line 400/401 Redwood Path over other supply paths.  


The Gas Accord contains provisions specifically obligating PG&E to treat its Affiliates, Core Procurement and UEG Departments without undue preference, and directs PG&E not to disclose specific shipper information to PG&E’s affiliates or Core Procurement or UEG Departments without that shipper’s permission, except as needed to serve the shipper.�  Similarly, the Commission’s Affiliate Transaction Rules adopted in Decision 97�12�088, expressly (a) prohibit PG&E from giving preferential treatment to an affiliate unless authorized by the Commission or FERC, (b) require the utility to make any discounts given to affiliates available to any similarly situated participants, (c) require the utility to administer its tariffs the same for affiliates as it does other market participants, and (d) require the disclosure of large amounts of information concerning transactions between the utility and the affiliate.


Following the Accord, the Commission approved Gas Rule 26, which requires PG&E to provide the CPUC and other parties with substantial information on negotiated rates, and on whether the service is being provided to an affiliated company or an intracompany department.


The Creation of a Gas ISO Should Consider Benefits and Costs


A decision to create a gas ISO may have benefits, as discussed below.  However, it may also involve very substantial costs.  The DSP report identifies� some of the limitations of a gas ISO.�  These comments will not repeat those observations that led the DSP to recommend against the creation of a gas ISO.  Here, PG&E will add only a few brief thoughts, focusing in particular on the question of whether the benefits of creating an ISO outweigh the costs.  


Whether or not utilities actually engage in improper behavior, creating a gas ISO could eliminate political concerns about the appearance of abuse.  Additionally, creating an ISO arguably reduces the need for CPUC oversight of utility operations.  However, the ISO itself may also need to be regulated, particularly if it is a for-profit business, for the same reasons that existing gas utilities are regulated.


As the DSP report observes, the Commission has authorized approximately $300 million to establish and run the electric ISO and Power Exchange.  Other parties collectively may have spent amounts in excess of this figure.  The utilities have spent large amounts of time and computer resources to make the ISO work properly, as have many potential market participants, regulators, consumer groups, and others.


A gas ISO also would be expensive.  In PG&E’s instance, if a gas ISO is created, recently developed systems for the Gas Accord (at a cost of millions of dollars), likely will need major modification or possibly, need to be scrapped.  PG&E looks forward to reviewing the recommendations of other parties to this proceeding on this issue.


The Commission’s Ability to Mandate Divestiture is Limited


Options 2, 3 and 4 of the DSP Report discuss utility divestiture of assets, including large diameter pipelines, and fossil, hydro, and nuclear generation plants.  In several recent proceedings, PG&E has explained that the CPUC may not compel divestiture of utility assets.  The legal section (Tab 5) restates and updates some of these constraints on Commission authority.  Moreover, even if the Commission could order involuntary divestiture, it would need to hold evidentiary factual hearings and provide for adequate compensation.  


�	This is especially true given the Commission’s specific discussion and resolution of conflict of interest concerns when it approved the Gas Accord in Decision 97�08�055.  In that decision, the Commission added a “commensurate discount rule” to further ameliorate concerns about conflict of interest.


�	Report, pages 27, 28, 86.


�	Report, page 24, see similar argument at page 86 re nomination scheduling.


�	Report, pp. 25-29.


�	As noted earlier, PG&E has unbundled both interstate and intrastate transportation costs from core rates and agrees that this is an appropriate measure to enhance core gas supply competition.


�	Report, p. 20.


�	PG&E's Core Procurement and UEG Departments hold some of this capacity.  The core capacity rights are at original cost or vintage rates.  However, these Departments are organizationally separate from the department which operates the pipelines, and under the Gas Accord, neither of these two groups is allowed to learn specific shipper information without that shipper’s permission, except as needed to serve the shipper.


�	To the extent that either PG&E or a core aggregator fails to deliver, it is assessed a significant fee for diverting the gas supplies of other shippers.


�	Redwood Capacity sold out at straight fixed-variable (SFV) rates.  Therefore, PG&E can earn more revenues from incremental transmission capacity sales for Southwest-sourced gas than Canadian supply.


�	See, for example, Report p. 74, n. 4. 94.


�	Report, p. 79.


�	Report, pp. 79-80, n. 101.


�	See Gas Accord Section II.E.10-12; Gas Rule 14.


�	Decision 97�08�055, pages 44�45.


�	Accord Section II.E.16.


�	See Report, pages 74-77 and 113-114.


�	PG&E would be entitled to recover all stranded costs caused by structural changes of the kinds described in the Report.
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