
I.
INTRODUCTION AND SUMMARY
Pursuant to Rules 77.2, 77.3, and 77.4 of the Commission’s Rules of Practice and Procedure, FPL Energy, LLC (“FPL Energy”) hereby comments on the September 5, 2000 Proposed Decision of Commissioner Neeper (“PD”) in Phase 1 of R.99-11-022.  FPL Energy’s comments below address two major areas.  In addition, FPL Energy submits Proposed Findings of Fact and Conclusions of Law as Attachment A to these comments and urge adoption.

First, and foremost, FPL Energy urges the Commission not to proceed with adoption of the PD as written at this time, given: 

a)
the lack of a legal deadline for adoption of the PD, 

b)
the rapid changes in the energy market in recent months that are not reflected in either the PD or the record in this case, 

c) the fact that key features of California’s current deregulated energy structure that are assumed in the PD may change in the near future, and 

c) the adverse impact that the PD, if adopted, would have on the ability of Qualifying Facilities (“QFs”) and renewables, in particular, to contribute to the reliability of California’s energy system.

Second, if the Commission does proceed with adoption of the PD at this time, FPL Energy offers comments below on the following specific portions of the PD:

a)
FPL Energy supports the PD’s proposed monthly weighted-average methodology for calculating short-run avoided cost (“SRAC”) for intermittent QFs, given the special characteristics of intermittent resources and the minor ratepayer impact;

b)
FPL Energy opposes the PD’s proposal to adopt generation meter multipliers (“GMMs”) to replace the current QF line loss methodology because of the legal, technical, and factual errors contained in the PD’s analysis of this issue; and 

c)
the PD errs in its proposed criteria for determining whether the market is functioning properly for the purpose of switching QFs to a Power Exchange (“PX”)-based SRAC.

II.
NOW IS NOT THE TIME TO ADOPT THE PD, GIVEN THE LACK OF A LEGAL DEADLINE FOR ADOPTION OF THE PD, THE RECENT DRAMATIC CHANGES IN CALIFORNIA’S ENERGY MARKETS, THE LIKELIHOOD OF FUNDAMENTAL CHANGES IN TODAY’S DEREGULATED STRUCTURE, AND THE ADVERSE IMPACT THAT THE PD WOULD HAVE, IF ADOPTED, ON RENEWABLE RESOURCES  

FPL Energy recognizes the substantial resources that the Commission has devoted to developing a record to support issuance of a decision in this case at this time.  In particular, parties were fortunate to have focused attention on this case during several weeks of evidentiary hearings by both the Administrative Law Judge (“ALJ”) and  Assigned Commissioner Neeper.  

Nevertheless, there has been an extraordinary upheaval in California’s electricity world since hearings ended almost five months ago on May 12.  None of the momentous events of the last five months is reflected in the evidentiary record in this case, the briefs submitted after the record closed, nor the PD.  Given this, the two fundamental questions regarding adoption of the PD that must be answered are: 1) is the Commission under a legal obligation at this time to adopt the PD and 2) if not, is this the right time for the Commission to make the major changes in jurisdiction over and prices paid to QFs that would result from adoption of the PD.  FPL Energy submits that the answer to both of these questions is  “No”.

Section 390 imposes no deadline on the Commission to adopt the PD.  While it is true that the Commission must undertake certain actions to comply with the mandates of Section 390, there is no specified deadline for doing so.  Similarly, the Commission’s Order Instituting Rulemaking (“OIR”) that commenced this proceeding includes no binding deadlines.  Indeed, most of the directives contained in the PD, if adopted, would not take effect until conclusion of Phase II of this case, which is likely to be heavily contested.

Since there is no legal deadline for adoption of the PD, FPL Energy urges the Commission not to proceed with adoption of the PD at this time.  Deferral of a decision is appropriate because the record used to develop the PD: 1) assumes an energy world drastically different from the one existing today and 2) does not include any assessment of the relevancy of the PD to the energy world (and regulatory structure) that may exist in the future.  If the PD (if adopted) were to have only a minor impact on California’s energy supply, one might well conclude that it makes sense to proceed, given the resources already devoted to this case.  But the impact of the PD, if adopted, would be far reaching.  For example, it would immediately and significantly decrease revenues received by California’s intermittent (e.g., wind and small hydro) resources, through a fundamental change in the line loss methodology.  It would also set the stage for a switch in pricing for QFs from a Commission determined QF price to a PX-based price.
Given California’s need for reliable power sources for the immediate future and the undeniable benefits that renewable resources bring in terms of fuel diversity and avoidance of environmental impacts, it makes no sense for the Commission to proceed with the PD at this time.

The PD, if adopted, would change QF pricing from Commission determined and regulated pricing (the SRAC formula) to market based pricing (e.g., PX pricing).  It would also eliminate use of the Commission developed line loss factors and allow the Independent System Operator (“ISO”) and the Federal Energy Regulatory Commission (“FERC”) instead to set this aspect of QF payment, through use of the GMMs.  The Commission in recent weeks has voiced deep concern about the trend under deregulation to replace the Commission’s jurisdiction with ISO decisionmaking and FERC jurisdiction.  See, CPUC/EOB Report to Governor Davis, 8/2/00, at pp. 3, 10, and 37-41.  Adoption of the PD would expand this erosion of Commission jurisdiction.  While such an approach may ultimately make sense, it should be done only with assurance that the change will not affect the ability of QFs and, in particular, renewable resources to continue to play their key role in providing a reliable, fuel diverse, and environmentally beneficial energy supply for California.

FPL Energy proposes an alternate approach to immediate Commission adoption of the PD as written.  It urges that, instead of adopting the current version of the PD, the Commission issue a policy directive stating clearly the Commission’s commitment to ensuring the viability of QFs, as part of California’s reliability and cost containment strategy and a continued Commission oversight role in the administration of QF contracts.  Second, with regard to renewable resources in particular, FPL Energy urges that the policy directive reaffirm the Commission’s continued support for renewable resources, as  a critical component of California short and long-term energy strategy for reliability, fuel diversity, and environmental protection.   With such a policy basis from the Commission for this  proceeding, the Commission can then delegate to the ALJ and Assigned Commissioner, working with parties, to determine what reopening of the record in this case is needed to ensure that any decisions it makes in this case do not undermine the continued existence of (and indeed, expansion) of California’ renewable resources.

III.
IF THE COMMISSION DOES PROCEED WITH ADOPTION OF A DECISION AT THIS TIME, FPL ENERGY OFFERS COMMENTS IN THREE AREAS.

A.
FPL ENERGY SUPPORTS THE PD’S ADOPTION OF THE MONTHLY  WEIGHTED AVERAGE SRAC METHODOLOGY

FPL Energy advocated, and the PD adopts, a monthly weighted-average SRAC price for intermittent QFs that choose that option. FPL Energy strongly supports this element of the PD, which recognizes the societal benefits of intermittent resources. Intermittent resources produce no CO2 (a greenhouse gas), no particulates, no NOx and no SOx. The environmental costs of these pollutants are not explicitly accounted for in current electricity pricing.  Intermittent and other renewable resources also provide much-needed resource diversity in case of problems with fuel supply or other issues.  The PD’s adoption of the monthly weighted-average methodology appropriately acknowledges these unquantified and omitted societal and environmental benefits.  PD, p. 14.

In addition, the PD (at p. 13) properly recognizes that intermittent resources are unable to control the timing of the output of their facilities in order to maximize production during high-price periods.  Most other QFs (e.g., natural gas-fired and even biomass and geothermal facilities) can schedule to capture peak values.  Therefore, FPL Energy strongly supports the PD’s conclusion (p. 14) that wind and run-of-river hydro QFs receiving SRAC energy prices should be allowed to elect, at their option, to receive a monthly weighted-average PX day-ahead price in lieu of hourly pricing, once the Commission has made the required finding under Section 390(c).

B.
THE PD’S GMM METHODOLOGY CONTAINS LEGAL AND FACTUAL ERRORS.

Although the PD acknowledges the social and environmental benefits of intermittent and renewable resources by adopting the monthly weighted-average SRAC calculation for intermittent resources, it ignores this aspect of the decision by adopting the generator meter multiplier (“GMM”) methodology.  FPL Energy advocates retaining the existing line loss factors until more accurate and appropriate factors can be developed.

As a starting point, even the proponents of adoption of the GMM acknowledge that it is not perfect.  Rather, they argue that adoption of the GMM at this time is better than continuing the status quo.  However, the test for the Commission should be whether a methodology superior to GMMs could be adopted if the Commission devotes additional time and resources to this issue.

Several parties, including FPL Energy, raised in their briefs the fact that use of the GMM methodology is not consistent with the Public Utility Regulatory Policies Act of 1978  (“PURPA”).  See, e.g., FPL Energy Opening Brief, at p. 13.  PURPA provides that QFs be paid the avoided cost of the utility with which they have contracts.  Using GMMs is not consistent with PURPA since the GMM methodology assumes that generation from any particular QF serves load throughout the State, rather than in a particular utility’s service territory.  Id., citing Caithness, Clark, 5/12/00, Tr. 1053.  Nowhere does the PD even address this legal deficiency in the use of GMMs.

Another legal deficiency in the PD’s approach to GMMs is that the PD relies in large part on the pre-hearing Workshop Report.  PD, at pp. 24-25, 28, 32.  Yet, parties were not allowed to comment on the Workshop Report during hearings (5/11/00, Tr. 813) nor was the author of the Workshop Report presented as a witness during the hearings.
  

Factually, the PD’s proposed adoption of the GMM errs because it assumes there are no transmission constraints.  See, FPL Energy’s Opening Brief, at p. 14 and SDG&E, Nelson, 5/11/00, Tr. 894.  

The PD is particularly flawed with regard to the discussion of the application of  GMMs to remote and intermittent QFs that serve local loads.  FPL Energy, Enron Wind, and Caithness have argued (during hearings and in briefs) that the Commission should retain existing line loss factors until more accurate factors are established, at least for intermittent, remotely located resources.  The PD (p. 29) acknowledges the equity concerns of using the GMM methodology for remotely located generators serving local load.  However, the PD’s rejection of the positions of FPL Energy, et al. appears to be based upon factual error.  First of all, the PD states (p. 29) that no remote QF solely serving local load was identified.  However, it is reasonable to assume that if three parties have intervened on this issue, they do in fact have specific resources that are adversely affected by the GMM treatment of remote generators.
  It is, in fact, reasonable to assume the opposite as the PD does – that none of the parties raising this issue has any remote QFs serving local load or otherwise remotely located that would be adversely and unfairly impacted by adoption of GMMs.  Second, on this matter of how to address the equity concerns of remotely located generators, the PD discusses (and rejects) only the California Cogeneration Council (“CCC”) proposal.  PD, at p. 30.  Nowhere does the PD explain why the proposal of FPL Energy, Caithness, and Enron Wind to continue use of the current transmission loss factor for remotely located, intermittent resources is not a reasonable resolution of the equity concerns. 

The GMM methodology also makes the factually unsupported assumption that almost none of a remote QF’s generation will be consumed by local load.  See Direct Testimony of R. Thomas Beach at p. 17.  Rather, the GMM methodology assumes that power from all QFs, even those remotely located near local load, will be transmitted throughout the ISO control area, in proportion to load.  See Direct Testimony of R. Thomas Beach at p. 17.  Such an assumption is not supported by any actual power flow and demonstrates the inadequacy of GMMs for identifying the actual benefits QFs provide to reducing utility line losses.

Finally, the PD does not explain the refusal to extend the public policy arguments regarding intermittent resources to the line loss methodology issue that the PD accepts in the PX day-ahead pricing context.  That is, the PD recognized and accepted the evidence that FPL Energy presented regarding the inability of intermittent resources to schedule their output to take advantage of high-price periods.  The PD adopts PX pricing that acknowledges this factual reality, given the societal and environmental benefits of intermittent resources.  (PD, pp. 13-14).  On the line loss issue, there is similar evidence in the record that a number of remote QFs cannot control the location of their fuel sources (e.g., intermittent QFs, solar thermal and geothermal).  Yet, the PD fails even to acknowledge this evidence in setting the CPUC’s new policy for determining QF line losses.  The result is that, if adopted, the PD’s equitable treatment of renewable resources in the PX pricing portion of the case would be wiped out by the failure of the PD to provide similar equitable treatment with regard to the line loss methodology.  FPL Energy therefore urges the Commission to extend the public policy arguments that the PD recognizes for scheduling intermittents on the PX pricing issue to the line loss issue for remote QFs who cannot control the location of their fuel sources (e.g., wind, run-of-the-river hydro, solar thermal, and geothermal QFs). 

The factual, legal, and policy errors of the PD with regard to the proposed adoption of the GMM are numerous and extensive.  In addition to the errors noted above, FPL Energy endorses the compelling discussion of this issue contained in Caithness’ comments on the PD, being filed today.

Finally, FPL Energy reiterates the points made at the beginning of these comments, which apply in particular to this issue.  The use of GMMs for line loss methodology cost calculations is acknowledged by all to be an imperfect approach at best.  If the GMM methodology is adopted, the Commission will yield jurisdiction to the ISO and FERC any further development or review of line loss calculations.  As stated in the PD (p. 30):

“. . .We expect that the GMM methodology may be revisited and refined from time to time by the FERC, and we welcome this process. Proposals to modify the GMM methodology itself should be directed to FERC.”

It is not at all clear that, in light of events since May 12, the Commission continues to “welcome” a process in which FERC, rather than California entities, are responsible for ensuring that California energy costing structures are reasonable.  FPL Energy urges the Commission to defer any rush to adopt use of the GMMs at this time, given that the only recourse for problems will then, as the PD acknowledges, move away from  the Commission.     

C.
THE PD’S CRITERIA FOR A PROPERLY FUNCTIONING MARKET ARE ILL ADVISED

Almost a year ago, the Commission’s OIR commencing this case announced that this first phase of the case would develop criteria for determining whether the market is functioning properly for the purpose of determining whether to switch QFs to a PX-based price. OIR, p. 10.  The PD errs on this issue in two significant ways.  First, it concludes that the Commission need not make any judgment on the overall proper functioning of the PX market in order to reach a conclusion that the PX market is functioning properly for QFs.  The Commission is not justified in holding QFs to a different standard than every other generator participating in the California market.  The PD fails to explain how the PX market can be functioning irrationally and improperly for non-QF purposes but be functioning acceptably for payments to QFs.
  By interpreting Section 390 as directing the Commission only to engage in a non-substantive, mechanistic review as to whether the PX sets a market clearing price that allows utilities to purchase power for bundled customers (PD, p. 37), the PD commits legal error.  Specifically, the PD ignores the provision of Section 390 that requires the Commission to make a judgment as to whether the PX market is functioning properly for purposes of QF pricing.

 Second, the PD relies upon a view of the California energy market that is outdated.  Undoubtedly, the statement in the PD (at p. 36) that is most glaring is the quote from SDG&E that the PD relies upon in developing its criteria for assessing proper functioning of the PX market for QF pricing:

“. . .if this Commission . . .finds that the PX isn’t working even though generators are currently paid the PX price. . .someone’s going to have lots of explaining to do.  It just flies in the face of common sense.”   


FPL Energy believes that the best approach to resolving this issue is the one discussed at the beginning of these comments – defer adoption of the PD until a more thorough policy basis is set for the ultimate Commission decision on this case and an updated record is developed.  

IV.
CONCLUSION

In conclusion, FPL Energy urges the Commission to refrain from adopting the PD at this time.  In this context, FPL Energy includes “Option 1” Proposed Findings of Fact and Conclusions of Law and urges that the Commission incorporate them in its Final Decision.  If the Commission does proceed with adoption of the PD, FPL Energy urges that it be modified to retain the existing line loss factors.  In this context, FPL Energy includes “Option 2” Proposed Findings of Fact and Conclusions of Law and urges that the Commission incorporate them in its Final Decision.  Replacing the existing line loss factors with GMMs would seriously reduce the revenues of remote QFs, many of which are intermittent and renewable resources. At this time of rising gas prices and capacity shortages, the Commission should be encouraging, rather than discouraging, the development of new renewable resources, many of which are located far from load centers by physical necessity. The PD correctly acknowledges the societal (and currently unquantified and omitted) value of renewable resources in its adoption of the monthly weighted-average SRAC methodology. However, the benefits of this approach to intermittent resources would be entirely eliminated by the replacement of the existing line loss factors by GMMs.  FPL Energy does not believe it is this Commission’s intent to damage renewable QFs through its actions in this proceeding.
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� Adding to this legal error, the PD relies upon a recent SDG&E study suggesting that the existing transmission loss factors for San Diego Gas and Electric Company (“SDG&E”) are too high.  But the SDG&E study was presented at the Workshop, not during the hearings.  Moreover, the ALJ granted utilities’ motion to strike Caithness’ testimony criticizing the study.  5/11/00, Tr. 813.  Due process demands that the PD cannot rely upon a study which parties were precluded from addressing during the evidentiary hearing.  


� FPL Energy recognizes that PD comments are not the forum for introducing new evidentiary evidence.  Suffice it to say, however, that if the Commission does indeed need proof that FPL Energy has raised this issue because it has remote QF resources impacted by the GMM methodology, FPL Energy is ready to provide the Commission immediately with such proof.


� FPL Energy endorses the PD comments being submitted today by Caithness that list the numerous ways that the PX market is not functioning properly for any purpose.  Examples include the use of the ISO price caps, the use of $0 bids for up to 2/3 of the generation bid into the PX, and persistent allegations of collusion and market power abuse.





12
1

