
SECTION 3

LEGAL DIVISION 

The  Legal Division is directed by statute to represent and appear for the people of the State of California, the Commission, and the Commission staff in all actions and proceedings involving any question under the Public Utilities Code or under any order or act of the Commission.  We are committed to providing high quality, timely legal services to all of our clients. 

TWO TO THREE YEAR OUTLOOK
To best serve the new Commission structure arising out of Vision 2000 and the reforms in SB 960 (Ch. 856, Stats. 1996), the Legal Division completely reorganized in late 1996 forming these Sections:

· Energy and Rail/Carriers

· Telecommunications and Water

· Trials and Appeals

· Consumer Services

· Office of the General Counsel

· Office of Governmental Affairs

Our reorganization was intended to more closely align attorney resources with the new industry-based staff divisions, and to increase the productivity of attorneys with specialized industry expertise by allowing them to serve multiple clients in various state and federal regulatory and judicial forums.  For instance, our new organization created a section of lawyers to represent the Consumer Services Division, underscoring the specific recognition in Vision 2000 of the growing importance of educating and protecting individual consumers of utility services in increasingly competitive markets.

After one year of experience under our new organization, we have decided to respond to Division and client feedback which raised concerns about our attempt to provide both advocacy (for the Office of Ratepayer Advocates) and advisory services out of a single group of industry-based attorneys.  To address these concerns, in 1998 we will further refine our organizational structure.  Our activities and assignments are based on the outlooks in this Plan and seek to reflect our clients’ priorities.  

1998 LEGAL DIVISION OBJECTIVES

Objective A:    Clarify Advisory and Advocacy Roles  

Change the Legal Division organization to clearly separate our ORA advocacy from our Commission advisory responsibilities, thereby improving the clarity of roles emphasized by SB 960.  (March 1998 target implementation date) 

Strategy      Revise Legal Division Organization  Revise the Legal Division 

organization to consolidate ratepayer advocacy into a new Ratepayer Advocacy Section and redistribute residual duties and responsibilities.  The new organization will consist of the following sections:

· Energy

· Telecommunications, Transportation & Water

· Trials and Appeals

· Enforcement

· Ratepayer Advocacy

· Office of Governmental Affairs

Objective B:  Priorities For Legal Division’s Energy Section    
The Energy Section serves multiple client interests:  (1) the Commission itself; (2) the ALJ Division; (3) the Energy Division; and (4) the general public.    Energy Section attorneys provide advice and counsel to these clients and, in consultation and coordination with the Governor, Legislature and California Electric Oversight Board, also represent the Commission in federal energy agency proceedings.  

Strategy 1   Meet the Challenges of 1998     Discharging the responsibilities 

outlined above will be particularly challenging in 1998 due to the extremely heavy workload involving complex issues of significant importance to California’s residents, businesses and industries in an unprecedented number of proceedings: 

· Numerous state administrative proceedings involving the restructuring of the electric industry.

· Federal Energy Regulatory Commission proceedings involving the restructuring of the electric industry.

· New initiatives to increase oversight of market power issues in regulated markets such as the secondary market for interstate natural gas pipeline capacity, and in emerging competitive markets such as electric service metering and billing.

· State initiatives to develop a new long term strategic plan for the natural gas industry.

· Pacific Gas and Electric Company’s test year 1999 general rate case. 

Strategy 2   Advisory Responsibilities and Priorities     Provide advisory

services and legal support for the Commission, and the ALJ and Energy Divisions in electric and natural gas proceedings.   Priorities in these areas are client-driven and are reflected in the ALJ and Energy Divisions’ portions of this Business Plan. 

                    Priorities for 1998 are:

· Implementing AB 1890 and California State policy on electric industry restructuring through CPUC proceedings.

· A new state strategic plan for the natural gas industry.

· Fulfilling traditional mandates, particularly concerning consumer protection and distribution service reliability.

· Coordinating with and overseeing Office of Governmental Affairs activities. 

· Advising and representing Commission management on employment law matters, including personnel transactions, labor law issues, equal employment, civil rights and affirmative action, and proceedings before the State Personnel Board.  

Strategy 3   Represent the Commission in Federal Proceedings   
Represent the Commission, in coordination and consultation with the Governor, Legislature and California Electric Oversight Board, in federal agency proceedings and in appeals of federal agency decisions involving electric and natural gas issues.   Priorities in this area are client-driven and reflected primarily in the Energy Division section of this Business Plan.

            Priorities for 1998 are:

· Implementing AB 1890 and California state policy on electric industry restructuring through participation in FERC electric restructuring proceedings.

· FERC electric rate proceedings.

· FERC proceedings to reexamine the natural gas industry structure.  

· Market and operational issues related to the availability and rates for interstate natural gas pipeline capacity, including the release and resale of firm capacity rights.

Objective C:   Priorities for Legal Division’s Telecommunications,  
                      Transportation and Water Section
The Legal Division’s Telecommunications, Transportation and Water Section serves multiple client interests:  (1) the Commission itself, (2) the ALJ Division, (3) the Telecommunications Division, (4) the Water Division, (5) the Rail Safety and Carriers Division, and (6) the general public. 

Strategy 1   Meet the Challenges of 1998     Discharging the responsibilities 

outlined above will be particularly challenging in 1998 due to the heavy workload involving complex issues of significant importance to California’s residents, businesses and industries in numerous state and federal proceedings: 

· State administrative proceedings to open up California’s telecommunications markets to competition.

· Federal Communication Commission proceedings opening interstate markets to increased competition and implementing the Telecommunications Act of 1996.

· New initiatives related to water company consolidation and alternative regulatory approaches.

· Major water supply applications.

· Licensing and compliance issues concerning airport shuttles.

· Litigation concerning local railroad safety hazards.

· Fulfilling traditional regulatory mandates concerning rates and  

service quality for monopoly services.

Strategy 2   Advisory Responsibilities and Priorities     Provide advisory

services and legal support for the Commission, the ALJ and Telecommunications, Water, and Rail Safety Carriers Divisions in telecommunications, water and transportation proceedings.   Priorities in these areas are client-driven and are reflected in the ALJ, Telecommunications, Water, and Rail-Safety and Carriers  Divisions’ portions of this Business Plan. 

                    Priorities for 1998 are:    

· Assist the Commission’s efforts to open up California’s telecommunications markets to competition.

· Address CPUC implementation of the federal 1996 Telecommunications Act. 

· Address CPUC implementation of FCC rules regarding universal service, customer education, arbitration, access charge reform, pay phone regulation, interconnection rules, number portability and number administration competitive safeguards, CMRS/wireless services, and competitive entry into small and mid-size LEC markets.  

· Provide advice on appropriate procedures and operations to be used by advisory boards. 

· Defend Commission telecommunications decisions in federal jurisdictions.  

· Develop Commission policy concerning water contamination litigation in Southern California and the Sacramento area and open an Order Instituting Investigation into these issues if determined necessary. 

· Provide legal advice and counsel on special priority advisory projects, and assignments from the General Counsel and Commissioners (such as California energy agency reorganization; legislative proposals to revise laws concerning CPUC decision-making processes; conflict of interest matters; and representations of the Commission before the California Law Revision Commission.  

· Coordinate responses to discovery requests to the Commission for documents or witnesses.

Strategy 3   Represent the Commission in Federal Proceedings    Represent

the Commission in federal agency proceedings and in appeals of federal agency decisions involving telecommunications and transportation issues.   Priorities in this area are client-driven and reflected primarily in the Telecommunications and Rail Safety and Carriers Division’s sections of this Business Plan.

            Priorities for 1998 are:

· Caller ID and privacy concerns, wireless services, unauthorized changes to consumers’ long distance carriers, intraLATA presubscription, 900 and 976 numbers, open access, unbundling, and service reliability issues.

Objective D:   Priorities for Legal Division’s Trials and Appeals Section:  

The Legal Division Trials and Appeals Section represents the Commission and defends Commission decisions in state and federal trial and appellate courts. 

· Analyze and make recommendations on applications for rehearing of Commission decisions in all industry areas.

· Defend the Commission and its authority when Commission decisions are challenged in state or federal trial and appellate courts (primarily the California Supreme Court and federal district courts).  

· Handle appeals from court decisions in cases challenging Commission decisions, such as appeals from federal district court decisions to the U.S. Court of Appeal and the U.S. Supreme Court.

· With enactment of SB 1322, the Trials and Appeals Section now has the added responsibility of representing the Commission in state Courts of Appeal when a party appeals a Commission decision in an adjudicatory case.  During 1997, this Section helped develop a training program and coordinated with Commission decision-makers to assure smooth implementation of SB 1322.   Training will continue during the first quarter of 1998, and include a program of administrative appellate instruction sponsored by the ALJ and Legal Divisions.

Objective E:  Priorities for Legal Division’s Enforcement Section:  

The Enforcement Section provides legal services for the Consumer Services and other divisions in connection with enforcement matters involving electric, natural gas, telecommunications, water, rail, and passenger carrier issues.  

Strategy 1   Support Consumer Services Division enforcement on 
compliance issues either referred by an industry divisions or as a result of CSD analysis.  Represent CSD and work with industry division staff who have been detailed to assist with case prosecution of energy utilities, telecommunications utilities, and household goods carriers.   

Strategy 2   Represent the Rail Safety and Carriers Division in 
adjudicatory proceedings.  Assist staff with: investigative or discovery issues, preparing cases to advance in formal dockets, presenting cases at hearings, and with filing pleadings, settlement discussions/drafting and advising client divisions’ management on legal issues stemming from these cases.   

Strategy 3   Support CSD consumer protection enforcement initiatives: 

· Against companies engaging in “slamming” - a violation of P.U. Code Section 2889.5.   

· Against bill “cramming” - a new form of marketing abuse whereby consumers are billed on their local phone company bill by other entities for services the consumer did not order. 

· To help assure energy utility compliance with regulations designed to maintain electric distribution system reliability and safety.

· 1997 legislation (SB 477) prescribes a clear consumer protection role for the Commission concerning new non-utility electric services providers (ESP) who market to residential and small commercial consumers.  We will monitor these providers and pursue action whenever there are abusive marketing practices or company failure to honor service agreements with customers.                 

Objective F:  Priorities for the Legal Division’s Ratepayer 

                    Advocacy Section    
This newly-created section will provide legal services exclusively to the Office of Ratepayer Advocates and other advocacy clients.  Ratepayer advocacy functions and positions will be transferred to this new Section from the Energy and Rail/Carriers and the Telecommunications and Water Sections. For 1998 priorities in these areas are client-driven and are discussed more fully in the ORA, Water and Rail/Carriers Divisions’ portions of this Business Plan. 

Objective G:   Priorities for the Office of Governmental Affairs:  

The Office of Governmental Affairs (OGA), in Sacramento, represents the Commission before the State Legislature and Executive Branch, and oversees representation of the CPUC and State of California before the United States Congress and federal agencies.   OGA maintains daily communications with legislators, executive agency managers, and other regulatory stakeholders. 

Strategy 1   In conjunction with other Legal Division personnel, prepare 

legislative memos with recommendations for positions on legislative measures for consideration by the Commission.   Advise and assist the Commission in formulating proposed legislation.   Prepare Commission position papers and disseminate them to the legislative policy and fiscal committees.

                                                                                                     (Ongoing)

· Increase Commissioner involvement in the legislative process by (1) working closely with the Commissioner Legislative Subcommittee, and (2) including Commissioners in OGA lobbying and testifying.  

· In coordination with Division staff, provide timely analyses of proposed legislation taking into consideration prior, ongoing, or anticipated Commission proceedings.  In coordination with Division staff, prepare CPUC legislative proposals to resolve deficiencies in the law; these proposals will then be initially “screened” by the Commissioner Legislative Subcommittee and Commissioners informed about them. 

· Produce a year-end legislative summary describing the Commission’s involvement in legislative initiatives, the text of tracked legislation, and  Commission positions on legislative proposals.

Strategy  2  Ensure Commissioners are kept informed of legislative  

developments.  Keep the Legislature and Administration aware of developments at the Commission as we work together toward 1998 CPUC Business Plan priorities, including streamlined utility regulation. Continue to build upon the Commission role in the state legislative process by coordinating annual/semi‑annual meetings with key legislators.                                   (Ongoing)

Strategy  3   Work with the Executive Office to ensure approval of the 

                     Commission's annual budget.                                (August 1998)

Strategy  4   Act as a liaison to coordinate relations with control agencies

                     and other federal and state agencies, and attend bi-weekly 

                     legislative coordinator meetings with other state agencies

                     personnel.                                                              (Bi-weekly)

Strategy  5   Compile and maintain a list of legislatively-mandated reports, 

                         and rules and standards the Commission must adopt.  Report 

                         annually on the Commission's success in meeting legislative 

                         deadlines.                                                          (December 1998)

Strategy  6   Develop a new action plan to increase CPUC presence and 

effectiveness in Washington D.C.  The Commission’s Legislative Subcommittee, composed of two commissioners, will, in consultation with the Governor’s Office and the Director of the Office of Governmental Affairs, review options for increasing the State’s presence in Washington, D.C., to assure that congressional and executive initiatives relating to utility reform issues are sensitive to policies adopted by the State.                            ( April 1998 )

LEGAL DIVISION KEY PERFORMANCE INDICATORS

· Client Satisfaction Surveys    A strong measure of success in meeting Legal Division objectives is the level of client satisfaction with our services. We conducted our first survey in 1997 and obtained specific feedback on a Section-by Section basis as to levels of satisfaction and performance areas in need of improvement.   This survey will be repeated in 1998 in lieu of specific Key Performance Indicators for all sections.                                                                                (Annually)

· Measuring Attorney, Section, and Legal Division Performance    Use the tracking system developed in 1997 to record the increasing volume of advisory requests from Commissioners, staff, and the general public.   Use an electronic data base to track priorities and due and completion dates to measure performance at the individual attorney, Section, and Division levels.  This information also will be fed into and support time reporting and performance appraisal reforms.                       (Annually)

· Performance Appraisal Process    For non-represented attorneys, use the complete Dreiford performance appraisal process, including a detailed evaluation of manager performance during the record period, and adopt specific performance and training objectives which will be reviewed and updated frequently.  For represented attorneys and support staff, use existing state rating and workplan forms, augmented with comprehensive reviews of assignments and adoption of employee-specific development plans.                                                    (Annually)

· Eliminate Case Backlogs    Creation of the Trials and Appeals Section in 1997 responds to the sustained high levels of applications for rehearing that have followed recent CPUC landmark telecommunications and energy policy reforms.  This Section will also handle the significant increase in appellate workload from SB 1322 ( Ch. 855, Stats. 1996) implementation which took effect in January 1998, and provides for intermediate appellate review of CPUC decisions in adjudicatory proceedings.

· Status of Applications for Rehearing 
  Fiscal                                                         Action       Withdrawn/       

 Year           Filed     Granted     Denied    Pending         Dismissed
1993/94         66           8               40            17                      1

1994/95       105           5               51            48                      1

1995/96         93           3               49            40                      1

1996/97         94           5               31            58                      0

Rehearing Backlog - Significantly Reduced      

· As of April 1997, there were 160 rehearings pending.  As of January, 1998, this number has been reduced to 106.  

· During the calendar year 1997, the Section disposed of an all-time record number (116) of rehearing requests.  

Rehearing Backlog Goal - eliminate the remaining backlog in 1998 by: 

· hiring additional attorneys  (Quarterly Progress Reports)

· using summary dispositions in appropriate cases  

· Status of California Court of Appeals Cases 

                  During 1998, we will begin tracking the number of intermediate Court of Appeals filings on decisions in adjudicatory dockets, and judicial dispositions pursuant to SB 1322. 

                  We anticipate a growing workload as more adjudicatory cases are initiated and decided by the Commission under SB 960 and our rules implementing this statute.

· Status of California Supreme Court Cases 

Fiscal                                                         Action       Withdrawn 

 Year           Filed     Granted     Denied    Pending         Dismissed
1993/94          7             0                8              0                       0

1994/95          9             1                8              0                       0

1995/96          7             1                5              1                       0

1996/97        14             0                9              5                       0

· Status of Federal Court Activity
       The frequency of federal lawsuits filed against the Commission has reached new heights.  As of December 1997, we were involved in nine major federal lawsuits, as litigants seek access to a federal forum as a means to appeal CPUC decisions.   This trend will be watched closely in 1998 given the increasing number of competing providers of energy and telecommunications services, and may require reallocation of attorney resources or requests for additional legal positions.

RESOURCES
Staffing   (PYs)
Objectives 

Authorized
     Filled
Vacancies

Energy
10
9
1






Telecommunications, Transportation, and Water
10
9
1






Trials and Appeals
14
12
2






Enforcement
 8
 8







Ratepayer Advocacy
14
13
1






Office of Governmental Affairs
 4
 4







Support Staff
17
15
2






Administration
 3
 2
1






                               Totals
80
72
8

Addressing Resource Constraints
· To meet the legislative mandates of SB 1322  (expanded judicial review), we received six limited-term (18-month) attorney positions effective January 1998.  For SB 477 (electric restructuring - consumer protection), the Legislature authorized three attorney positions.  Our goal is to have all available vacancies filled by April 1, 1998. 

· Our attorney/support staff ratio is extremely lean (7 attorneys: 1 support staff), and well below the generally accepted levels for large legal offices within state agencies.  We have survived due to the increased use of electronic word processing hardware by attorneys and the extraordinary productivity of our existing support staff.  However, with the addition of a large class of new attorneys in 1998, this situation will need to be addressed.
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