
THE SUPPORT OF ORA, THE UTILITIES, AND IEP FOR THE QFRRL PROPOSAL IS CONDITIONED UPON THE COMMISSION ACCEPTING OR ADOPTING THE PROPOSAL AS WRITTEN.   IF THE COMMISSION MODIFIES THE PROPOSAL IN PART OR IN WHOLE, THE SUBMITTING PARTIES EACH RESERVE THE RIGHT TO WITHDRAW THEIR SUPPORT. 

December 8, 1997

QF RESTRUCTURING REASONABLENESS LETTER (QFRRL)

1.
Eligibility
All voluntarily negotiated Qualifying Facility (QF) Power Purchase Agreement buyouts, buydowns, contract renegotiations or modifications (hereafter all these items will be referred to as restructurings) may be submitted to the Office of Ratepayer Advocates or its successor (ORA) for a contract restructuring reasonableness letter (QFRRL).

2.  QFRRL Procedure
a.
After the QF and the Utility have prepared a written agreement to restructure a QF contract that they have either executed or are prepared to execute, the Utility shall submit to the ORA the information required in Section 3.

b.
The ORA shall endeavor to review the required information to determine if the restructuring is reasonable.  If the ORA makes such determination, then it shall issue a tentative QFRRL that includes the opinions set forth in Section 6. ORA, in its sole discretion, reserves the right to decline  review of restructurings which are primarily settlements of disputes.  Copies of the tentative QFRRL shall be served on both the Utility and the QF.

c.
The ORA shall endeavor to review and issue the tentative QFRRL within 45 days from the date of receiving the required information from the Utility.

d.
Upon its issuance, notice of the tentative QFRRL shall be given to the public through the Commission’s calendar, which notice shall schedule a comment conference for a date not earlier than 15 days from the date of the notice.  The notice shall also identify a person to contact to request non-confidential information regarding the proposed restructuring and a non-confidential copy of the tentative QFRRL.  Upon agreement of the Utility and the QF, representatives of other ratepayer advocate organizations may obtain access to confidential information if they sign an appropriate confidentiality agreement.  The notice shall also provide that at least 24 hours before the scheduled start of the conference, interested parties shall confirm in writing to the designated contact person their intent to attend the comment conference. If no parties so confirm, the comment conference will be canceled.

e.
At the comment conference, attending parties may inquire as to the non-confidential portions of the Utility’s submission to the ORA and may express any concerns they may have regarding the proposed restructuring.  No later than 15 days following the scheduled date of the comment conference, any party may submit written objections to the proposed restructuring by mailing such objections to the Utility with a copy to ORA and the QF.  Such objections shall state in detail the factual and/or legal bases for each asserted ground of objection.  The Utility and the QF shall have five days from receipt of such objections in which to submit responses to ORA.

f.
Within 25 days following the scheduled date of the comment conference, ORA will either withdraw or finalize the tentative QFRRL (which may include appropriate modifications as described in Section 2.g.), or request supplemental information from the Utility.  In the latter case, ORA will either  finalize or withdraw the tentative QFRRL within 10 days after submission of the supplemental information.


g.  If ORA modifies the tentative QFRRL, the Utility and the QF shall be served with a copy of the modified QFRRL, and shall have five days to comment on the modifications. If no comments are received, the modified QFRRL shall be deemed final. If the QF or the Utility provide comments on the modified QFRRL, ORA may withdraw, finalize or further modify the QFRRL within 5 days of the end of this comment period.


h.  Any of the foregoing time periods may be extended by mutual agreement of the Utility, ORA and the QF.  Alternatively, the Commission’s Executive Director or the Energy Division Director may for good cause shown extend any of the foregoing time periods.


i.
The general terms of the restructuring, as well as the final QFRRL, shall then be submitted in the next available ECAC application (including one covering a prior record period but which has not yet been filed) or successor reasonableness application or submitted under separate application, either individually or bundled with other restructurings.

j.  Subject to the terms of its agreement with the QF, the Utility may elect at any time to end the QFRRL process and pursue approval of the restructuring in any appropriate CPUC regulatory proceeding or elect not to restructure the contract.

3.
Required Information


The QFRRL submission to the ORA shall at a minimum include the following  information subject to Rule 1, which as appropriate may be submitted as confidential as defined in Section 4 below and which shall include all relevant workpapers and other relevant documents:

a.
Identification of the QF, location of the QF’s generating facility, brief description of the generating facility size, type of technology and other pertinent or unique characteristics.

b.
Ownership of the QF project and related companies, including affiliate relationships of the parties involved in the transaction, if any.

c.
A detailed description of the historical operational performance of the project, including historical production and compliance with performance and efficiency monitoring standards. 

d.
A summary of the proposed contract restructuring.

e.
A summary of the ratepayer benefits.

f.
A description  of any significant, pending legal or regulatory disputes between the Utility and the QF, and their resolution. 

g.
An assessment of the QF’s projected economic and operational viability under the existing contract.

h.
A detailed description of ratepayer benefits, shareholder incentive, and sensitivity analyses.

i.
A copy of the QF’s existing contract, including any amendments.

j.  A copy of the executed or unexecuted restructured agreement for which approval is sought and copies of all related agreements between the QF and the Utility.

4.
Confidential Information

Information relating to the restructuring may be submitted as confidential information in accordance with the terms of Public Utilities Code Section 583 and General Order 66-C, in which case the confidential information shall not be open to public inspection for a period of five (5) years after submittal.  Upon a showing of good cause, the confidentiality period may be extended by the Commission.  The Utility shall clearly mark as confidential all information submitted to ORA or in the ECAC (or successor) application for which it requests confidential handling.

In the event confidential information is made available to ratepayer advocacy third parties pursuant to an appropriate confidentiality agreement, the contracting parties will prepare such agreement.  Commission staff members need not sign confidentiality agreements but shall be subject to Public Utilities Code §583 and General Order 66-C and a protective order if necessary.

5. 
Commission Jurisdiction Over QFs

Participation by a QF in the QFRRL process does not in any way constitute acquiescence by the QF to the regulatory jurisdiction of the Commission.

6.
ORA Opinions 

The QFRRL issued by ORA shall at a minimum state the following: 

a.
The restructured contract and all payments to be made under the restructured contract are reasonable.

b.
The Utility should be authorized to recover in non-bypassable rates, to the same extent as any other cost associated with a QF is recoverable, all payments under the restructured contract, subject only to the Utility’s prudent administration of the restructured agreement.


The tentative QFRRL is non-binding and may not be used in any other regulatory proceeding including, but not limited to, as evidence of the reasonableness or unreasonableness of any restructuring.  The final QFRRL shall be binding on the ORA and its successors, absent a showing as described in Section 7.b. below.

Following the issuance of a tentative or final QFRRL, the Utility shall cooperate with ORA in providing prompt responses to data requests regarding the restructured contract for which a tentative or final QFRRL has been issued.  However, following issuance of a final QFRRL, such data requests shall be limited to those that ORA believes in good faith are required to make a showing of the type described in Section 7.b below.

7.
Commission’s Approval Following the Issuance of a Final QFRRL


a.
Application

The Utility shall submit general terms of the restructuring, as well as the final QFRRL, in the next available ECAC application (including one covering a prior record period but which has not yet been filed) or successor reasonableness application or under separate application, either individually or bundled with other restructurings.  Unless the restructuring was previously submitted in an ECAC application (or successor reasonableness application), the restructuring may be submitted in a separate individual or bundled application if such application is filed within twelve months of the issuance of the QFRRL.

The Utility shall include in its submission to the Commission all information provided to ORA during the QFRRL process and a copy of all written objections received within the time period specified in Section 2 above from third parties, which objections shall become part of the record.  

b.
Commission Consideration of the Restructuring and Presumption of Reasonableness

The Utility shall retain the burden of proof in establishing that timely third party objections submitted under the provisions of Section 2 above do not establish grounds for disapproving the proposed restructuring.  Except for issues as to which the Utility retains the burden of proof under the preceding sentence, since public notice of the tentative QFRRL has been provided and consideration has been given to the comments, if any, received at and following the comment conference, the restructuring shall be presumed to be reasonable and shall be approved by the Commission.  ORA and other parties who did not submit timely objections in accordance with Section 2 shall have the burden of proof in rebutting this presumption by showing that the information submitted by the Utility in support of the QFRRL was materially inaccurate or misleading, based upon information known, or which should have been known, to the Utility at the time the information was submitted.  

In addressing the reasonableness of the proposed restructuring, the Commission may either 1) issue reasonableness findings specific to the restructuring if submitted in ECAC or its successor, or submitted in a separate application either individually or bundled with other restructurings as appropriate or 2) issue general reasonableness of operations findings for the entire ECAC proceeding or its successor.  

c.
Commission Findings of Reasonableness Constitute Approval as Required by PUC Code 367(a)(2)

In the event the Commission issues general reasonableness of operations findings for the entire ECAC proceeding or its successor , the Commission specifically agrees that such general findings shall constitute approval of the restructuring to the extent such approval is required pursuant to Public Utilities Code §367(a)(2).

8.  Non-Exclusive Procedure

Nothing in this QFRRL procedure shall preclude the Utility from electing not to use the QFRRL process, or from conditioning the restructuring on the final approval of the Commission or some other event.
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