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I. PURPOSE AND SCOPE OF RULES

A. These rules govern access to public utility rights-of-way and support structures by telecommunications carriers and cable TV companies in California, and are issued pursuant to the Commission’s jurisdiction over access to utility rights of way and support structures under the Federal Communications Act, 47 U.S.C. § 224(c)(1) and subject to California Public Utilities Code §§ 767, 767.5, 767.7, 768, 768.5 and 8001 through 8057.  These rules are to be applied as guidelines by parties in negotiating rights of way access agreements.  Parties may mutually agree on terms which deviate from these rules, but in the event of negotiating disputes submitted for Commission resolution, the adopted rules will be deemed presumptively reasonable.  The burden of proof shall be on the party advocating a deviation from the rules to show the deviation is reasonable, and is not unduly discriminatory or anticompetitive.

II. DEFINITIONS

A. “Public utility” or “utility” includes any person, firm or corporation, privately owned, that is an electric, or telephone utility which owns or controls, or in combination jointly owns or controls, support structures or rights-of-way used or useful, in whole or in part, for telecommunications purposes.

B. “Support structure” includes, but is not limited to, a utility distribution pole, anchor, duct, conduit, manhole, or handhole.

C. “Pole attachment” means any attachment to surplus space, or use of excess capacity, by a telecommunications carrier for a communications system on or in any support structure owned, controlled, or used by a public utility.

D. “Surplus space” means that portion of the usable space on a utility pole which has the necessary clearance from other pole users, as required by the orders and regulations of the Commission, to allow its use by a telecommunications carrier for a pole attachment.

E. “Excess capacity” means volume or capacity in a duct, conduit, or support structure other than a utility pole or anchor which can be used, pursuant to the orders and regulations of the Commission, for a pole attachment.

F. “Usable space” means the total distance between the top of the utility pole and the lowest possible attachment point that provides the minimum allowable vertical clearance.

G. “Minimum allowable vertical clearance” means the minimum clearance for communication conductors along rights-of-way or other areas as specified in the orders and regulations of the Commission.

H. “Rearrangements” means work performed, at the request of a telecommunications carrier, to, on, or in an existing support structure to create such surplus space or excess capacity as is necessary to make it usable for a pole attachment.  When an existing support structure does not contain adequate surplus space or excess capacity and cannot be so rearranged as to create the required surplus space or excess capacity for a pole attachment, “rearrangements” shall include replacement, at the request of a telecommunications carrier, of the support structure in order to provide adequate surplus space or excess capacity.  This definition is not intended to limit the circumstances where a telecommunications carrier may request replacement of an existing structure with a different or larger support structure.

I. “Annual cost of ownership” means the sum of the annual capital costs and annual operation costs of the support structure which shall be the average costs of all similar support structures owned by the public utility.  The basis for computation of annual capital costs shall be historical capital cost less depreciation.  The accounts upon which the historical capital costs are determined shall include a credit for all reimbursed capital costs of the public utility.  Depreciation shall be based upon the average service life of the support structure.  As used in this definition, “annual cost of ownership” shall not include costs for any property not necessary for a pole attachment.

J. “Telecommunications carrier” generally means any provider of telecommunications services that has been granted a certificate of public convenience and necessity by the California Public Utilities Commission.  These rules, however, exclude Commercial Mobile Radio Service (CMRS) providers and interexchange carriers from the definition of “telecommunications carrier.”

K. “Cable TV company” as used in these rules refers to a privately owned company, that provides cable service as defined in the PU Code and is not certified to provide telecommunications service.

L. “Right of way” means the right of competing providers to obtain access to the distribution poles, ducts, conduits, and other support structures of a utility which are necessary to reach customers for telecommunications purposes.

M. “Make ready work” means the process of completing rearrangements on or in a support structure to create such surplus space or excess capacity as is necessary to make it usable for a pole attachment.

N. “Modifications” means the process of changing or modifying, in whole or in part, support structures or rights of way to accommodate more or different pole attachments.

O. “Incumbent local exchange carrier” refers to Pacific Bell and GTE California, Inc., Roseville Telephone Company, and Citizens Telecommunications Company of California, for purposes of these rules, unless explicitly indicated otherwise.

III. REQUESTS FOR INFORMATION

A. A utility shall promptly respond in writing to a written request for information (“request for information”) from a telecommunications carrier or cable TV company regarding the availability of surplus space or excess capacity on or in the utility’s support structures and rights of way.  The utility shall respond to requests for information as quickly as possible consistent with applicable legal, safety, and reliability requirements, which, in the case of Pacific or GTEC, shall not exceed 10 business days if no field survey is required and shall not exceed 20 business days if a field-based survey of support structures is required.  In the event the request involves more than 500 poles or 5 miles of conduit, the parties shall negotiate a mutually satisfactory longer response time.

B. Within the applicable time limit set forth in paragraph III.A and subject to execution of pertinent nondisclosure agreements, the utility shall provide access to maps, and currently available records such as drawings, plans and any other information which it uses in its daily transaction of business necessary for evaluating the availability of surplus space or excess capacity on support structures and for evaluating access to a specified area of the utility’s rights of way identified by the carrier. 

C. The utility may charge for the actual costs incurred for copies and any preparation of maps, drawings or plans necessary for evaluating the availability of surplus space or excess capacity on support structures and for evaluating access to a utility’s rights of way.

D. Within 20 business days of a request, anyone who attaches to a utility‑owned pole shall allow the pole owner access to maps, and any currently available records such as drawings, plans, and any other information which is used in the daily transaction of business necessary for the owner to review attachments to its poles.

E. The utility may request up-front payments of its estimated costs for any of the work contemplated by Rule III.C., Rule IV.A. and Rule IV.B.  The utility’s estimate will be adjusted to reflect actual cost upon completion of the requested tasks.

IV. REQUESTS FOR ACCESS TO RIGHTS OF WAY AND SUPPORT STRUCTURES

A. INFORMATION REQUIREMENTS OF REQUESTS FOR ACCESS

The request for access shall contain the following:

1.  Information for contacting the carrier or cable TV company, including project engineer,

and name and address of person to be billed.

2.  Loading information, which includes grade and size of attachment, size of cable, average span length, wind loading of their equipment, vertical loading, and bending movement.

3.  Copy of property lease or right-of-way document.

B.  RESPONSES TO REQUESTS FOR ACCESS

1. A utility shall respond in writing to the written request of a telecommunications carrier or cable TV company for access (“request for access”) to its rights of way and support structures as quickly as possible, which, in the case of Pacific or GTEC, shall not exceed 45 days.  The response shall affirmatively state whether the utility will grant access or, if it intends to deny access, shall state all of the reasons why it is denying such access.  Failure of Pacific or GTEC to respond within 45 days shall be deemed an acceptance of the request for access.

2. If, pursuant to a request for access, the utility has notified the telecommunication carrier or cable TV company that both adequate space and strength are available for the attachment, and the entity seeking access advises the utility in writing that it wants to make the attachment, the utility shall provide this entity with a list of the rearrangements or changes required to accommodate the entity’s facilities and an estimate of the time required and the cost to perform the utility’s portion of such rearrangements or changes.

3. If the utility does not own the property on which its support structures are located, the telecommunication carrier or cable TV company must obtain written permission from the owner of that property before attaching or installing its facilities.  The telecommunication carrier or cable TV company by using such facilities shall defend and indemnify the owner of the utility facilities, if its franchise or other rights to use the real property are challenged as a result of the telecommunication carrier’s or the cable TV company’s use or attachment.

B. TIME FOR COMPLETION OF MAKE READY WORK

1. If a utility is required to perform make ready work on its poles, ducts or conduit to accommodate a carrier’s or a cable TV company’s request for access, the utility shall perform such work at the requesting entity’s sole expense.  Such work shall be completed as quickly as possible consistent with applicable legal, safety, and reliability requirements, which, in the case of Pacific or GTEC shall occur within 30 business days of receipt of an advance payment for such work.  If the work involves more than 500 poles or 5 miles of conduit, the parties will negotiate a mutually satisfactory longer time frame to complete such make ready work.

C. USE OF THIRD PARTY CONTRACTORS

1. The ILEC shall maintain a list of contractors that are qualified to respond to requests for information and requests for access, as well as to perform make ready work and attachment and installation of wire communications or cable TV facilities on the utility’s support structures.  This requirement shall not apply to electric utilities.  This requirement shall not affect the discretion of a utility to use its own employees.

2. A telecommunications carrier or cable TV company may use its own personnel to attach or install the carrier’s communications facilities in or on a utility’s facilities, provided that in the utility’s reasonable judgment, the carrier’s or cable TV company’s personnel or agents demonstrate that they are trained and qualified to work on or in the utility’s facilities.  To use its own personnel or contractors on electric utility poles, the telecommunications carrier or cable TV company must give 48 hours advance notice to the electric utility, unless an electrical shutdown is required.  If an electrical shutdown is required, the telecommunications carrier or cable TV company must arrange a specific schedule with the electric utility.  The telecommunications carrier or cable TV company is responsible for all costs associated with an electrical shutdown.  The inspection will be paid for by the attaching entity.  The telecommunications carrier or cable TV company must allow the electric utility, in the utility’s discretion to inspect the telecommunication’s attachment to the support structure.  This provision shall not apply to electric underground facilities containing energized electric supply cables.  Work involving electric underground facilities containing energized electric supply cables or the rearranging of overhead electric facilities will be conducted as required by the electric utility at its sole discretion.  In no event shall the telecommunications or cable TV company or their respective contractor, interfere with the electric utility’s equipment or service.

3. Incumbent utilities should adopt written guidelines to ensure that telecommunication carriers’ and cable TV companies’ personnel and third-party contractors are qualified.  These guidelines must be reasonable and objective, and must apply equally to the incumbent utility’s own personnel or the incumbent utility’s own third-party contractors.  Incumbent utilities must seek industry input when drafting such guidelines.

V. NONDISCLOSURE

A. DUTY NOT TO DISCLOSE PROPRIETARY INFORMATION

1. The utility and entities seeking access to poles or other support structures may provide reciprocal standard nondisclosure agreements that permit either party to designate as proprietary information any portion of a request for information or a response thereto, regarding the availability of surplus space or excess capacity on or in its support structures, or of a request for access to such surplus space or excess capacity, as well as any maps, plans, drawings or other information, including those that disclose the telecommunications carrier’s or cable TV company’s plans for where it intends to compete against an incumbent telephone utility.  Each party shall have a duty not to disclose any information which the other contracting party has designated as proprietary except to personnel within the utility that have an actual, verifiable “need to know” in order to respond to requests for information or requests for access. 

B. SANCTIONS FOR VIOLATIONS OF NONDISCLOSURE AGREEMENTS

1. Each party shall take every precaution necessary to prevent employees in its field offices or other offices responsible for making or responding to requests for information or requests for access from disclosing any proprietary information of the other party.  Under no circumstances may a party disclose such information to marketing, sales or customer representative personnel.  Proprietary information shall be disclosed only to personnel in the utility’s field offices or other offices responsible for making or responding to such requests who have an actual, verifiable “need to know” for purposes of responding to such requests.  Such personnel shall be advised of their duty not to disclose such information to any other person who does not have a “need to know” such information.  Violation of the duty not to disclose proprietary information shall be cause for imposition of such sanctions as, in the Commission’s judgement, are necessary to deter the party from breaching its duty not to disclose proprietary information in the future.  Any violation of the duty not to disclose proprietary information will be accompanied by findings of fact that permit a party whose proprietary information has improperly been disclosed to seek further remedies in a civil action.

VI. PRICING AND TARIFFS GOVERNING ACCESS

A. GENERAL PRINCIPLE OF NONDISCRIMINATION

1. A utility shall grant access to its rights-of-way and support structures to telecommunications carriers or cable TV company and cable TV companies on a nondiscriminatory basis.  Nondiscriminatory access is access on a first-come, first‑served basis; access that can be restricted only on consistently applied nondiscriminatory principles relating to capacity constraints, and safety, engineering, and reliability requirements.  Electric utilities’ use of its own facilities for internal communications in support of its utility function shall not be considered to establish a comparison for nondiscriminatory access.  A utility shall have the ability to negotiate with a telecommunications carrier or cable TV company the price for access to its rights of way and support structures.

2. A utility shall grant access to its rights-of-way and support structures to telecommunications carriers and cable TV companies on a nondiscriminatory basis, access to or use of the right-of-way, where such right-of-way is located on private property and safety, engineering, and reliability requirements.  Electric utilities’ use of their own facilities for internal communications in support of their utility function shall not be considered to establish a comparison for nondiscriminatory access.  A utility shall have the ability to negotiate with a telecommunications carrier or cable TV company the price for access to its rights‑of‑way and support structures.

B. MANNER OF PRICING ACCESS

1. Whenever a public utility and a telecommunications carrier, or cable TV company, or associations, therefore, are unable to agree upon the terms, conditions, or annual compensation for pole attachments or the terms, conditions, or costs of rearrangements, the Commission shall establish and enforce the rates, terms and conditions for pole attachments and rearrangements so as to assure a public utility the recovery of both of the following:

a. A one-time reimbursement for actual costs incurred by the public utility for rearrangements performed at the request of the telecommunications carrier.

b. An annual recurring fee computed as follows:

(1) For each pole and supporting anchor actually used by the telecommunications carrier or cable TV company, the annual fee shall be two dollars and fifty cents ($2.50) or 7.4 percent of the public utility’s annual cost of ownership for the pole and supporting anchor, whichever is greater, except that if a public utility applies for establishment of a fee in excess of two dollars and fifty cents ($2.50) under this rule, the annual fee shall be 7.4 percent of the public utility’s annual cost of ownership for the pole and supporting anchor.

(2) For support structures used by the telecommunications carrier or cable TV company, other than poles or anchors, a percentage of the annual cost of ownership for the support structure, computed by dividing the volume or capacity rendered unusable by the telecommunications carrier’s or cable TV company’s equipment by the total usable volume or capacity.  As used in this paragraph, “total usable volume or capacity” means all volume or capacity in which the public utility’s line, plant, or system could legally be located, including the volume or capacity rendered unusable by the telecommunications carrier’s or cable TV company’s equipment.

c.  A utility may not charge a telecommunications carrier or cable TV company a higher rate for access to its rights of way and support structures than it would charge a similarly situated cable television corporation for access to the same rights of way and support structures.

C. CONTRACTS

1. A utility that provides or has negotiated an agreement with a telecommunications carrier or cable TV company to provide access to its support structures shall file with the Commission the executed contract showing:

a. The annual fee for attaching to a pole and supporting anchor.

b. The annual fee per linear foot for use of conduit.

c. Unit costs for all make ready and rearrangements work.

d. All terms and conditions governing access to its rights of way and support structures.

e. The fee for copies or preparation of maps, drawings and plans for attachment to or use of support structures.

2. A utility entering into contracts with telecommunications carriers or cable TV companies  or cable TV company for access to its support structures, shall file such contracts with the Commission pursuant to General Order 96, available for full public inspection, and extended on a nondiscriminatory basis to all other similarly situated telecommunications carriers or cable TV companies.   If the contracts are mutually negotiated and submitted as being pursuant to the terms of 251 and 252 of TA 96, they shall be reviewed consistent with the provisions of Resolution ALJ-174.

D.  Unauthorized Attachments

1.  No party may attach to the right of way or support structure of

another utility without the express written authorization from the utility.

2.  For every violation of the duty to obtain approval before

attaching, the owner or operator of the unauthorized attachment shall pay to the utility a penalty of $500 for each violation.  This fee is in addition to all other costs which are part of the attacher’s responsibility.  Each unauthorized pole attachment shall count as a separate violation for assessing the penalty.

3.  Any violation of the duty to obtain permission before attaching 

shall be cause for imposition of sanctions as, in the Commissioner’s judgment, are necessary to deter the party from in the future breaching its duty to obtain permission before attaching will be accompanied by findings of fact that permit the pole owner to seek further remedies in a civil action.

4.  This Section D applies to existing attachments as of the effective date of these rules.

VII. RESERVATIONS OF CAPACITY FOR FUTURE USE

A. No utility shall adopt, enforce or purport to enforce against a telecommunications carrier or cable TV company any “hold off,” moratorium, reservation of rights or other policy by which it refuses to make currently unused space or capacity on or in its support structures available to telecommunications carriers or cable TV companies requesting access to such support structures, except as provided for in Part C below.

B. All access to a utility’s support structures and rights of way shall be subject to the requirements of Public Utilities Code § 851 and General Order 69C.  Instead of capacity reclamation, our preferred outcome is for the expansion of existing support structures to accommodate the need for additional attachments.

C. Notwithstanding the provisions of Paragraphs VII.A and VII.B, an electric utility may reserve space for up to 12 months on its support structures required to serve core utility customers where it demonstrates that:  (i) prior to a request for access having been made, it had a bona fide development plan in place prior to the request and that the specific reservation of attachment capacity is reasonably and specifically needed for the immediate provision (within one year of the request) of its core utility service, (ii) there is no other feasible solution to meeting its immediately foreseeable needs, (iii) there is no available technological means of increasing the capacity of the support structure for additional attachments, and (iv) it has attempted to negotiate a cooperative solution to the capacity problem in good faith with the party seeking the attachment.  An ILEC may earmark space for imminent use where construction is planned to begin within nine months of a request for access.  A CLC or cable TV company must likewise use  space  within nine months of the date when a request for access is granted, or else will become subject to reversion of its access.

VIII. MODIFICATIONS OF EXISTING SUPPORT STRUCTURES

A. NOTIFICATION TO PARTIES ON OR IN SUPPORT STRUCTURES

1. Absent a private agreement establishing notification procedures, written notification of a modification should be provided to parties with attachments on or in the support structure to be modified at least 60 days prior to the commencement of the modification.  Notification shall not be required for emergency modifications or routine maintenance activities.

B. NOTIFICATION GENERALLY

1. Utilities and telecommunications carriers shall cooperate to develop a means by which notice of planned modifications to utility support structures may be published in a centralized, uniformly accessible location (e.g., a “web page” on the Internet).

C. SHARING THE COST OF MODIFICATIONS

1. The costs of support structure capacity expansions and other modifications shall be shared only by all the parties attaching to utility support structures which are specifically benefiting from the modifications on a proportionate basis corresponding to the share of usable space occupied by each benefiting carrier.  In the event an energy utility incurs additional costs for trenching and installation of conduit due of safety or reliability requirements which are more elaborate than a telecommunications-only trench, the telecommunications carriers should not pay more than they would have incurred for their own independent trench.  Disputes regarding the sharing of the cost of capacity expansions and modifications shall be subject to the dispute resolution procedures contained in these rules.

IX. EXPEDITED DISPUTE RESOLUTION PROCEDURES

A. Parties to a dispute involving access to utility rights of way and support structures may invoke the Commission’s dispute resolution procedures, but must first attempt in good faith to resolve the dispute.  Disputes involving initial access to utility rights of way and support structures shall be heard and resolved through the following expedited dispute resolution procedure.  

1.  Following denial of a request for access, parties shall escalate

the dispute to the executive level within each company.  After 5 business days, any party to the dispute may file a formal application requesting Commission arbitration.  The arbitration shall be deemed to begin on the date of the filing before the Commission of the request for arbitration.  Parties to the arbitration may continue to negotiate an agreement prior to and during the arbitration hearings.  The party requesting arbitration shall provide a copy of the request to the other party or parties not later than the day the Commission receives the request.

2.  Content
A request for arbitration must contain:

a.  A statement of all unresolved issues.

b.  A description of each party’s position on the unresolved issues.

c.  A proposed agreement addressing all issues, including those upon which the parties have reached an agreement and those that are in dispute.  Wherever possible, the petitioner should rely on the fundamental organization of clauses and subjects contained in an agreement previously arbitrated and approved by this Commission.

d.  Direct testimony supporting the requester’s position on factual predicates underlying disputed issues.

e.  Documentation that the request complies with the time requirements in the preceding rule.

3.  Appointment of Arbitrator  

Upon receipt of a request for arbitration, the Commission’s President or a designee in consultation with the Chief Administrative Law Judge, shall appoint and immediately notify the parties of the identity of an Arbitrator to facilitate resolution of the issues raised by the request.  The Assigned Commissioner may act as Arbitrator if he/she chooses.  The Arbitrator must attend all arbitration meetings, conferences, and hearings.

4.  Discovery
Discovery should begin as soon as possible prior to or after filing of the request for negotiation and should be completed before a request for arbitration is filed.  For good cause, the Arbitrator or Administrative Law Judge assigned to Law and Motion may compel response to a data request; in such cases, the response normally will be required in three working days or less.

5.  Opportunity to Respond
Pursuant to Subsection 252(b)(3), any party to a negotiation which did not make the request for arbitration (“respondent”) may file a response with the Commission within 15 days of the request for arbitration.  In the response, the respondent shall address each issue listed in the request, describe the respondent’s position on these issues, and identify and present any additional issues for which the respondent seeks resolution and provide such additional information and evidence necessary for the Commission’s review.  Building upon the contract language proposed by the applicant and using the form of agreement selected by the applicant, the respondent shall include, in the response, a single-text “mark-up” document containing the language upon which the parties agree and, where they disagree, both the applicant’s proposed language (bolded) and the respondent’s proposed language (underscored).  Finally, the response should contain any direct testimony supporting the respondent’s position on underlying factual predicates.  On the same day that it files its response before the Commission, the respondent must serve a copy of the Response and all supporting documentation on any other party to the negotiation.

6.  Revised Statement of Unresolved Issues
Within 3 days of receiving the response, the applicant and respondent shall jointly file a revised statement of unresolved issues that removes from the list presented in the initial petition those issues which are no longer in dispute based on the contract language offered by the respondent in the mark-up document and adds to the list only those other issues which now appear to be in dispute based on the mark-up document and other portions of the response.

7.  Initial Arbitration Meeting
An Arbitrator may call an initial meeting for purposes such as setting a schedule, simplifying issues, or resolving the scope and timing of discovery.

8.  Arbitration Conference and Hearing
Within 7 days after the filing of a response to the request for arbitration, the arbitration conference and hearing shall begin.  The conduct of the conference and hearing shall be noticed on the Commission calendar and notice shall be provided to all parties on the service list.

9.  Limitation of Issues
The Arbitrator shall limit the arbitration to the resolution of issues raised in the application, the response, and the revised statement of unresolved issues (where applicable).  In resolving the issues raised, the Arbitrator may take into account any issues already resolved between the parties.

10.  Arbitrator’s Reliance on Experts
The Arbitrator may rely on experts retained by, or on the Staff of the Commission.  Such expert(s) may assist the Arbitrator throughout the arbitration process.

11.  Close of Arbitraton
The arbitration shall consist of mark-up conferences and limited evidentiary hearings.  At the mark-up conferences, the arbitrator will hear the concerns of the parties, determine whether the parties can further resolve their differences, and identify factual issues that may require limited evidentiary hearings.  The arbitrator will also announce his or her rulings at the conferences as the issues are resolved.  The conference and hearing process shall conclude within 3 days of the hearing’s commencement, unless the Arbitrator determines otherwise.

12.  Expedited Stenographic Record
An expedited stenographic record of each evidentiary hearing shall be made.  The cost of preparation of the expedited transcript shall be borne in equal shares by the parties.

13.  Authority of the Arbitrator
In addition to authority granted elsewhere in these rules, the Arbitrator shall have the same authority to conduct the arbitration process as an Administrative Law Judge has in conducting hearings under the Rules of Practice and Procedure.  The Arbitrator shall have the authority to change the arbitration schedule contained in these rules.

14.  Participation Open to the Public
Participation in the arbitration conferences and hearings is strictly limited to the parties negotiating a ROW agreement pursuant to the terms of these adopted rules.

15.  Arbitration Open to the Public
Though participation at arbitration conferences and hearings is strictly limited to the parties that were negotiating the agreements being arbitrated, the general public is permitted to attend arbitration hearings unless circumstances dictate that a hearing, or portion thereof, be conducted in closed session.  Any party to an arbitration seeking a closed session must make a written request to the Arbitrator describing the circumstances compelling a closed session.  The Arbitrator shall consult with the assigned Commissioner and rule on such request before hearings begin.

16.  Filing of Draft Arbitrator’s Report
Within 15 days following the hearings, the Arbitrator, after consultation with the Assigned Commissioner, shall file a Draft Arbitrator’s Report.  The Draft Arbitrator’s Report will include (a) a concise summary of the issues resolved by the Arbitrator, and (b) a reasoned articulation of the basis for the decision.

17.  Filing of Post-Hearing Briefs and Comments on the Draft Arbitrator’s Report
Each party to the arbitration may file a post-hearing brief within 7 days of the end of the mark-up conferences and hearings unless the Arbitrator rules otherwise.  Post-hearing briefs shall present a party’s argument in support of adopting its recommended position with all supporting evidence and legal authorities cited therein.  The length of post-hearing briefs may be limited by the Arbitrator and shall otherwise comply with the Commission’s Rules of Practice and Procedure.  Each party and any member of the public may file comments on the Draft arbitrator’s Report within 10 days of its release.  Such comments shall not exceed 20 pages.

18.  Filing of the Final Arbitrator’s Report
The arbitrator shall file the Final Arbitrator’s Report no later than 15 days after the filing date for comments.  Prior to the report’s release, the Telecommunications Division will review the report and prepare a matrix comparing the outcomes in the report to those adopted in prior Commission arbitration decisions, highlighting variances from prior Commission policy.  Whenever the Assigned Commissioner is not acting as the arbitrator, the Assigned Commissioner will participate in the release of the Final Arbitrator’s Report consistent with the Commission’s filing of Proposed Decisions as set forth in Rule 77.1 of the Commission’s Rules of Practice and Procedure.

19.  Filing of Arbitrated Agreement
Within 7 days of the filing of the Final Arbitrator’s Report, the parties shall file the entire agreement for approval.

20.  Commission Review of Arbitrated Agreement
Within 30 days following filing of the arbitrated agreement, the Commission shall issue a decision approving or rejecting the arbitrated agreement (including those parts arrived at through negotiations) pursuant to Subsection 252(e) and all its subparts.

21.  Standards for Review
The Commission may reject arbitrated agreements or portions thereof that do not meet the requirements of the Commission, including, but not limited to, quality of service standards adopted by the Commission.

22.  Written Findings
The Commission’s decision approving or rejecting an arbitration agreement shall contain written findings.  In the event of rejection, the Commission shall address the deficiencies of the arbitrated agreement in writing and may state what modifications of such agreement would make the agreement acceptable to the Commission.

23.  Application for Rehearing
A party wishing to appeal a Commission decision approving an arbitration must first seek administrative review pursuant to the Commission’s Rules of Practice and Procedure.

24.  The party identified by the arbitrator as the “losing party” shall reimburse the party identified by the arbitrator as the “prevailing party” for all costs of the arbitration, including the reasonable attorney and expert witness fees incurred by the prevailing party.

X. ACCESS TO CUSTOMER PREMISES

A. No carrier may use its ownership or control of any right of way or support structure to impede the access of a telecommunications carrier or cable TV company to a customer’s premises.

B. A carrier shall provide access, when technically feasible, to building entrance facilities it owns or controls, up to the applicable minimum point of entry (MPOE) for that property, on a nondiscriminatory, first‑come, first‑served basis, provided that the requesting telecommunications carrier or cable TV provider has first obtained all necessary access and/or use rights from the underlying property owners(s).

C. A carrier will have 60 days to renegotiate a contract deemed discriminatory by the Commission in response to a formal complaint.  Failing to do so, this carrier will become subject to a fine ranging from $500 to $20,000 per day beyond the 60-day limit for renegotiation until the discriminatory provisions of the arrangement have been eliminated.

XI.  SAFETY

A. Access to utility rights of way and support structures shall be governed at all times by the provisions of Commission General Order Nos. 95 and 128 and by Cal/OSHA Title 8.  Where necessary and appropriate, said General Orders shall be supplemented by the National Electric Safety Code, and any reasonable and justifiable safety and construction standards which are required by the utility.

B. The incumbent utility shall not be liable for work that is performed by a third party without notice and supervision, work that does not pass inspection, or equipment that contains some dangerous defect that the incumbent utility cannot reasonably be expected to detect through a visual inspection.  The incumbent utility and its customers shall be immunized from financial damages in these instances.

(END OF APPENDIX A)
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