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ORDER ADDRESSING THE APPLICATION OF AB 1890 TO SMALLER

AND MULTI-JURISDICTIONAL ELECTRIC UTILITIES

ORDER ADDRESSING THE APPLICATION OF AB 1890 TO SMALLER

AND MULTI-JURISDICTIONAL ELECTRIC UTILITIES

Summary

In September 1996, the Governor signed into law Assembly Bill (AB) 1890, which sets forth the framework under which California’s electrical corporations will move toward and function within a restructured electric industry.  As defined in Public Utilities (PU) Code § 218(a), there are seven electrical corporations currently doing business in California that are subject to our jurisdiction:

Pacific Gas and Electric Company (PG&E)

San Diego Gas & Electric Company (SDG&E)

Southern California Edison Company (Edison)

Southern California Water Company’s Bear Valley Electric (Bear Valley)

Kirkwood Gas & Electric Company (Kirkwood)

PacifiCorp

Sierra Pacific Power Company (Sierra)

PG&E, SDG&E, and Edison have comparatively large service territories within California.  AB 1890 contains many specific references to each of these companies.  Bear Valley and Kirkwood are comparatively small companies that serve recreational areas.  Bear Valley owns no electric generation facilities, and Kirkwood has no transmission facilities and is not connected to the regional transmission grid.  PacifiCorp and Sierra are multi-state utilities that conduct a small fraction of their retail electric business in California.  AB 1890 does not mention, by name, any of the four smaller and multi-jurisdictional electrical corporations.

No one denies that at least some of the provisions of AB 1890 apply to the smaller and multi-jurisdictional utilities, since the bill refers to all electrical corporations as defined in PU Code § 218(a).  At issue, here, is whether we can or should relieve a utility of the need to comply with provisions of AB 1890 where the utility  can demonstrate the existence of special circumstances.  We find nothing in the statute that would allow for a less-than even-handed application of its major provisions to all electrical corporations.  Where the Legislature wished to carve out exceptions, it did so explicitly.  We are not free to create exceptions where the Legislature has provided for none.  Thus, each of these companies is required to unbundle its rates into components that reflect its underlying cost for generation, transmission, distribution and public purpose programs.  Where a company is seeking to recover any uneconomic cost of generation, it must reflect the resulting transition charges on its bills to all customers, track its collection of transition costs in a balancing account, undergo a market valuation process, surrender control of its jurisdictional transmission facilities to the Independent System Operator (ISO), freeze its rates at June 10, 1996 levels and provide a 10% rate reduction for residential and small commercial customers.  A company that does not seek the recovery of uneconomic costs has no transition period.  Its rates need not be frozen and it need not offer a 10% rate reduction.  However, such a company forgoes its opportunity to collect transition costs and must charge its bundled customers for the market cost for providing generation services, as opposed to its embedded cost.

Also at issue in this proceeding is whether any or all of the applicants should be required to collect surcharge funds for energy efficiency and low-income assistance programs and to pay these surcharge funds to the California Board for Energy Efficiency and the California Low-Income Governing Board for the administration of statewide programs.  We require all applicants to continue funding at 1996 levels, but do not force any of the applicants to enter into new expenditures at this time.

Background

PacifiCorp filed what it calls its Transition Plan on May 5, 1997.  Sierra filed a similarly-named application on June 27, and Kirkwood filed its plan on July 3.  On August 22, Bear Valley filed an application in which it requested exemption from various requirements set forth in earlier Commission decisions related to the electric restructuring process.  Prehearing conferences were held on August 13, 1997 and September 9, 1997.  At the direction of the assigned administrative law judge (ALJ), the active parties filed a Case Management Statement on August 29, 1997.  The assigned Commissioner and assigned ALJ jointly ordered the applicants to submit supplemental showings on August 21, 1997 to demonstrate how each would modify its Transition Plan to make it consistent with the Commission’s decision unbundling the rates and revenues for PG&E, SDG&E, and Edison (Decision (D.) 97-08-056).  The parties filed an early round of briefs on September 8, 1997 and September 15, 1997, addressing specific issues of statutory interpretation related to PU Code § 368, 381, and 382.  Testimony was filed on October 1, 1997 and evidentiary hearings were held on October 8, 9, and 10, 1997.  On October 8, 1997, PacifiCorp and Office of Ratepayer Advocates (ORA) signed a stipulation under which they agree to support a given resolution of most issues affecting PacifiCorp in this proceeding.  They acknowledged a continuing disagreement as to whether or not PacifiCorp must reduce its rates for residential and small commercial customers by 10%. The consolidated matters were submitted with the receipt of post-hearing briefs on October 24, 1997.  A proposed decision was mailed November 13, 1997.  Parties filed comments on the proposed decision on December 3, 1997
 and reply comments on December 8, 1997.  Where appropriate, we have made changes to the proposed decision in response to comments.

Discussion

Direct Access Proposals

A.
Implementation of Direct Access

Each of the applicants has pledged to provide its customers with direct access to the services of competing energy providers beginning January 1, 1998.  PacifiCorp, Sierra and Bear Valley submitted Direct Access Implementation Plans for approval in our electric industry restructuring docket which were approved in D.97-10-087.  Coordinating Commissioner Conlon granted Kirkwood an exemption from filing a separate Direct Access Implementation Plan because of its unique circumstances:

“As it notes in the motion, Kirkwood serves only 417 customers, and only about 75 year-round residences. One customer, the ski resort and related facilities, accounts for more than half its demand. It has no transmission facilities and is not interconnected with any other utility. All of its power is generated on-site using diesel generators. It has no employees because all work is provided on a contract basis. It has no contracts with qualifying facilities.”

To facilitate direct access, Kirkwood will offer unbundled rates to its customers and pledges to make its distribution system available to competing energy providers.  However, because there are no apparent avenues to competition, it is premature to require Kirkwood to submit a detailed direct access plan.

B.
Unbundling of Bills and Services

In D.97-08-056, we concluded that PG&E’s, SDG&E’s, and Edison’s bills should separately identify amounts related to energy, transmission, distribution, competitive transition charges, public purpose programs and nuclear decommissioning costs (see mimeo., pp. 52-53).  However, because of the time needed to prepare the billing systems to provide this level of detail, we directed the utilities to include these separate charges in their bills no later than June 1, 1998.  Prior to that date, those utilities are only required to provide information about Power Exchange (PX) prices.

PacifiCorp proposes to separately identify charges on its bills for distribution, transmission, public purpose programs and generation.  Instead of providing one charge for generation, the bill would list two components:  (1) a monthly market-based charge (based on the Dow-Jones California-Oregon Border electric price index) and (2) the rate reflecting the balance of the generation revenue requirement.  Its customers who elect direct access would still be required to pay the second generation charge.  In other words, they would receive a bill credit based on the Dow-Jones index.  In its stipulation with PacifiCorp, ORA supports this proposal.  Under the stipulated proposal, the bill would also contain a credit for transmission and ancillary cost savings, where applicable.  PacifiCorp would not separately indicate its competitive transition charge (CTC) on its bill.  In effect, the generation charge, minus the Dow-Jones index credit, would constitute a transition charge.

Sierra offers a similar proposal, although its energy credit would be based on PX prices.  Bear Valley, which owns no generation or transmission facilities, proposes to separate its charges into distribution, power system delivery charges, energy and public purpose programs.  Since it would be recovering no transition costs, its bill would not include that category.  Kirkwood would unbundle the generation and distribution components of its bills.  Since it has no transmission cost or public purpose programs, its bills would not identify these charges.  None of the applicants face nuclear decommissioning costs.

Section 368(b) requires, in part:

“...identification and separation of individual rate components such as charges for energy, transmission, distribution, public benefit programs, and recovery of uneconomic costs.  The separation of rate components required by this subdivision shall be used to ensure that customers of the electrical corporation who become eligible to purchase electricity from suppliers other than the electrical corporation pay the same unbundled component charges, other than energy, a bundled service customer pays.”

In addition, § 392(a), as amended in Senate Bill (SB) 477, states that each company’s electrical bills must disclose CTCs.  The billing approaches proposed by PacifiCorp and Sierra fail to meet the requirements of these sections because they would not separately identify charges related to the recovery of uneconomic costs.  This aspect of the transition plan for each of these two companies is rejected.

Under their proposals, these companies would recover uneconomic costs when the indexed generation credit is less than the embedded cost of generation.  In such circumstances, by paying a residual generation charge, direct access customers would be compensating the utilities for the uneconomic portion of their embedded costs.  By extension, fully bundled customers also would be compensating the utilities for uneconomic generation.  The unambiguous requirement of the statute is that all customers be informed of the portion of their charges that reflect recovery of uneconomic costs.

This is more than an issue of aesthetics.  After the end of the transition period, the uneconomic generation costs will not be part of the cost faced by customers.  In order to understand the risks and benefits of direct access, customers must be fully informed of the charges that they stand to avoid and those that they cannot avoid.  Only the most savvy customer might be able to look at the bill as proposed by PacifiCorp and Sierra and recognize that the residual generation charges would no longer be an issue after the transition period.  In addition, the provisions of AB 1890 and SB 477 ensure that the accelerated repayment policy reflected in transition charges will be transparent to all ratepayers.  To achieve this result, the transition charges must be clearly stated on the bills of all customers, bundled or otherwise, and the rates for all customers must be fully unbundled by function.

We have allowed PG&E, SDG&E, and Edison a grace period of five months before they must bill their customers in a manner that directly reports on all required unbundled elements.  Similarly, we will allow PacifiCorp and Sierra to employ their proposed market index credit approach until June 1, 1998.  As of that date, bills for all of their customers must include a separate accounting for the full embedded cost of generation and competitive transition charges.  As of that date, direct access customers must not be billed for generation, even as a residual amount.  Instead, the difference between the embedded cost of generation and the relevant market index shall be reported as a competitive transition charge.  If a company does not collect transition charges, however, it need not include an item for competitive transition charges on its bills.

Because PacifiCorp’s generation and transmission system is centered in other states, it is reasonable to allow them to use a region-specific energy price index such as the COB.  However, the record suggests that the COB in its current form does not capture the full range of ancillary and other costs that would be faced by customers acquiring electric energy in the competitive market.  The Power Exchange price, on the other hands, is a market-derived price and reflects those costs.  Until PacifiCorp can propose a way to include all relevant costs in the COB price, or proposes another more complete market proxy, we will direct the company to rely on the monthly average Power Exchange prices to develop its bill credit.

In D.97-05-039, we determined that competing retail electric service providers should be allowed to offer their customers consolidated billing for electric services, meters, meter reading and related services.  To simplify our discussions, we have referred to these as revenue cycle services.  In that decision, we concluded that PG&E, SDG&E, and Edison must separately identify the cost savings resulting when these services are provided by others and make those savings available to ratepayers through separate charges or credits.  We also required that competitive retail providers enter into agreements with distribution utilities concerning the collection and exchange of usage data.  In its application, Bear Valley makes an unsupported request for exemption from these unbundling requirements.  The other applicants appear to be silent on this issue.

We see no reason that competing energy providers should face different conditions when offering to serve the customers of these applicants than they face when seeking to serve the customers of PG&E, SDG&E, or Edison.  We have required the latter three companies to offer unbundled revenue cycle services by January 1, 1999 and will place a similar requirement on most of these applicants.  By February 1, 1998, PacifiCorp, Sierra and Bear Valley will be required to file proposals for unbundling and separately charging for these services.  In the meantime, they must begin to accommodate third-party meters and metering services consistent with D.97‑05‑039 and be ready to enter into service agreements with competing firms.  We will defer such a requirement for Kirkwood until the likelihood of competition within its service territory suggests the need for the company to submit a direct access implementation plan.

ORA raises one concern about Bear Valley’s proposal for unbundling its rates.  As a distribution-only utility, Bear Valley offers direct access customers a bill credit for energy, but not for the cost of ancillary services.  Ancillary services include system protection services, line losses and energy imbalance services.  Energy imbalance services ensure that a direct access customer will be furnished with electricity even when the competing energy firm fails to deliver power to the grid.  Its current contracts require Bear Valley to take all generation capacity from Edison, but do not require it to acquire ancillary services from Edison.  ORA proposes that Bear Valley separately identify its cost for ancillary services (and identify them as transmission costs) so that direct access customers wishing to purchase those services elsewhere would receive a bill credit and that Bear Valley’s tariffs should clarify that non-firm power purchases by its customers would be made firm by its contract with Edison.  Bear Valley has not expressly opposed this proposal, which appears to be a sensible means to help customers take into account an apparently avoidable portion of the transmission expense.  We will direct Bear Valley to separately identify, and credit to the bills of qualifying direct access customers, its ancillary costs, and to clarify the feasibility of non-firm power purchases in its tariffs.

C.
Consumer Education Plans

We approved Consumer Education Plans for PacifiCorp, Sierra, Bear Valley and other electric utilities in D.97-08-063 and will not modify or otherwise address the adopted programs here.  Kirkwood has made its proposal for consumer education expenditures here.  No one has objected to that proposal and it should be approved.  In its comments to the proposed decision, Kirkwood suggested that it be required to begin its program on March 1998.  This date appears reasonable in light of the date of this order.

D.
Public Purpose Programs

Section 381 directs the Commission to allocate electric utility revenues to programs that enhance system reliability and provide in-state benefits in the form of cost-effective energy efficiency and conservation activities, public interest research and development, and in-state operation and development of renewable resource technologies such as photovoltaics.  It also specifies that all electric utilities must identify on their bills a separate rate component for these purposes and must insure that funds for these programs are not commingled with other revenues.  Under this section, the Commission is also empowered to develop a system for managing these funds.  We responded to this portion of the statute in D.97-02-014, by establishing boards to oversee these programs.  Section 381 sets forth specific, minimum funding levels for PG&E, SDG&E, and Edison.  However, it provides no specifics for any of the four companies that are the subject of this proceeding.

The Residential Energy Services Companies’ United Effort and SESCO, Inc. (RESCUE/SESCO) argue that § 381 requires each electrical corporation to collect surcharges for these programs and grants the Commission the discretion to determine the appropriate level of funding.  RESCUE/SESCO advocate that whatever funds are collected by the applicants be submitted to the oversight boards for allocation on a statewide basis.  In addition, RESCUE/SESCO suggest that each applicant be required to increase its funding level for these programs so that its ratepayers bear an equitable share of the statewide funding for these purposes.

Although AB 1890 is silent about the appropriate funding level for these applicants, it is specific as to the minimum funding levels for every other electric utility in California.  In D.97‑02‑014, we approved funding for PG&E, SDG&E, and Edison at the minimum levels allowed under § 381(c), while indicating that we may consider increasing those funding levels at a later time.  Section 385(a) states that each municipal electric utility must match, as a percent of total revenues, the lowest level of funding established for PG&E, SDG&E, or Edison.  RESCUE/SESCO argue that there is no reason to suggest that the Legislature intended to require funding of these programs by all ratepayers in California except those served by PacifiCorp, Sierra, Kirkwood, and Bear Valley.  As a matter of fairness, RESCUE/SESCO argue, ratepayers of these utilities should at least match the contribution level required by the ratepayers of the municipal utilities which, based on the approved level of funding for Edison (the lowest level of the three larger California utilities), would equal 2.74% of total revenues.

Currently, Kirkwood and Bear Valley have no funds allocated to these types of programs.  Sierra devotes $214,033 to energy efficiency and low-income assistance programs.  This is approximately 0.5% of Sierra’s California revenue requirement.  In 1996, PacifiCorp devoted approximately 0.75% of its revenues to energy efficiency and low income programs.

We do not interpret § 381 as requiring that we adopt a new funding level for any of the applicants.  The statute requires that any charges related to these programs be separately stated on the customer’s bill and directs us to determine and adopt funding levels for PG&E, SDG&E, and Edison.  However, it offers us no direction related to the applicants in this proceeding.

We are left with concerns of equity and fairness to guide our determination.  As a matter of equity, it is reasonable that programs such as these, which are intended to provide statewide benefits, should also be supported by all ratepayers.  It is puzzling as to why the Legislature would prescribe minimum funding levels for every other utility in the state, but ignore these applicants.  However, that is what it did.  It must be presumed that if the Legislature intended that we treat funding levels for the applicants in a manner consistent with the other utilities, it would have said so.  While we remain free to direct the applicants to spend more on these programs, it would not be fair to do so for all utilities now.

Bound in the frozen rates for PacifiCorp and Sierra is the assumption that funds for these programs would remain at current levels.  These two utilities provide power to California ratepayers at comparatively low rates.  We will not erode the otherwise-available headroom for these utilities by requiring new expenditures at this time.  We will, however, require that funds at current levels be submitted to the appropriate oversight boards for distribution.

ORA proposes that Bear Valley, which also devotes funds to its California Alternative Rates for Energy Program (CARE, discussed below), cumulatively devote 0.5% to 1.0% of its revenues to the four public purpose program areas.  Bear Valley supports this proposal.  Adding its existing CARE commitment and its proposed allocation for research and renewable resources, we find that it is reasonable for Bear Valley to devote 1.4% of its revenues to public purpose programs.  Because of its exceedingly small customer base, we will not create a public purpose funding requirement for Kirkwood on the basis of its existing revenue requirement.  We will consider adjusting the revenue requirement for Kirkwood to provide funds for these programs in any future rate case and will consider increasing Bear Valley’s funding, as well.

Section 382 requires that electrical corporations continue to fund programs provided to low-income electricity customers, including, but not limited to, targeted energy-efficiency services and the CARE program at not less than 1996 authorized levels based on an assessment of customer need.  We are expressly directed “to allocate funds necessary to meet the low-income objectives in this section.”  We read this language to require that all current low-income efforts continue at least at the current funding levels, and that if customer need exceeds current funding levels, those levels should be increased.

PacifiCorp proposes continuing to fund low-income programs at current levels.  In addition to the energy efficiency and low-income funding mentioned earlier (0.75% of annual revenues), PacifiCorp devotes 1% of its revenues to the CARE program.  Sierra also proposes to maintain funding at current levels.  Combined, expenditures on its energy efficiency and CARE programs comprise approximately 0.5% of its annual California revenues.  Bear Valley allocates 0.5% of its revenues to the CARE program. Kirkwood allocates none, but offers a special case because of its small customer base, predominance of second-home owners and limited revenues.

Consistent with § 382, we will require PacifiCorp, Sierra, and Bear Valley to maintain their current levels of funding for low-income and CARE programs.  These funds should be submitted to the Low Income Governing Board for further disbursement.  For the reasons discussed above, we conclude that it would be inappropriate to increase these funding levels now.  We will not require Kirkwood to allocate funds to the CARE program because of the small amount of revenues that it would generate compared to any likely administrative costs (1% of its revenue requirement is $2,200) and the apparently minimal number of low-income customers in its service territory.  Any such customers should be eligible to receive benefits under a statewide program, but because there are likely to be few in Kirkwood’s service territory, they should provide an insignificant impact on statewide funding.

Some parties have recommended that whatever funds are set aside by the companies for public purpose programs be divided evenly among the four program areas.  RESCUE/SESCO argue that it is most important to preserve adequate funding for low-income and energy efficiency programs.  We agree, since the level of low-income funding should be related to need and because cost-effective energy efficiency programs provide immediate benefits both to the individual recipient and to society as a whole.  We will direct PacifiCorp, Sierra, and Bear Valley to maintain the current level of funding for low-income, energy efficiency, and CARE programs and to allocate the remaining funds evenly across the two remaining public purpose program categories.  In all cases, the funds should be transferred to the appropriate oversight board for disbursement.

We direct the Low-Income Governing Board (LIGB) and the California Board for Energy Efficiency (CBEE) to plan to include in their Requests for Proposals for new administrators consideration of the funds and programs of these utilities and to work with the companies to create a transition schedule in concert with the transition mandated by the Commission for PG&E, SDG&E, and Edison.  For Research Development & Demonstration and renewable funding, the companies should work with the California Energy Commission (CEC) on a transition schedule.  Within 30 days, in Rulemaking (R.) 94‑04‑031 and Investigation (I.) 94‑04‑032, the utilities should file (jointly with the LIGB, CBEE, and CEC) proposed transfer mechanisms and milestone schedules that are consistent with those adopted for PG&E, SDG&E, Edison and Southern California Gas Company.  These proposals shall be served on the parties listed on the Special Public Purpose Service List in those dockets.  Parties will then have 10 days in which to file comments, which should also served on those on the Special Public Purpose Service List.

In R.94-04-031/I.94-04-032, we directed CBEE and LIGB to recommend a forum and schedule for reassessing initial program funding levels for PG&E, SDG&E, Edison, and Southern California Gas Company.  (See Assigned Administrative Law Judge Rulings dated October 27, 1997 and November 13, 1997.)  We believe that our future reassessment of public purpose program funding for PacifiCorp, Sierra and Bear Valley should take place in the same forum we identify in response to CBEE's and LIGB's recommendations.  Consistent with the treatment we have adopted for other utilities, the applicants should reserve no less than 15% of their 1998 energy efficiency funds for use by a new administrator for start-up purposes.  Similarly, those applicants with low-income energy efficiency or direct assistance programs should be prepared to cover start-up costs in a manner consistent with that adopted for other utilities.

E.
Independent System Operator

On October 30, 1997, the Federal Energy Regulatory Administration (FERC) issued a decision authorizing the operation of the California ISO.  Under § 9600(b), following FERC approval of the ISO, no California electrical corporation shall be authorized to collect any CTC unless it commits control of its transmission facilities to the ISO.  This intention is underscored in § 330(m).  This requirement does not apply to Kirkwood or Bear Valley, who have neither transmission facilities nor a plan to recover any transition costs.  However, it does apply to both PacifiCorp and Sierra.  Each owns and operates transmission facilities in California and (as we will discuss below) each anticipates experiencing uneconomic generation-related costs and hopes to recover at least some of those costs through transition charges.

The statute is unambiguous in stating that, under these circumstances, PacifiCorp and Sierra must commit control of their California transmission facilities to the ISO, but provides no guidance as to what it means to commit control.  PacifiCorp expresses a willingness to operate its California transmission facilities under the direction of the ISO but expresses a preference to submit to the control of the planned Northwest Independent Grid Operator (IndeGO).  In addition, by January 1, 1998, PacifiCorp expects to complete an inter-control area agreement with the ISO.  PacifiCorp suggests that an inter-control area agreement will address the same activities as the ISO’s actual assumption of control over the facilities and that by doing so, PacifiCorp will have submitted to the control of the ISO.

Sierra states that it cannot risk the possibility that the ISO would take physical control of its California transmission facilities.  Close to 95% of Sierra’s transmission system crosses northern Nevada.  Under normal circumstances, all of the company’s California customers receive transmission services from Nevada.  Sierra asserts that in order to function reliably, a substantial portion of its energy must be supplied from generation located in northern Nevada and that purchased power from California, or elsewhere outside of northern Nevada cannot exceed a certain limit.  Sierra is also negotiating an inter-control area agreement with the ISO.

Enron states that it does not matter who has physical control over these transmission systems, so long as the control is comparable to that exercised by the ISO for other transmission facilities in California.  They suggest that the goal should be to ensure that all customers have the opportunity to choose direct access and that all energy service providers have comparable access to transmission and distribution facilities of regulated utilities.  We agree that these goals are at the heart of the requirement that the utilities surrender control to the ISO.

The record indicates that the ISO has found that it would be impractical for it to take control over PacifiCorp’s and Sierra’s transmission facilities and that it is, instead, seeking to finalize operating agreements with these firms.  These actions appear consistent with the statutory requirement of committing control to the ISO.  It is for the ISO to determine the best way to ensure that direct access customers and suppliers can gain access to each other across the transmission systems owned by PacifiCorp and Sierra.  However, we agree with Enron that, consistent with § 9600 (b), if the ISO should later decide that it is practical to assume control of their transmission facilities, both PacifiCorp and Sierra must comply.   Finally, in order to ensure “seamless” access for customers, we adopt Enron’s suggestion that both PacifiCorp and Sierra be required to modify their respective FERC transmission tariffs no later than thirty days after the ISO and transmission owners tariffs are approved by FERC.

F.
Power Exchange

In its Preferred Policy Decision (D.95‑12‑063, as modified in D.96‑01‑009), which preceded the enactment of AB 1890, the Commission ordered PG&E, SDG&E, and Edison to sell all of their generated power to the PX and to buy all energy required to serve full service customers from the PX until the end of the transition period.  In the Second Roadmap Decision, D.96‑12‑088, we concluded that AB 1890 is silent on this point and that the mandatory buy/sell requirement remains in place.  The applicants, here, propose neither to sell to, nor necessarily buy from, the PX.  Kirkwood could neither buy from nor sell to the PX, since it is not connected to the transmission grid.  Bear Valley has no generation to sell, is committed to buy its capacity from Edison and purchases all of its energy requirement on the open market.  Both PacifiCorp and Sierra serve their customers with a mix of power from generating plants that are primarily located outside of California.  The complexities of multi-state service and regulation suggest that it may be impractical or counter-productive to require either of these companies to sell to or buy from the PX.  Thus, we are not prepared to impose a mandatory buy/sell requirement on any of the current applicants.

The transactions of the PX remain of interest because of the need to use a marketplace benchmark to calculate transition costs and charges.  Below, we will address the role of Power Exchange prices in making those calculations.

Issues Related to Cost Recovery

A.
Cost Recovery for Ongoing Obligations and Direct Access Implementation

The transition period, which is to end no later than December 31, 2001, marks the last date for the recovery of most transition costs.  Consistent with §§ 367(a)(2) and 376, PacifiCorp and Sierra seek authority to recover costs after the end of the transition period that are related to direct access implementation (to the extent such costs reduce the utility’s opportunity to recover utility generation-related plant and regulatory assets and have been found reasonable by FERC or this Commission after 2001) and uneconomic costs stemming from ongoing obligations (such as contracts for purchases from qualifying facilities (QFs) under the Federal Public Utility Regulatory Policies Act).  These requests are appropriate under the statute and consistent with our treatment of PG&E, SDG&E, and Edison.  As Sierra has pointed out, the recovery after December 31, 2001 of costs stemming from ongoing obligations is limited to costs incurred after that date.  Sierra and PacifiCorp are authorized to maintain appropriate balancing accounts for these purposes.  Bear Valley also will continue to track its direct access implementation costs in its Industry Restructuring Memorandum Account.  However, Bear Valley will not have a transition period and must seek recovery of reasonable amounts in those accounts in subsequent rate cases.

B.
Performance-Based Ratemaking

PacifiCorp has a Performance-Based Ratemaking (PBR) plan currently in effect, scheduled to expire on December 31, 1999.  The company plans to apply for a new PBR mechanism to apply to its distribution function to become effective January 1, 2000.  None of the other applicants have approved PBR mechanisms in place.  In D.96‑12‑084, we approved a settlement between Sierra and ORA which extended a rate freeze that was then in effect and required Sierra to file a new general rate application and PBR proposal to take effect after the rate freeze.  We will direct PacifiCorp to file a new distribution PBR proposal no later than December 31, 1998 and Sierra to file a distribution PBR proposal no later than December 31, 1999.  No party has proposed that we pursue the use of PBR mechanisms for Kirkwood or Bear Valley and it is logical to assume that for these unique companies, broader assumptions about the efficacy of a PBR mechanism may not apply.  In subsequent rate proceedings for those companies, we will consider the appropriateness of pursuing some form of PBR in the future.

C.
Rate Freeze

Section 368 requires an electrical corporation that is seeking to recover uneconomic generation costs to file a cost recovery plan which must, among other things, set rates for each customer class, rate schedule, contract, or tariff option, at levels equal to the level as shown on electric rate schedules as of June 10, 1996.  It also requires that such utilities reduce rates for residential and small commercial customers by at least 10% from those levels.  These rates must stay in effect until the end of the transition period.  As will be discussed below, these requirements apply to PacifiCorp and Sierra so long as they are seeking to recover uneconomic costs.  They do not apply to Kirkwood and Bear Valley, which are not seeking the recovery of uneconomic costs and therefore do not have a transition period.  Since the transition period for Kirkwood and Bear Valley ends before it begins, neither firm is required under § 368 to enter into or maintain a rate freeze.

D.
Transition Cost Recovery

1.
Definition and Requests

Transition costs are “the uneconomic generation-related assets and obligations” listed in §§ 367 and 840(f), reasonable and necessary capital additions (§§ 367, 840(f)), and certain employee-related costs (§ 375; see § 367(a)(1)).

Kirkwood is not seeking transition cost recovery and, as discussed elsewhere, the rate freeze and the 10% rate reduction provisions of the legislation are not applicable.  Similar principles apply to Bear Valley.

In their applications, PacifiCorp and Sierra have sought some form of transition cost recovery.  PacifiCorp has entered into a stipulation with ORA on some components of PacifiCorp’s cost recovery plan.  PacifiCorp intends to freeze rates over the transition period, but would not seek explicit transition cost recovery during the rate freeze period.  Instead, customers electing to purchase power from direct access providers will receive a credit on their bills equal to the wholesale market price of electricity in relevant markets.  PacifiCorp proposes to use the Dow-Jones California-Oregon Border (COB) electric price index, as the basis of its market price credit.  If this market credit is less than the embedded cost of generation included in the current tariffed prices, PacifiCorp proposes to retain this differential to offset transition costs.  If the market credit is greater than the embedded cost of generation, the residual component would be negative, i.e., PacifiCorp would not collect CTC and would essentially refund to direct access customers any stranded benefits associated with its system.  Full service customers would continue to pay frozen rates through 2001 or until the rate freeze ends. Following the transition period, PacifiCorp proposes to implement a specific CTC, effective January 1, 2002, for recovery of ongoing obligations which become uneconomic as a result of competition in the generation market.  These anticipated costs consist of the above-market costs of QF and power purchase contracts and any restructuring implementation costs that reduce PacifiCorp’s opportunity to recover costs addressed in § 376. PacifiCorp is not seeking recovery for employee-related transition costs, nor, as outlined in the stipulation with ORA, any regulatory assets.

2.
Discussion of Headroom and Transition Cost Recovery Approach

ORA supports this aspect of PacifiCorp’s proposal. Specifically, ORA recommends that the Commission should find that because PacifiCorp and Sierra Pacific are requesting recovery of uneconomic costs, these utilities must also implement a rate freeze and a 10% rate reduction for residential and small commercial customers.  ORA recommends that headroom be defined as the difference between frozen rate levels and the utility’s own operating costs as represented by the Power Exchange clearing price.  ORA recommends that we approve the transition plans of PacifiCorp and Sierra in a manner which approves their opportunity to recover ongoing contractual obligations and direct access implementation costs after 2001, consistent with the requirements of AB 1890.

We do not agree with PacifiCorp’s and Sierra’s approach to transition cost recovery for several reasons.  Section 367 specifically requires this Commission to determine which costs may become uneconomic in the new competitive market.  Unfortunately, there is no latitude provided in the legislation for the small and multi-jurisdictional utilities. Although PacifiCorp and ORA have agreed that freezing rates as of June 10, 1996 and using the California-Oregon electric price index as the basis of the market price credit yields an estimate of uneconomic transition costs, we cannot rely on this estimate in determining those costs which may become uneconomic.  While there are certainly aspects of the small and multi-jurisdictional utilities that are unique, to the extent such utilities are seeking transition cost recovery, we will apply principles and guidelines which we have previously determined to be consistent with the law and essential for the transition cost recovery of PG&E, Edison, and SDG&E.

Each utility seeking transition cost recovery must establish a transition cost balancing account.  First, § 367(d) requires that uneconomic costs “be adjusted throughout the period through March 31, 2002, to track accrual and recovery of costs.”  Second, these balancing accounts are essential in the determination of what ultimately are considered uneconomic costs.  As ORA correctly observes, we cannot know whether headroom is insufficient to pay for uneconomic costs at this time.  The determination of transition costs has several steps.  The utilities must establish a balancing account to properly track eligible transition costs and applicable revenues.  This Commission must determine the cost categories that are eligible for transition cost recovery.  Finally, we must determine whether or not such costs and cost categories are uneconomic, based either on market valuation or a comparison of ongoing costs with the PX market-clearing price or other acceptable market index.

We have reiterated many times that we prefer a market-based approach to determining transition costs.  This observation holds true for the multi-jurisdictional utilities, as well as the three major utilities.  We have determined that there is no need to forecast total transition costs at this point, because we cannot yet acquire correct information about the market-clearing price, or about market valuation.  We obviously do not have the same market power concerns for PacifiCorp and Sierra that we did for PG&E, Edison, and SDG&E.  Section 367(b) requires those assets subject to valuation to be market valued by December 31, 2001.  Again, there is no language exempting PacifiCorp and Sierra from this requirement.  We are persuaded that even an appraisal of those assets that serve California customers would be a costly undertaking and would not necessarily add significantly to our understanding of uneconomic costs at this time.  The more prudent course is to wait until the states in which these multi-jurisdictional utilities operate undertake electric restructuring.  We presume that recovery of stranded assets would be a key element of any such proposals or law, as it has been in most other states and in the Federal effort to promote electric restructuring.  We also assume that such efforts will be well on their way by year-end 2001.  We order PaficiCorp and Sierra to establish transition cost balancing accounts which will track transition costs and transition cost recovery and are established in sufficient detail to track market valuation on a plant-specific basis.  In addition, we order these companies to report to us no later than July 1, 1998 with a proposed mechanism for establishing market values for their generation assets.  We would prefer that this plan rely on the regulatory approach adopted in each utility’s dominant state, but will require that an independent effort be undertaken if the processes adopted elsewhere will not produce timely information.

Headroom is defined as the difference between the frozen rate levels as of June 10, 1996 and the utilities’ reasonable costs of providing service, which we identified in D.96‑12‑077 as their authorized revenue requirements.  D.97‑08‑056 clarified the calculation of the competition transition charge (the rate associated with headroom) as equal to the difference between each utility’s frozen rate and the combination of all other costs, i.e., the PX price, the distribution rate, the transmission rate, the public purpose program surcharge and the nuclear decommissioning surcharge.  PacifiCorp and Sierra must track both the revenues accruing from the calculation and collection of the transition charge and from market valuation when that valuation occurs.

We agree with ORA that headroom must be determined using the PX market-clearing price or other acceptable proxy for each utility’s cost of generation.  Section 367(c) provides explicitly that going forward costs must be recovered from either the PX or the ISO, with certain exceptions that are not applicable to PacifiCorp or Sierra.  We have defined going-forward costs as all costs necessary for the continued or future operation of  the plant or unit.  (D.97‑08‑056, mimeo. at p. 22-23; Proposed Decision in Phase 2 of Application (A.) 96‑08‑001 et al., mimeo. at p. 27.)  No statutory exceptions are provided for PacifiCorp and Sierra Pacific on the relevant market mechanism for recovery of going-forward costs.

As we discussed in the Phase 2 transition cost proposed decision, AB 1890 reflects several fundamental concepts articulated in the Preferred Policy Decision.  For example, § 367 outlines the various categories of costs which may be eligible for transition cost recovery and reflects many of the findings of the Preferred Policy Decision in terms of transition costs.  Uneconomic costs result from the difference between the net book value and the market value of a utility’s generation-related assets.  Uneconomic costs may also result from honoring contractual obligations.  We determined that the uneconomic costs of QF and power purchase contracts would be calculated by comparing the contract price with the PX market-clearing price.  (Preferred Policy Decision, mimeo. at p. 130.)  The question before us now is whether the PX market-clearing price is a valid comparison point for PacifiCorp and for Sierra.

PacifiCorp proposes to use the COB electric price index, as published in the Wall Street Journal, as the basis for its market price credit during the transition period.  By extension, we understand that PacifiCorp would use the COB index to establish the market-clearing price.  As PacifiCorp and ORA describe it in their stipulation, this index provides on- and off-peak pricing indexes and also provides a firm and non-firm breakdown.  Since firm service is being provided, PacifiCorp would base its market credit on the available firm service index.  The daily on-peak price indexes would be averaged over the billing period and applied to on-peak hour consumption.  The daily off-peak price indexes would be averaged over the billing period and applied to off-peak consumption.  The results would be added together to calculate the billing credit.  For customers without time-of-use metering, PacifiCorp would use customer class load profiles to develop a weighted average market energy price.

PacifiCorp and ORA argue that the COB index is appropriate for pricing service in PacifiCorp’s northern California service territory because loads in that area can receive capacity and energy from this region, which is within the contemplated IndeGO system, without incurring further transmission wheeling charges.  They argue that since the PX is located outside of the IndeGO system, its prices will not reflect the additional transmission costs that would be incurred to reach the IndeGO system.

No party has voiced an objection to this proposal.  Because of the unique nature of PacifiCorp’s transmission system and because PacifiCorp and its customers appear less likely to rely heavily on the PX to acquire energy, it is appropriate to use an index that relates more directly to their sphere of influence.  The COB index appears to fit this description.  We will allow PacifiCorp to use this index as it enters the transition period.  Sierra, which has a service territory straddling the California-Nevada border, is proposing to use the PX prices as its market benchmark.  While its transmission system also bears unique characteristics, Sierra has not offered a preferred alternative.  We will use the PX as the market benchmark for Sierra under the conditions adopted by D.97‑11‑026.

3.
Eligibility

We must now determine which generation-related assets are eligible for transition cost recovery, consistent with § 367.  Exhibit 6, Appendix A presents PacifiCorp’s ownership interests in generating plant.  PacifiCorp owns 65 megawatts (MW) of California hydroelectric generation and 1,013 MW of non-California hydroelectric generation.  PacifiCorp also owns 7,334 MW of thermal generation, the majority of which is coal-fired and is not located in California.  Of this total, 26.1 MW represents the nameplate rating of a geothermal facility.  Total generation capacity equals 8,412.4 MW; total non-California generation is 8,347.4.  The percentage of California-located generation equals approximately 0.8% of total generation.  As of January 1, 1998, approximately 2% of PacifiCorp’s total rate base is allocated to California, according to Exhibit 7, Appendix B-1.

The California-allocated share of Sierra’s estimated net book value of all generation-related assets and obligations equals $19 million, which includes production plant, allocated common and intangible plant, and working capital, and accounts for accumulated deferred income taxes.

For PG&E, SDG&E, and Edison, we anticipated that hydroelectric and geothermal assets are likely to be economic, even in the new competitive era.  (Preferred Policy Decision, mimeo. at p. 135.  We do not know whether these assets will be uneconomic for multi-jurisdictional states.  The uneconomic portion of all generation assets should be allocated to California and should receive transition cost recovery.  We direct PacifiCorp and Sierra to include workpapers supporting the allocation of generation assets to California in the advice letter establishing its transition cost balancing account tariffs.  The generation allocated to California will be subject to market valuation for purposes of § 367(b) because hydroelectric and geothermal assets may prove to be economic, their depreciation should not be accelerated using transition cost revenues.  Consistent with the requirements of § 367(b), which provides that the determination of uneconomic costs be based on a calculation mechanism that nets the value of above-market utility-owned generation assets and below-market utility-owned generation assets, hydroelectric and geothermal assets must also be market valued by year-end 2001.  To the extent these assets are above book value, as we expect, these positive values will be credited to the transition cost balancing account to offset transition costs.  This approach is consistent with ensuring that transition costs recovery is completed as expeditiously as possible (§ 330(t).)

As a first step in transition cost recovery, consistent with D.97‑06‑060, PacifiCorp and Sierra must amortize the net book value of the eligible generation assets allocated to California over the 48-month transition period.  These generation-related assets should be written down to the estimated market value, but not below.  In return for the reduced risk associated with transition cost recovery, we determined that it was appropriate to reduce the cost of capital for generation assets eligible for transition cost recovery by setting the return on the percentage of the undepreciated asset financed by equity at 10% below the long-term cost of debt.  As we have explained in several of our decisions, AB 1890 confirms the reduced return on equity adopted in the Preferred Policy Decision. (§ 367(d).) The same principles apply to PacifiCorp and Sierra.

PacifiCorp and Sierra should base the accelerated amortization on net book value as of December 31, 1995.  Section 367 adds specific requirements for transition cost recovery of capital additions made after December 20, 1995:  these costs are allowed (to the extent they are uneconomic) “for capital additions to generating facilities existing as of December 20, 1995, that the commission determines are reasonable and should be recovered, provided that these additions are necessary to maintain the facilities through December 31, 2001.”  PacifiCorp and Sierra should file separate applications should they seek recovery of capital additions made after this cut-off date.

PacifiCorp also claims uneconomic costs of above-market QF and power purchase contracts.  We do not need to forecast the amount of transition costs resulting from these above-market contractual obligations.  Consistent with § 367, these costs may be recovered as incurred for the duration of the contract period.  PacifiCorp and Sierra should include sub-accounts to track QF and power purchase contract costs and corresponding market recovery.  For PacifiCorp, market recovery should be based on comparison with the Dow Jones COB electricity index, as published in the Wall Street Journal.  For Sierra, it should be based on the Power Exchange prices.

Section 376 provides that:

“To the extent that the costs of programs to accommodate implementation of direct access, the Power Exchange, and the Independent System Operator, that have been funded by an electrical corporation and have been found by the commission or the Federal Energy Regulatory Commission to be recoverable from the utility’s customers, reduce an electrical corporation’s opportunity to recover its utility generation-related plant and regulatory assets by the end of the year 2001, the electrical corporation may recover unrecovered utility generation-plant and regulatory assets after December 31, 2001, in an amount equal to the utility’s cost of commission-approved or Federal Energy Regulatory Commission approved restructuring-related implementation programs.  An electrical corporation’s ability to collect the amounts from retail customers after the year 2001 shall be reduced to the extent the Independent System Operator or the Power Exchange reimburses the electrical corporation for the costs of any of these programs.”

It is important to understand that these implementation costs are not included in the statutory descriptions of transition costs.  For PacifiCorp and Sierra, if the costs of programs to implement direct access implementation costs are incurred and authorized for recovery and if recover of these costs results in the utility not recovering its full transition costs (as defined in §§ 367, 840(f), and 375) before the statutory deadline, then an extension of the period for collecting transition costs is granted.  We will not know with any certainty to what extent authorized implementation costs displace defined transition cost recovery until the end of the transition period.

In the Phase 2 transition cost proposed decision in A.96-08-001 et al., we carefully discussed various categories of costs for which PG&E, Edison, and SDG&E sought transition cost recovery.  Consistent with § 367( c), we determined that it is necessary to draw a “bright line” between possible transition cost recovery as of December 31, 1997 and what should be recovered as a going-forward cost in the marketplace as of January 1, 1998.  For example, we have called for market valuation of materials and supplies inventories and gas and coal inventories as of December 31, 1997, or as close to that date as possible, in order to apply these principles consistently.  We do not have the information available to make such determinations in this case.  We direct PacifiCorp and Sierra to file additional information so that we can determine whether each utility is seeking transition cost recovery for such items as materials and supplies inventories, fuel inventories, Construction Work in Progress, etc.  In addition, we need more information to determine whether PacifiCorp is still seeking transition cost recovery of regulatory assets and how the costs of  those regulatory assets are estimated.

E.
Functionalized Class Revenue Requirements and Prices

In D.97-08-056, we established principles to apply to the establishment of functionalized rates and class revenue requirements.  Those principles should apply to all utilities, in the absence of specific exceptions.  One exception appears necessary for PacifiCorp and Sierra.  For the other utilities, we determined that transmission revenues would be allocated by using transmission marginal cost responsibility and distribution revenues would be allocated by first allocating combined transmission and distribution revenue requirements in proportion to the sum of transmission and distribution marginal costs (including customer marginal costs) and then subtracting the allocated transmission revenues.

For PG&E, SDG&E, and Edison, transmission and distribution revenues are relatively close to their marginal cost revenues while generation revenue requirements are significantly in excess of marginal cost revenues.  For PacifiCorp and Sierra, however, distribution and generation revenue requirements differ significantly from their related marginal cost revenues.  For these companies, it is more appropriate to first allocate generation revenues in proportion to their marginal cost revenues and then assign distribution revenue requirements residually after determining the allocation for all other functions.  Until it undergoes a general rate case to more precisely define its revenue requirement, it is acceptable for Kirkwood to use the simplified approach proposed by its witness for unbundling rates.  With these exceptions, we will require the applicants to follow the principles set forth in D.97-08-056 as well as any formally adopted modifications to those principles that are not company-specific.  Functionalized revenue requirements by class for PacifiCorp are included in Appendix B.  Those for Sierra are included in Appendix C.

Applicability of the 10% Rate Reduction

A.
Requirements

As we have noted, § 367 requires the Commission to “identify and determine those costs and categories of costs for generation-related assets and obligations, consisting of generation facilities, generation-related regulatory assets, nuclear settlements, and power purchase contracts, including, but not limited to, restructurings, renegotiations or terminations thereof approved by the commission, that were being collected in commission-approved rates on December 20, 1995, and that may become uneconomic as a result of a competitive generation market, in that these costs may not be recoverable in market prices in a competitive market, and appropriate costs incurred after December 20, 1995, for capital additions to generating facilities existing as of December 20, 1995, that the commission determines are reasonable and should be recovered, provided that these additions are necessary to maintain the facilities through December 31, 2001.”  It also states that these uneconomic costs shall be recovered from all customers on a non-bypassable basis.

Section 368 requires each utility to propose a “cost recovery plan” for the recovery of the uneconomic costs identified by the Commission in compliance with § 367.  The statute goes on to require that the cost recovery plan contain these elements, among others:

1.  The cost recovery plan “shall” provide for the identification and separation of individual rate components such as charges for energy, transmission, distribution, public benefit programs, and recovery of uneconomic costs.  The separation of rate components “shall” be used to ensure that customers of the electrical corporation who become eligible to purchase electricity from suppliers other than the electrical corporation pay the same unbundled component charges, other than energy, that a bundled service customer pays (§ 368(b)).

2.  The cost recover plan “shall” freeze rates for each customer class, rate schedule, contract, or tariff option, at levels in effect on June 10, 1996, provided that rates for residential and small commercial customers “shall” be reduced so that these customers will receive rate reductions of no less than 10% for 1998 continuing through 2002.  These rate levels for each customer class, rate schedule, contract, or tariff option must remain in effect until the earlier of March 31, 2002, or the date on which the commission-authorized costs for utility generation-related assets and obligations have been fully recovered (§ 368(a)).

These requirements are clear and unambiguous.  The Legislature demonstrated its intention that the cost recovery plan requirements apply to all electrical corporations by creating explicit exceptions where it deemed them to be appropriate.  There are no explicit exceptions that appear to apply to any of the small or multi-jurisdictional electrical corporations.

B.
Kirkwood and Bear Valley

Neither Kirkwood nor Bear Valley is seeking to recover transition costs.  Kirkwood owns and operates several diesel generators with a cumulative capacity of 4.2 MW serving the seasonal load of a ski area.  Because of its physical isolation and high elevation, there are no transmission lines connecting Kirkwood to the larger grid.  Although Kirkwood would welcome competitive energy providers, there is no apparent means for delivering power to the service area.  We find that because there is no meaningful competition, there is no relevant “market price” against which to measure Kirkwood’s cost of generation to determine uneconomic costs.  Kirkwood’s customers do not have an immediate prospect for alternative providers and the utility must plan for continuing to provide all of the area’s energy needs.  The utility does not foresee a transition to competition and, therefore, does not expect to experience transition costs.  However, Kirkwood does plan to unbundle its rates and would welcome any direct access providers.  Bear Valley also serves a seasonal customer base.  The utility will offer direct access tariffs, but it does not own any transmission or generating resources and does not have any potential transition costs.

The rate freeze and the 10% rate reduction for residential and small commercial customers required under § 368 need remain in effect only until the end of the transition period.  Since neither Kirkwood nor Bear Valley has identified costs to be recovered, neither company will have a transition period.  Thus, § 368 does not require a rate freeze or 10% rate reduction for Kirkwood or Bear Valley.  Later, we will consider other implications of the lack of a transition period for these two companies.

C.
PacifiCorp and Sierra

PacifiCorp and Sierra provide a different set of challenges.  Each is a large, multi-state utility with substantial generation and transmission resources.  Each agrees that the transition to competition for generation services will leave it with uneconomic costs.  Each hopes to recover some of those uneconomic costs during the transition period by providing direct access customers with a market-based energy credit instead of unbundling its embedded generation costs.  To the extent that average market prices are less than the generation component of the utility’s rates, the utility would collect extra revenues that could serve to offset uneconomic costs.  PacifiCorp acknowledges that under its preferred approach, it would be collecting transition costs.  Sierra declines to use the words “transition costs” but acknowledges that it hopes to recover some uneconomic costs in this way.

Nonetheless, each argues that it is not obligated under § 368 to institute a 10% rate reduction.  First, PacifiCorp argues that in its cost recovery plan, an electrical corporation seeking transition cost recovery is not required to comply with specific provisions in § 368.  Under this argument, the Commission could approve any plan it finds reasonable, even if it is inconsistent with § 368.  PacifiCorp suggests that the only significance of the specific provisions of § 368 is that the Commission is compelled to approve a plan if it does comply with them.  As we stated in D.96‑12‑077 (at mimeo. p. 2), approving cost recovery plans for PG&E, SDG&E, and Edison, we agree that we are compelled to approve a plan that meets the conditions of the statute.  However, we do not find in the language of the statute the freedom to approve plans that fail to satisfy its provisions.  We acknowledged in D.96‑12‑077 that our review of cost recovery plans is not merely a ministerial act of checking compliance with the statute, since it provides only the broad framework within which the utilities must implement their cost recovery plans.  However, PacifiCorp and Sierra are seeking approval of programs that are inconsistent with the broad framework set forth in the statute.  Section 368 states that the utilities seeking the recovery of uneconomic costs must file a cost recovery plan, that plan must freeze rates at the June 10, 1996 level, the plan must reduce rates from the level for residential and small business customers by 10% and it must provide for appropriately unbundled charges.  In D.96‑12‑077, we established the principle that to the extent any element of a cost recovery plan is inconsistent with § 368 or any other provision of AB 1890, the language of the statute prevails.  We cannot find in the wording of § 368 the freedom to approve plans that violate these explicit requirements.

Sierra acknowledges that its proposal does not explicitly comply with § 368.  In its Post-Hearing Brief, the company reflects on the “remarkable dispatch” with which the Legislature drafted and passed AB 1890 and states:

“Sierra, unfortunately, did not a have a registered lobbyist in Sacramento in the summer of 1996 to guard its interests.  Considering its low rates, its good relations with the Commission and the fact that previous restructuring proposals had not been directed toward it, the company had no reason to believe legislation would be enacted that could harm it economically or operationally.  AB 1890 thus passed before Sierra was able to analyze the bill and determine the extent to which the bill could harm the company if strictly applied...Sierra’s intent in submitting a plan that does not identify uneconomic costs as [transition costs] was not to evade AB 1890 but rather to comply directly with as much of it as possible without damaging the company economically or operationally....”

We do not have the discretion in implementing AB 1890 to grant Sierra the exceptions it seeks.  Section 368 requires compliance by “each electrical corporation.”  In subportions of § 368, the Legislature creates specific exceptions, none of which appear to apply to PacifiCorp or Sierra.  Subsection (c) allows utilities or certain size and make-up to employ risk management tools to protect against the volatility of natural gas market prices.  Subsection (d) allows greater flexibility for the recovery of nuclear costs.  Subsection (e) allows utilities of certain size and make-up to receive annual base revenue increases in 1997 and 1998.  As we observed in our decision approving unbundled rates for PG&E, SDG&E, and Edison, the rules of statutory construction provide that “where exceptions to the general rule are specified by statute, other exceptions are not to be implied or presumed.”  (See D.97‑08‑056 at mimeo. p. 31).  Thus, we are not able to take into account the special circumstances faced by Sierra and PacifiCorp nor to conclude that although they seek to recover uneconomic costs of generation, they need not comply with the requirements of § 368.

D.
Edison’s Views

Expressing a general interest in the interpretation of these provisions, Edison has filed briefs offering its view of PacifiCorp and Sierra’s obligation to offer a 10% rate reduction to residential and small commercial customers.  First, Edison argues that § 367, which establishes the utilities’ right to recover transition costs, does not indicate that this right is contingent upon a reduction in rates for residential and small commercial customers.  Without responding to Edison’s assertions about the nature of the utilities’ right to recover transition costs, we note that Edison ignores the fact that § 368 does create such a contingency.  It states that a utility seeking recovery of uneconomic costs as described in § 367 must file a cost recovery plan, which must include a 10% rate reduction.  Edison would suggest that these requirements do not matter, because the Commission can let the utilities collect transition costs anyway.  If this is true, then why did the Legislature include § 368 at all?  If it was only to provide a set of conditions under which the Commission could not avoid approving transition cost recovery, then why was this avenue not simply provided to the utilities as an option?  Why were the utilities required to file these plans?  For the Legislature to require utilities to file plans which they need not have, or to require that the plans include provisions that are not necessary to gain approval would have made the statute meaningless.  We cannot accept such an interpretation when the plain language of the statute suggests otherwise.

Edison goes on to argue that a utility cannot be required to reduce its rates by 10% if it has not issued rate reduction bonds.  We previously rejected this argument in D.96‑12‑077 (see mimeo. p. 9) where we approved cost recovery plans for Edison and others, and stated both that § 368 (a) “requires the utilities’ plans to include a rate reduction of at least 10% for small commercial and residential customers” and that “AB 1890 allows the utilities the option of accomplishing the required rate reduction by issuing rate reduction bonds, as described in §§ 840-847.”  Edison sought modification of this language in a subsequent petition and continues to argue its position, here.  We need not revisit this issue, here, because PacifiCorp and Sierra have not applied for rate reduction bonds, as required under § 841(a).  No matter what the merits of Edison’s argument might be, the lack of rate reduction bonds cannot be raised as a protection against the required 10% rate reduction when the utilities have not sought authority to issue the bonds.  To hold otherwise would be to make the 10% rate reduction requirement meaningless:  a utility could avoid the reduction simply by declining to ask for permission to issue the bonds.

Edison argues that it might be impossible for the smaller utilities to issue such bonds at all, and certainly impossible to issue them by January 1, 1998.  Thus, Edison suggests that the statute must be interpreted not to require the 10% rate reduction, since the statute must not be interpreted to require a legal impossibility.  First, it is not clear if Edison is suggesting that either PacifiCorp or Sierra is a smaller utility.  Regardless, its suggestion that it might be impossible for such a utility to sell bonds is conjecture.  Since the utilities have not attempted to obtain rate reduction bonds, by January 1, 1998, or any other time, there is no basis for reaching such a conclusion.  More to the point, it is not impossible for the utilities to reduce their residential and small commercial customers’ rates by 10%.

E.
Conclusions Concerning the 10% Rate Reduction

For all of these reasons, we find that if a utility offers plans to recover uneconomic costs of generation, all of the provisions of § 368 apply, including the 10% rate reduction for residential and small commercial customers.  The purpose for the cost recovery plan under § 368 is the recovery of the uneconomic costs of an electrical corporation’s generation-related assets and obligations identified in § 367.  Where there are no such costs, there is no requirement to file a cost recovery plan.  However, we elect to apply the rate unbundling framework of § 368(b) to Kirkwood and Bear Valley even though neither is seeking transition cost recovery.  Section 365 (b) (1) states that the Commission must authorize direct transactions between electricity suppliers and end use customers.  That requirement applies to the Commission’s treatment of all electrical corporations.  As the Commission stated in its Preferred Policy Decision, the unbundling of utility revenues and rates is fundamental to the competitive offering of electric services.  Section 368 (b) provides the broad framework for rate unbundling that will apply to the rates for all other customers of regulated utilities in the state.  No reason has been offered for applying a lesser standard to Kirkwood and Bear Valley.

As mentioned earlier, PacifiCorp is currently subject to a PBR mechanism.  Under this mechanism, in the absence of the rate freeze, PacifiCorp would anticipate raising its rates in 1997 and 1998.  PacifiCorp and ORA recommend that when calculating the 10% rate reduction, the company be allowed to give itself credit for the forgone rate increases.  Similarly, Sierra points out that it reduced its rates on June 1, 1996, which is only nine days before the “rate freeze” date in AB 1890.  Sierra asks that it be given credit for its earlier rate change when calculating the 10% reduction.  The result of either proposal would be a rate reduction of less than 10% from the rates in effect on June 10, 1996.  Such a result would be an explicit violation of the statute, which provides for no applicable exceptions.  Thus, we cannot adopt these requested modifications.

Sierra proposed to use a balancing account to record the revenues lost due to the 10% rate reduction, accruing interest at the company’s weighted cost of capital.  The company would recover the accrued balance over six years, beginning at the end of the transition period.  ORA appears to support this proposal, but suggests that the interest rate correspond to the rate of commercial paper.

The provisions of AB 1890 state that, with limited exceptions, transition costs can be recovered only during the transition period.  An exception is the recovery of remaining fixed transition amounts as defined in § 840(d).  Cost stemming from rate recovery bonds (as defined in § 840(e)), which PG&E, SDG&E, and Edison have been permitted to issue, are an example of fixed transition amounts.  As we explained in D.97-09-054, for fixed transition amounts to be recoverable, we must so designate them in a financing order (as defined in § 840(c)) if we determine, as part of our findings in connection with the financing order, that the designation of the fixed transition amounts would reduce rates that residential and small commercial customers 2 would have paid if the financing order were not adopted.

If Sierra or PacifiCorp were to seek post-transition period balancing account recovery for revenues forgone by the 10% rate reduction, they would be deferring the recovery of transition costs until after the transition period.  Neither company has cited an exemption in AB 1890 that would allow for such recovery.  In addition, Sierra’s proposal has two features which may increase the burden on residential and small commercial ratepayers of the recovery of these costs.  First, the company would have taken no steps to reduce the financing costs.  Second, since the company would not begin to recover the costs until after the transition period, ratepayers would face higher costs in the period immediately thereafter.  The fixed transition amounts that we approved for other utilities will be amortized over ten years, including the transition period, during which a portion of the otherwise-available headroom revenues will be devoted to this purpose.

Sierra and PacifiCorp initially chose not to pursue rate reduction bonds, or any other financing mechanism.  If either company wishes to recover the cost of the 10% rate reduction, it may file a financing order pursuant to § 841 seeking authority to established fixed transition amounts for this purpose.  In so doing, the company must demonstrate that its proposed financing method will lead to a reasonable cost of debt, in light of the success other utilities have experienced in placing rate reduction bonds.  In order to enable the utilities to seek effective recovery of its rate reduction costs, we will permit each company to track its forgone revenues in a memorandum account.  If this commission approves the establishment of fixed transition amounts for these purposes, we will apply an amortization period similar to those adopted for PG&E, SDG&E, and Edison, presumed to begin with the onset of the transition period.  Thus, to maximize its opportunity for recovery, we encourage the companies to file any such request as soon as possible.

PacifiCorp’s initial transition plan proposal included no 10% rate reduction.  In its opening brief, PacifiCorp stated that if the Commission were to nonetheless require a 10% reduction, it would withdraw its initial proposal and seek to continue receiving annual rate increases under its PBR mechanism.  This proposal also is inconsistent with the law.  First, PacifiCorp has established that it faces uneconomic generation costs, at least some of which it would hope to recover under frozen rates.  As we discussed above, PacifiCorp is obligated to track and account for those costs and to cease collecting transition charges when it has recovered all of its uneconomic costs.  It is transparent that if we were to allow PacifiCorp to raise its rates, instead of freezing them, it would recover even more of its uneconomic costs without accountability and without instituting the rate freeze or the required rate reduction for residential and small commercial customers.

If, on the other hand, we were to interpret PacifiCorp’s alternative proposal as one under which the company would recover no uneconomic costs, then the company would not have a transition period.  It would need to immediately remove all embedded generation costs from its base revenues and could only charge its full-service customers the market rate for energy.  In a matter of weeks, this would require either eliminating the company’s current PBR mechanism and determining an appropriate revenue requirement, or establishing a new distribution-only PBR.  In either event, rather than result in a rate increase, the process would be likely to result in a rate reduction.  For all of these reasons, it would not be reasonable to adopt PacifiCorp’s alternative proposal.

While we find that the clear prescriptions of AB 1890 lead us to these conclusions, we recognize that PacifiCorp and Sierra offer rates that much more closely approximate the national average than do those offered by PG&E, SDG&E, and Edison.  We also recognize that none of the current applicants may have been part of the dialogue at the Legislature that led to the provisions in AB 1890 and that the bill is devoid of specific references to these companies.  It is not hard to imagine that one or both of these companies may choose to approach the Legislature, in response to this decision, in search of explicit exemptions from the otherwise-required rate reduction.  If the Legislature chooses to act on this issue, we encourage PacifiCorp and Sierra to work to ensure that we receive clear instructions from the Legislature as to how we should implement any change from the 10% rate reductions that we order today.

On December 3, 1997, in its comments to the Proposed Decision, PacifiCorp expressed a willingness to forego recovery of all transition costs other than the above-market cost of QF contracts, in order to avoid offering a 10% rate reduction to its residential and small commercial customers.  PacifiCorp also says that, in such circumstances, it would prefer to forego most transition cost recovery “in order to avoid extensive, burdensome stranded cost and valuation proceedings, and maintenance of numerous balancing accounts in a retail jurisdiction representing less than 2% of PacifiCorp’s retail business.”  Under this proposal, there would be no transition period and PacifiCorp would immediately go “to market” by filing unbundled delivery rates effective for the first full billing cycle after January 1, 1998.  The company would offer generation at market-based prices and asks to add a non-bypassable charge to recover the above market cost of QF contracts (estimated by the company to total approximately $8 million over the next 18 years).

The company offered this proposal for the first time only 13 days before the date of this decision.  We have not had the benefit of careful scrutiny or studied reaction from other parties.  ORA appears to express general support for this proposal, although it objects to the recovery of ongoing uneconomic QF costs in such circumstances. No other party have offered its reactions.

There is an initial appeal to this proposal, because it suggests a mechanism for PacifiCorp (and perhaps Sierra) to simplify the regulatory process and move toward a more competitive environment immediately.  PacifiCorp also would avoid providing a 10% rate reduction for its residential and small commercial customers.  We are sympathetic with that effort, since both PacifiCorp and Sierra have rates that are comparatively lower than those offered by PG&E, SDG&E, and Edison.  However, PacifiCorp’s proposal suffers from at least two significant problems.

The first problem is that the proposal was not presented and considered in the underlying proceeding where other proposals were presented, hearings were held and other parties participated.  We have not been able to carefully test the merits of the proposal or the proposed market price.  The second problem concerns the lack of  analysis or evidence addressing the market power implications of the proposal.  The impact on competition of the policies of the Commission is one of the necessary elements to be considered in granting such authority.  Section 330(l) endorses this commission’s conclusions that generation of electricity should be open to competition, there should be a transition from regulated to unregulated status through the use of commission-approved market valuation mechanisms and that there is a need to ensure that no participant in these new market institutions has the ability to exercise significant market power that could result in distortions in the operation of the new market institutions.

PacifiCorp’s proposal is to allow market-based rates for generation to its customers.  Presumably, PacifiCorp would also wish to sell its generation at market-based prices.  For the three large electric utilities, these concepts go together due to the PX buy/sell requirement.  However, no such requirement is in place for PacifiCorp and market power concerns arise for PacifiCorp in connection with sale of generation that are mitigated for larger utilities.  It might have been possible to consider PacifiCorp’s proposal in this proceeding if an accompanying plan was proposed to address treatment of PacifiCorp’s generation assets, but there is no record on this topic.  We cannot adopt a partial plan at this time without consideration of an intrinsically linked issue.

The Legislature set forth the requirements of market valuation in § 377, which states that should the utility choose to retain a generation asset following market valuation, it must show that it is in the public interest to do so, in a forum allowing for hearing and a showing that to retain the asset would not confer undue competitive advantage on the public utility.  PacifiCorp seeks to retain control of its public utility generating assets without submitting to the inquiry dictated by § 377.  To approve PacifiCorp’s proposal in this context would be to ignore our obligation to ensure that the prices it offers to its customers reflect those of the appropriate competitive market and that the market mechanism does not confer undue competitive advantage on the utility.

There are at least two ways that PacifiCorp or Sierra could offer its customers market-based rates and be consistent with § 377.  One would involve applying to the FERC for market-based rate authority through the Power Exchange by agreeing to a buy/sell requirement and market power mitigation measures such as a rate freeze, CTC collection and rate reduction.  This would address any existing market power concerns in a manner consistent with other California investor-owned utilities prior to completion of market valuation and our issuance of the findings required under § 377.  A second approach would involve accelerating the completion of  market valuation and the processes required under § 377.  In addition, we will give serious consideration to any innovative proposal that is consistent with applicable statutes.

PacifiCorp and Sierra retain the option of pursuing one of these avenues.  We encourage PacifiCorp and/or Sierra to make the appropriate filings here and/or at FERC.  However, this does not obviate the need to institute the rate freeze and other requirements of § 368 on January 1, 1998.  Those requirements continue to apply throughout the transition period.  A decision by a utility to buy from and sell to the Power Exchange  would not, in itself, shorten the transition period.  If a utility chose to pursue an accelerated review of its assets under § 377 and was willing to forego further transition cost recovery, it might be able to shorten the transition period, after which it would not be subject to the rate freeze or the 10% rate reduction.

In offering to forego transition cost recovery, PacifiCorp expressed the hope of avoiding the need to perform a market evaluation of its generating assets.  We want to make it clear that AB 1890 does not provide that opportunity.  Section 216(h) states:

“Generation assets owned by any public utility prior to January 1, 1997, and subject to rate regulation by the commission, shall continue to be subject to regulation by the commission until those assets have undergone market valuation in accordance with procedures established by the commission.”

This requirement is repeated in § 377, which states:

“The commission shall continue to regulate the nonnuclear generation assets owned by any public utility prior to January 1, 1997, that are subject to commission regulation until those assets have been subject to market valuation in accordance with procedures established by the commission. If, after market valuation, the public utility wishes to retain ownership of nonnuclear generation assets in the same corporation as the distribution utility, the public utility shall demonstrate to the satisfaction of the commission, through a public hearing, that it would be consistent with the public interest and would not confer undue competitive advantage on the public utility to retain that ownership in the same corporation as the distribution utility.

These requirements do not affect Kirkwood, which cannot provide meaningful direct access and  will continue to subject its generating assets to the commission’s jurisdiction. Nor do they affect Bear Valley, which has no generating assets.  However, a critical feature of our restructuring effort as it concerns PacifiCorp and Sierra is the introduction of market-place forces to govern their decisions about how to meet the energy needs of their full-service customers.  In order to do this, each company must remove all energy-related costs and generating assets from its California revenue requirements and its underlying rate base, effectively ending our regulation of these assets.  Pursuant to §§ 216(h) and 377, a decision to cease regulating these assets must be actively reached and can made only after the completion of  market valuation.

Although PacifiCorp and Sierra may file a § 377 application sooner, we will direct the utilities to complete the market valuation before the end of 2001.

The Stipulation Between PacifiCorp and ORA

On October 8, 1997, while hearings were in progress, PacifiCorp and ORA offered a stipulation which appears as an appendix to this order.  This stipulation reflects areas of agreement between the two parties, but was not presented as a settlement pursuant to our rules of practice and procedure.  No other party has endorsed the stipulation in its entirety and some parties disagreed with many of its provisions.  We have addressed the merits of the terms of the stipulation throughout this opinion.  Here, we will offer a summary of the status of the various proposals contained in the stipulation.

1.
Implementation of Direct Access

This provision is consistent with our finding that PacifiCorp, as well as all other applicants,  must provide direct access to all customers on January 1, 1998.

2.
Bill Unbundling

This portion of the stipulation accurately describes what PacifiCorp is expected to do on January 1, 1998, but does not reflect the requirement that PacifiCorp fully unbundle its rates by June 1, 1998, as discussed earlier.

3.
Consumer Education Plan

This language accurately reflects that PacifiCorp’s Consumer Education Plan was approved in D.97‑08‑063.
4.
Public Purpose Programs

The language in this section of the stipulation is consistent with this decision.

5.
Reliability and Safety

As is reflected in this section, PacifiCorp and the other applicants are expected to participate in and comply with our proceedings relating to reliability and safety.

6.
Independent System Operator and Power Exchange

We have approved the proposal that PacifiCorp participate in IndeGO provided that the ISO agrees.  Under this decision, the ISO retains the final word as to how the PacifiCorp and Sierra transmission systems are controlled.

7.
Cost Recovery of Ongoing Obligations and Direct Access Implementation

This section accurately describes the approach we are adopting for PacifiCorp in this decision.

8.
Performance-Based Ratemaking

As discussed earlier, we are unable to approve PacifiCorp’s request to provide a credit for forgone PBR-derived rate increases when calculating the 10% rate reduction required under § 368.  In other respects, this section is acceptable.

9.
Rate Freeze

PacifiCorp is required to freeze its rates until the end of the transition period or December 31, 2001, whichever comes sooner.  However, it must also institute the 10% rate reduction for residential and small commercial customers discussed earlier.

10.
Rate Reduction Bonds

This section appears to accurately reflect PacifiCorp’s intention not to seek Rate Reduction Bonds.

11.
Transition Cost Recovery

This section accurately reflects the COB index that we are approving in this order, but does not accurately reflect the bill unbundling, rate reduction, and transition cost recovery processes described in this order.

12.
Functionalized Class Revenue Requirements and Prices

This section accurately reflects the approach adopted in this order for allocating PacifiCorp’s revenues by class.

Issues About PacifiCorp’s Transition Plan Raised by Richard and Ryan Schader

Richard and Ryan Schader are father and son farmers near California’s northern border who are served by PacifiCorp.  They have provided, for the record in this proceeding, an eloquent description of the challenges they face as competitive farmers and the importance of reasonable pumping costs in meeting those challenges.  They question PacifiCorp’s assertion that its rates are low when compared to those of PG&E and other California utilities by presenting an historical comparison of the rates they have paid to PacifiCorp and those paid by farmers in the region who are served by PG&E.  The questions they raise about the appropriateness of PacifiCorp’s rates are beyond our reach as we head into a lengthy rate freeze.  The issues they raise about the efficiency of PacifiCorp’s operation and appropriate revenue levels must be more thoroughly examined when we review and reconsider PacifiCorp’s PBR mechanism.

As an agricultural customer, the Schaders do not stand to benefit from the 10% rate reduction for residential and small commercial customers.  However, it is our fervent hope that they do stand to benefit from the availability of competitive energy providers.  They have appropriately highlighted the significant impact of high charges for distribution.  This is one of the challenges PacifiCorp’s California customers face in more remote and rural areas.  However, we will continue to seek approaches for lowering those costs through the PBR process as well as more traditional cost-based regulation.  However, the onset of the transition period and the concurrent rate freeze preclude us from having a direct impact in this area in the next few years.

Conclusion

With this decision, we set the stage for the involvement of PaficiCorp, Sierra,   Kirkwood, and Bear Valley in California’s restructured electric market.  We must now move quickly to implement the conclusions that we reach here.  In D.97‑10‑087, we granted interim approval to the tariffs, rate schedules and service agreements proposed by PacifiCorp, Sierra, and Bear Valley, pending the outcome of this proceeding.  We also directed those companies to file advice letters containing their final direct access tariffs, related rate schedules, other affected rate provisions and service agreements within 45 days from the date of this decision.  Those filings must be consistent with the requirements applied to other electrical corporations in D.97‑10‑087, subject to any modifications resulting from this decision.  We will continue to adhere to the schedule set forth in D.97‑10‑087, with one exception.  Because the 10% rate reduction for residential and small commercial customers must take effect no later than January 1, 1998, we will direct PacifiCorp and Sierra to file revised tariffs necessary to reflect this reduction within 5 working days of the issuance of this decision.  Kirkwood should also file any revised tariffs necessary to implement this decision within 45 days.

Findings of Fact

1. Bear Valley owns no electric generation facilities, and Kirkwood has no transmission facilities and is therefore not connected to the regional transmission grid.

2. Each of the applicants has pledged to provide its customers with direct access to the services of competing energy providers beginning January 1, 1998.

3. Because there are no apparent avenues to competition, it is premature to require Kirkwood to submit a detailed direct access plan.

4. PU Code §§ 368(b) and 392(b) require that all customers be informed of the portion of their charges that reflect uneconomic cost.

5. In order to understand the risks and benefits of direct access, customers must be fully informed of the charges that they stand to avoid.

6. We see no reason that competing energy providers should face different conditions concerning revenue cycle services when offering to serve the customers of these applicants than they face when seeking to serve the customers of PG&E, SDG&E, or Edison.

7. Its current contracts require Bear Valley to take all generation capacity from Edison, but do not require it to acquire ancillary services from Edison.

8. We do not interpret § 381 as requiring that we adopt a new funding level for the public purpose programs of any of the applicants.

9. It is reasonable for Bear Valley to devote 1.4% of its revenues to public purpose programs.

10. Kirkwood has fewer than 500 customers.

11. Section 382 requires that electrical corporations continue to fund programs provided to low-income electricity customers, including, but not limited to, targeted energy-efficiency services and the CARE program, at not less than 1996 authorized levels based on an assessment of customer need.

12. An allocation by Kirkwood of 1% of its revenue requirement to low-income and CARE programs would generate $2,200.

13. It is most important to preserve adequate funding for low-income and energy efficiency programs.

14. No California electrical corporation can be authorized to collect any competition transition charge unless it commits control of its transmission facilities to the ISO.

15.  PacifiCorp and Sierra Pacific each owns and operates transmission facilities in California and each anticipates experiencing uneconomic generation-related costs and hopes to recover at least some of those costs through transition charges.

16. The goal of whatever control the ISO exerts should be to ensure that all customers have the opportunity to choose direct access and that all energy service providers have comparable access to transmission and distribution facilities of regulated utilities.

17. The ISO has found that it would be impractical for it to take control over PacifiCorp’s and Sierra’s transmission facilities and is, instead, seeking to finalize operating agreements with these firms.

18. Kirkwood could neither buy from nor sell to the Power Exchange, since it is not connected to the transmission grid.

19. Bear Valley has no generation to sell, is committed to purchase its capacity from Edison and purchases all of its energy requirements on the open market.

20. The complexities of multi-state service and regulation suggest that it may be impractical or counter-productive to require either PacifiCorp or Sierra to sell to or buy from the Power Exchange.

21. It is consistent with §§ 367(a)(2) and 376 for PacifiCorp and Sierra to recover costs after the end of the transition period that are related to direct access implementation (under some circumstances) and uneconomic costs stemming from ongoing obligations (such as contracts for purchases from QFs under the Federal Public Utility Regulatory Policies Act).

22. Section 368 requires an electrical corporation that is seeking to receive recovery of uneconomic generation costs to file a cost recovery plan which must, among other things, set rates for each customer class, rate schedule, contract, or tariff option, at levels equal to the level as shown on electric rate schedules as of June 10, 1996.

23. Section 368 also requires that such utilities reduce rates for residential and small commercial customers by at least 10% from those levels.  These rates must stay in effect until the end of the transition period.

24. Since the transition period for Kirkwood and Bear Valley ends before it begins, neither firm is required under § 368 to enter into or maintain a rate freeze.

25. Section 367 specifically requires this Commission to determine which costs may become uneconomic in the new competitive market.

26. We cannot know whether headroom for PacifiCorp or Sierra is insufficient to pay for uneconomic costs at this time.

27. There is no need to forecast total transition costs at this point, because we cannot yet acquire correct information about the market-clearing price, nor about market valuation.

28. Section 367(b) requires those assets subject to valuation to be market valued by December 31, 2001.

29. Even an appraisal of generation assets which serve California customers of PacifiCorp and Sierra would be a costly undertaking and would not necessarily add significantly to our understanding of uneconomic costs at this time.

30. Headroom must be determined using the PX market-clearing price as a proxy for each utility’s cost of generation.

31. The COB index is appropriate for pricing service in PacifiCorp’s northern California service territory because loads in that area can receive capacity and energy from this region, which is within the contemplated IndeGO system, without incurring further transmission wheeling charges.

32. Only the fossil generation that is allocated to California should receive transition cost recovery.

33. It is necessary to make a clear distinction between possible transition cost recovery as of December 31, 1997 and what should be recovered as a going-forward cost in the marketplace as of January 1, 1998.

34. For PacifiCorp and Sierra, it is appropriate to allocate generation revenues in proportion to their marginal cost revenues and then assign distribution revenue requirements residually after determining the allocation for all other functions.

35. Section 368 requires that PacifiCorp and Sierra provide for the identification and separation of individual rate components such as charges for energy, transmission, distribution, public benefit programs, and recovery of uneconomic costs.

36. Section 368 requires that PacifiCorp and Sierra freeze rates for each customer class, rate schedule, contract, or tariff option, at levels in effect on June 10, 1996, provided that rates for residential and small commercial customers “shall” be reduced so that these customers will receive rate reductions of no less than 10% for 1998 continuing through 2002.

37. Section 368 does not require a rate freeze or 10% rate reduction for Kirkwood or Bear Valley.

38. If a utility offers plans to recover uneconomic costs of generation, all of the provisions of § 368 apply, including the 10% rate reduction for residential and small commercial customers.

39. Section 365 (b) (1) states that the Commission must authorize direct transactions between electricity suppliers and end use customers.  That requirement applies to the Commission’s treatment of all electrical corporations.

40. To approve a rate reduction of less than 10% from the rates in effect for PacifiCorp and Sierra on June 10, 1996, would be an explicit violation of the statute, which provides for no applicable exceptions.

41. It would be inconsistent with the law if PacifiCorp were to receive annual rate increases under its PBR mechanism in lieu of a transition period.

42. If we were to allow PacifiCorp to raise its rates, instead of freezing them, it would recover even more of its uneconomic costs without accountability and without instituting the rate freeze or  the required rate reduction for residential and small commercial customers.

Conclusions of Law

1. Because there are no apparent avenues to competition for electric generation, it is premature to require Kirkwood to submit a detailed direct access plan.

2. The transition charges must be clearly stated on all customer bills, bundled or otherwise, and the rates for all customers must be fully unbundle by function.

3. We should allow PacifiCorp and Sierra to employ their proposed market index credit approach until June 1, 1998.

4. As of June 1, 1998, bills for all of their customers must include a separate accounting for the full embedded cost of generation and competitive transition charges.

5. By February 1, 1998, PacifiCorp, Sierra, Bear Valley, and Kirkwood should be required to file proposals for unbundling and separately charging for revenue cycle services.

6. PacifiCorp, Sierra, Bear Valley, and Kirkwood must begin to accommodate third-party meters and metering services consistent with D.97‑05‑039 and be ready to enter into service agreements with competing firms.

7. We should direct Bear Valley to separately identify, and credit to the bills of qualifying direct access customers, its ancillary costs.

8. We should require that funds for public purpose programs continue to be collected at current levels and be submitted to the appropriate oversight boards for distribution.

9. Because of its exceedingly small customer base, we should not create a public purpose funding requirement for Kirkwood on the basis of its existing revenue requirement.

10. Consistent with § 382, we will require PacifiCorp, Sierra, and Bear Valley to maintain their current levels of funding for low-income and CARE programs.

11. Low-income and CARE funds should be submitted to the Low Income Governing Board for further disbursement.

12. We should not require Kirkwood to allocate funds to the CARE program because of the small amount of revenues that it would generate compared to any likely administrative costs and the apparently minimal number of low-income customers in its service territory.

13. We should direct PacifiCorp, Sierra, and Bear Valley to maintain the current level of funding for low-income energy efficiency and CARE programs and to allocate the remaining public purpose program funds evenly across the two remaining categories.

14. PacifiCorp and Sierra must commit control of their California transmission facilities to the ISO.

15. It is for the ISO to determine the best way to ensure that direct access customers and suppliers can gain access to each other across the transmission systems owned by PacifiCorp and Sierra.

16. PacifiCorp and Sierra should be required to modify their respective FERC transmission tariffs no later than thirty days after the ISO and transmission owners tariffs are approved by FERC if necessary.

17. We should direct PacifiCorp to file a new distribution PBR proposal no later than December 31, 1998.

18. Sierra should file a distribution PBR proposal no later than December 31, 1999.

19. While there are certainly aspects of the small and multi-jurisdictional utilities that are unique, to the extent such utilities are seeking transition cost recovery, we should apply principles and guidelines which we have previously determined to be consistent with the law and essential for the transition cost recovery of PG&E, Edison, and SDG&E.

20. We should order PacifiCorp and Sierra to establish transition cost balancing accounts which will track transition costs and transition cost recovery and are established in sufficient detail to track market valuation on a plant-specific basis.

21. We should order PacifiCorp and Sierra to report to us no later than July 1, 1998 with a proposed mechanism for establishing market values for their generation assets.

22. We should allow PacifiCorp to use the COB index as it enters the transition period.

23. We will use the Power Exchange as the market benchmark for Sierra under the conditions adopted by D.97‑11‑026.

24. PacifiCorp and Sierra should include workpapers supporting the allocation of all generation assets to California in the advice letters establishing their transition cost balancing account tariffs.

25. As a first step in transition cost recovery, consistent with D.97‑06‑060, PacifiCorp and Sierra must amortize the net book value of the eligible generation assets allocated to California during the transition period.

26. PacifiCorp and Sierra should base the accelerated amortization on the net book value of the uneconomic generation assets as of December 31, 1995.

27. PacifiCorp and Sierra should include sub-accounts to track QF and purchase power contract costs and corresponding market recovery.

28. For PacifiCorp, market recovery should be based on comparison with the Dow Jones COB electricity index, as published in the Wall Street Journal.  For Sierra, it should be based on the Power Exchange prices.

29. We should direct PacifiCorp and Sierra to file additional information so that we can determine whether each utility is seeking transition cost recovery for such items as materials and supplies inventories, fuel inventories, Construction Work in Progress, etc.

30. We need more information in order to determine whether PacifiCorp is still seeking transition cost recovery of regulatory assets and how the costs of  those regulatory assets are estimated.

31. We established principles to apply to the establishment of functionalized rates and class revenue requirements in D.97-08-056.  The principles should apply to all utilities, in the absence of specific exceptions.

32. With one exception specified in this decision (relating to functionalized revenue allocation), we should require the applicants to follow the principles set forth in D.97‑08‑056 as well as any formally adopted modifications to those principles that are not company-specific.

33. The Commission should apply rate unbundling framework of § 368(b) to Kirkwood and Bear Valley even though neither is seeking transition cost recovery.

ORDER

IT IS ORDERED that:

1. As of January 1, 1998,  Southern California Water Company’s Bear Valley Electric (Bear Valley), Kirkwood Gas and Electric Company (Kirkwood), PacifiCorp and Sierra Pacific Power Company (Sierra) (collectively, the applicants) shall provide their electric customers with direct access to competitive energy services in a manner consistent with this order and Decision (D.) 97-10-087.

2. Because its customers have no apparent access to competitive energy services, it is not necessary for Kirkwood to submit a detailed direct access plan at this time.

3. From January 1, 1998 through no later than May 31, 1998, PacifiCorp and Sierra shall provide energy credits on the bills of direct access customers as proposed in their transition plans.  No later than June 1, 1998, the applicants shall separately state on their bills, charges for energy, transmission and distribution services; where applicable, the applicants shall separately state charges for public benefit programs and uneconomic costs.  Subject to qualifications set forth in this decision, the applicants shall follow the principles set forth in D.97-08-056 for the functional allocation of revenues.

4. No later than February 1, 1998, PacifiCorp, Sierra, and Bear Valley shall submit, through a new application, proposals for implementing the three billing options set forth in D.97‑05‑039 and for separating costs for revenue cycle services as set forth in that order.

5. As of January 1, 1998, PacifiCorp, Sierra, and Bear Valley must begin to accommodate third-party meters and metering services in a manner consistent with D.97-05-039 and be ready to enter into service agreements with competing firms.

6. Bear Valley shall include, in its credit on the bills for qualifying direct access customers, a credit for ancillary costs, which include system protection services, line losses and energy imbalance services.

7. Public purpose programs shall be funded by the applicants at the levels indicated in this decision the funds shall be submitted to the appropriate oversight boards for distribution.  Within 30 days of this decision, applicants shall file in this proceeding and submit to the Energy Division, a tabular report with corresponding citations of authority for each of the amounts that make up the current public purpose program funding levels.  The report shall include the following major categories:  (1) Energy Efficiency Programs, (2) Low Income Energy Efficiency Programs, (3) CARE, (4) RD&D, and (5) Renewables.  Applicants shall also include meaningful subcategories as appropriate, including authorized administration costs. These reports shall be forwarded to the oversight boards as well.

8. Kirkwood shall not be required to set aside funds for public purpose programs on the basis of its current revenue requirement.  However, Kirkwood shall file a new general rate case application no later than December 31, 1998 which shall include a proposal for an appropriate level of public purpose program funding.

9. PacifiCorp and Sierra shall submit control of their California transmission systems to the Independent System Operator (ISO).  The ISO will determine the appropriate level of control to ensure that direct access customers and suppliers can gain access to each other across the companies’ respective transmission systems.

10. PacifiCorp shall file a new distribution Performance-Based Ratemaking (PBR) proposal no later than December 31, 1998.

11. Sierra shall file a distribution PBR proposal no later than December 31, 1999.

12. PacifiCorp and Sierra shall each freeze its rates for each customer class, rate schedule, contract or tariff option as shown in its electric rate schedules as of June 10, 1996.  However, effective January 1, 1998, each shall reduce its rates in effect as of that date for residential and small commercial customers by 10%.

13. In that neither utility is seeking the recovery of uneconomic generation costs, neither Kirkwood nor Bear Valley is required to freeze its rates or to institute a 10% rate reduction.

14. Within 45 days of the date of this decision, PacifiCorp, Sierra, and Bear Valley shall file advice letters with revised tariffs implementing this and other Commission decisions as required in D.97-10-087.  However, PacifiCorp and Sierra shall file revised tariffs necessary to reflect the 10% rate reduction for residential and small commercial customers within 5 working days of the issuance of this decision.  The protest period for the latter filings is hereby shortened to 10 days.

15. PacifiCorp and Sierra shall apply principles and guidelines which we have previously determined to be consistent with the law and essential for the transition cost recovery of Pacific Gas and Electric Company, San Diego Gas & Electric Company, and Southern California Edison Company.

16. Within 5 working days of the date of this decision, PacifiCorp and Sierra shall file advice letters establishing transition cost balancing accounts which will track transition costs and transition cost recovery and are established in sufficient detail to track market valuation on a plant-specific basis.  The protest period for these advice letters is hereby shortened to 10 days.

17. No later than July 1, 1998, PacifiCorp and Sierra shall file applications proposing a mechanism for establishing market values for their generation assets.  The application should include information that will enable the Commission to determine whether either utility is seeking transition cost recovery for such items as materials and supplies inventories, fuel inventories and Construction Work in Progress.  In addition, PacifiCorp shall provide sufficient information to enable the Commission to determine whether the company is seeking transition cost recovery of regulatory assets and how the costs of these assets are estimated.

18. PacifiCorp and Sierra shall use monthly average power exchange prices as the basis for its market price credit and as a benchmark to assess market recovery of generation costs.

19. In all other respects, the applications are approved.

20. These proceedings are closed.

 This order is effective today.

 Dated December 16, 1997, at San Francisco, California.

                       P. GREGORY CONLON

                                     President

                                   JESSIE J. KNIGHT, JR.

                                   HENRY M. DUQUE

                                   JOSIAH L. NEEPER

                                   RICHARD A. BILAS

                                                  Commissioners

We will file a partial dissent.

 /s/  JESSIE J. KNIGHT, JR.


   Commissioner

 /s/  JOSIAH L. NEEPER


   Commissioner
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� There are various motions to accept late-filed comments.  All such motions are granted.
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