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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF CALIFORNIA

Order Instituting Rulemaking on the Commission’s Proposed Policies Governing Restructuring California’s Electric Services Industry and Reforming Regulation.


Rulemaking 94-04-031

 (Filed April 20, 1994)



Order Instituting Investigation on the Commission's Proposed Policies Governing Restructuring California's Electric Services Industry and Reforming Regulation.


Investigation 94-04-032

 (Filed April 20, 1994)

APPLICATION FOR REHEARING OF DECISION  98-12-080 

BY PACIFIC GAS AND ELECTRIC COMPANY (U 39E) 

AND SAN DIEGO GAS AND ELECTRIC COMPANY (U 902M)
Pacific Gas and Electric Company (PG&E) and San Diego Gas & Electric Company (SDG&E) (collectively, the “UDCs”) hereby seek rehearing of the Meter Service Provider (MSP) certification provisions of Decision 98-12-080 TA \l "Decision 98-12-080" \s "D98-12-080" \c 1  (referred to herein as the “Decision”).
/  In the Decision, the Commission fails to establish adequate standards and procedures to certify and test direct access meter workers.  Simultaneously, the Commission has weakened the existing certification process for MSPs (as distinct from individual workers).  The net result is to eliminate virtually all effective oversight of MSPs or their workers, thereby creating the potential for (i) unsafe meter installation that would endanger meter installers, UDC personnel, and the public, and (ii) inaccurate and unreliable metering.  

Electric meter installation is often performed on and around energized circuits, unlike most other electrical and wiring work which is done on de-energized circuits.  Meter work is therefore especially dangerous and can have tragic consequences when proper and safe procedures are not followed.  Proper qualification and certification of workers (and workers’ companies) installing electric meters is critical.  It is also critical to ensure that meters are installed and calibrated properly since the integrity of the direct access market depends on accurate and reliable metering.  If meters are improperly installed, usage data could be significantly affected, thereby jeopardizing the accuracy of customer bills.   

Since the Commission has failed to adopt a meter worker certification process, the UDCs believe the Commission erred in weakening the existing MSP certification process which requires a provisional certification number and permits the UDCs to observe the first 50 installations by each prospective MSP (the so-called “50 joint meets” requirement).  Accordingly, the UDCs suggest that the errors in the decision can be cured if the Commission were to modify the decision to keep the current MSP certification process intact until a permanent certification process for meter workers is established.  The Commission should also specify a time line and process for developing and implementing a permanent certification process for meter workers, consistent with the urgency of the issues to be addressed.  

If the Commission does not choose to modify its order as suggested, the UDCs believe rehearing lies on the following grounds:

1.   The Commission’s Decision errs since it explicitly finds an interim process for certifying meter workers is necessary, but fails to adopt such a process.

2.   The Commission erroneously modifies the existing MSP certification process (established by Decision 97-12-048 TA \l "Decision 97-12-048" \s "D97-12-048" \c 1 ) to drop provisional certification numbers and the “50 joint meets” requirement.  The Permanent Standards Working Group (PSWG) recommendation to amend the existing process and to drop the 50 joint meets requirement was expressly dependent on adoption of a meter worker certification process which the Commission has failed to do. 

3.   The Commission unlawfully delegates responsibility to the UDCs for ensuring worker qualifications. 

4.   The Decision provides no guidance as to how the UDCs are to ensure MSP worker qualifications nor does it adequately specify the new MSP certification approach. 

BACKGROUND TC "BACKGROUND" \f C \l "1" 
In Decision (D.) 98-12-080 TA \s "D98-12-080"  (Decision) the Commission adopted permanent standards for meters, meter reading, and meter installation under direct access.  The Decision relies for record support on the work of the Permanent Standards Working Group (PSWG), which the Commission established a year earlier in Decision 97-12-048 TA \s "D97-12-048"  concerning Meter and Data Communication Standards (the “MDCS Decision”).   The PSWG was charged with reviewing the interim metering standards adopted in D. 97-12-048 TA \s "D97-12-048" , and with recommending permanent standards.  The PSWG completed its work in the first half of 1998, reaching virtually unanimous agreement on all of its recommendations.  The work of the PSWG and its recommendations are memorialized in the July 1998 “Report of the Permanent Standards Working Group” (the “PSWG Report”) which was filed with the Commission and which constitutes the record basis for the Decision.

The Certification Process Adopted in the MDCS Decision TC "The Certification Process Adopted in the MDCS Decision" \f C \l "1" 
In the MDCS Decision, the Commission adopted an interim process for certifying non-utility meter installation companies (i.e., MSPs) that install meters for direct access customers.  In that decision, the Commission defined its regulatory role as follows:

Due to the unbundling of metering services, the need arises for the Commission to ensure that the metering equipment “meet the same standards of reliability that we demand today from utility owned meters.”  (D.97-05-039, p. 24).  In addition to the reliability standards, the standards discussed above regarding accuracy and safety need to be met.  Under the monopoly metering framework, it was relatively easy to make sure that the regulated utility adhered to these standards.  However, as we move into the competitive environment, we need to design new safeguards and controls to ensure that the new MSPs meet the same level of standards.

D. 97-12-048 TA \s "D97-12-048" , mimeo, p. 22 (emphasis added).  Until the Commission had a chance to adopt permanent standards, the Commission took the expedient step of adopting interim standards for meter installation and safety.  These were simply described as “the local UDC’s standards.”  Id. at 16 and 21.  The Commission’s primary tool for ensuring safe installation of meters by MSPs was a certification program for MSPs.  The Commission explained:

Due to the safety hazards that electricity and electrical meters pose, the adoption of certification procedures for MSPs is necessary.  Such procedures will ensure that only qualified persons may install, remove, repair, or maintain direct access meters.

Decision 97-12-048 TA \s "D97-12-048" , mimeo, p. 23.

In the MDCS Decision, the Commission adopted a two-step certification process for meter installers.  Initially, an MSP must obtain a provisional certification to commence meter installation by demonstrating to the Commission that it had an electrical contractor’s license and that it had posted a $500,000 bond in favor of the State of California.
/   D. 97-12-048 TA \s "D97-12-048" 

 TA \s "D97-12-048" , mimeo, pp. 24-25.  Once an MSP obtained a provisional certification, the MSP needed to complete 50 successful “joint meetings” with the utility.
/   The utility and the MSP are required to maintain a log of the 50 joint meets indicating whether the installation observed by the utility passed or failed.  D. 97-12-048 TA \s "D97-12-048" , mimeo, p. 27.  Once the MSP completed 50 successful joint meets, the MSP must file an application with the Commission for permanent certification, including a log of the 50 joint meets.  The UDC must be provided with a copy of the application and has a 20-day opportunity to provide the Commission with any comments.  D. 97-12-048 TA \s "D97-12-048" , mimeo, p. 27.

The Replacement Certification Process Recommended by the PSWG TC "The Replacement Certification Process Recommended by the PSWG" \f C \l "1" 
The PSWG unanimously recommended to change the certification process adopted in the MDCS Decision.  The PSWG proposed two types of certification:  (i) individual worker certification and (ii) MSP certification (i.e., certification of the company or entity employing the workers).  With respect to individual worker qualifications and certification, the PSWG stated:

The PSWG unanimously recommends standards for five classes of meter work and meter workers.   In addition, the PSWG developed and unanimously recommends a set of procedures that workers must follow when installing or removing a meter.

PSWG Report, Executive Summary, p. 5.  

The PSWG described the five meter worker qualification classes as follows:


Class 1
Installation of single phase self contained meters


Class 2
Class 1, plus installation of poly-phase self contained meters below 600 V


Class 3 
Class 2, plus installation of transformer rated meters below 600 V and testing of meters with internal diagnostics


Class 4a
Class 3, plus in field testing of single phase meters up to 300 V


Class 4b
Class 4a, plus in field testing of all meters that can be installed by meter worker classes 1-4.


Class 5
Class 4b, plus installation and testing of metering transformers and equipment above 600 V. 

PSWG Report, p. 36.  For each class the PSWG recommended standards and procedures in the following areas:  “Metering Types and Voltages”; “Work to be Performed”; “Essential Technical Skills”; “Worker Safety and Safety Equipment”; “Worker Qualification:  How Essential Technical and Safety Skills are Determined”; and “Experience Requirements.”  

The PSWG recommended that “[a]ny worker performing direct access meter work must be certified for the class of work performed.”  PSWG Report, p. 36.  Recommended certification would be as follows:

[A]n MSP may issue certifications for meter worker classes 1-3.  However, prior to issuing certifications, the MSP must have its training materials and program approved by the CPUC or a CPUC-designated entity.  Certification for meter worker classes 4(A), 4(B), and 5 requires a practical exam administered by the CPUC-designated entity(ies).  

PSWG Report, pp. 5-6.  

Finally, the PSWG recommended that the Commission modify the existing MSP entity (as opposed to individual worker) certification process adopted in the MDCS Decision.  These changes (primarily eliminating the need for the 50 joint meets) were predicated on adoption of the individual worker qualification and certification recommendations, “Since the worker certification process is changing, the joint meeting process between UDCs and MSPs will also change.  Joint meets will no longer be a requirement of MSP certification nor will they represent the UDCs’ evaluations of the MSPs workers’ technical qualifications.”  PSWG Report, Appendix D, Section I.B.1.  One of the primary functions of the 50 joint meets has been to evaluate MSP worker qualifications.  Dropping this requirement without adoption of some process to certify workers was not contemplated by the PSWG.

The Meter Installation Qualification and Certification Approach Adopted in the Decision TC "The MSP Qualification and Certification Process Adopted in the Decision" \f C \l "1" 
In the Decision, the Commission revised the existing meter installation qualification and certification process adopted in the MDCS Decision.  D. 98-12-080 TA \s "D98-12-080" , mimeo, pp. 91 - 96.  The elements of the new approach are as follows:

· The Commission adopted the five classes of worker qualification – all meter workers must  now meet the qualifications set forth in the PSWG Report when performing the kinds of work described in the report.  However, the Commission did not adopt the recommendations for each class on:  “Worker Qualification:  How Essential Technical and Safety Skills are Determined” and “Experience Requirements”.

· With respect to ensuring that workers are qualified, the Commission states:  “[W]e agree with the PSWG’s recommendation that it is important that a permanent entity be responsible for the testing and certification of meter workers” and “that it will take some time before a permanent entity can design and administer the tests.”  D. 98-12-080 TA \s "D98-12-080" , mimeo, p. 92.  However the Decision does not identify any manner, or any time frame, in which this permanent certification process will be established.  

· The Commission states: “We agree with the PSWG that it will take some time before a permanent entity can design and administer the tests.  That means an interim process is still needed.”   D. 98-12-080 TA \s "D98-12-080" , mimeo, p. 92.  However, the Commission does not adopt any interim process for certifying workers.  Instead the Commission obligates the UDCs to ensure that individual MSP workers are qualified:  

Although it is desirable to implement the various meter classes, and the testing and certification process as soon as possible, we believe the same safeguards can be implemented in a much quicker fashion by utilizing the framework of our interim standards, adopting the first four subdivisions in each of the five meter classes. . . . Should the UDC question the ability of an MSP to work on a particular meter type, the burden will be on the ESP to prove to the UDC that the MSP that it is using is qualified to work on that particular meter type. . . .  

Decision 98-12-080 TA \s "D98-12-080" , mimeo, pp. 93-94 (emphasis added).  The Commission added:

Proof that an MSP is capable of performing meter work for a particular meter type could come from utilizing some of the criteria that are found in the subdivisions for the meter classes which are entitled:  “Worker Qualification:  How Essential Technical and Safety Skills Are Determined” and from “Experience Requirements.”   Other criteria that demonstrate that the MSP has employees who are qualified or possess the experience necessary to work on a particular meter are acceptable as well.

Decision 98-12-080 TA \s "D98-12-080" , mimeo, p. 93, fn. 19.

· With respect to certification of the MSP entity (as opposed to the workers employed by the MSP) the Commission abandons the certification process adopted in the MDCS Decision and adopts a new approach.  Under this new approach, the Commission has eliminated the 50 joint meets requirement adopted by the MDCS Decision.  Instead, the MSP must provide the UDC with a detailed work schedule for the first 20 installations.  The UDC may attend the installations if it wants to.  The Commission also states that “[e]xcept for some MSPs that fall within a certain window period, there would no longer be a provisional MSP certification number.  Instead, a permanent MSP certification number would be issued once the MSP application is reviewed for compliance with the MSP certification process.”  D. 98-12-080 TA \s "D98-12-080" , mimeo, p. 95.  However, the Commission gives no further description of how MSP certification will occur.  Although the Commission adopts Section I.B of Appendix D of the PSWG Report (which describes a modified MSP certification process), the Commission’s Decision fails to specify the sequence of steps that an MSP must take to obtain certification, thereby creating considerable confusion regarding how such a process will be implemented.

ARGUMENT IN SUPPORT OF APPLICATION FOR REHEARING TC "ARGUMENT IN SUPPORT OF APPLICATION FOR REHEARING" \f C \l "1" 
A rehearing is justified because, as explained below, the Commission has contradicted the record and exceeded its authority with respect to the MSP certification approach described in the Decision.  The record, which consists principally of the PSWG Report, clearly establishes the need for an MSP certification process.  The Decision itself reiterates this need, both with respect to a permanent process and, importantly, an interim process for use until the permanent process is established.  See Background, supra, p. 3 et seq.  Nevertheless, the Commission fails to establish and articulate an interim process for MSP certification.  

The Commission would be disingenuous to claim that it recognized its responsibility to develop an interim process, but deferred implementation of such a process.  Simply put, there is no rational basis for such a claim, and such a claim contradicts the record.  Similarly, the Commission cannot claim that it has, indeed, appropriately developed an interim process for MSP certification by delegating unspecified responsibilities to the UDCs.  The attempt to delegate such responsibilities to the UDCs is, on its face, unlawful, and cannot be a substitute for an interim process administered by a public agency.  Moreover, the Commission’s order should be rescinded on the grounds that it is vague and uncertain, and fails to give the UDCs and the other market participants the necessary specificity in order to implement an interim MSP certification process.     

I. The Commission Erred By Not adopting an interim process for administering certification of individual workers

The Commission’s Decision errs since it fails to adopt an interim process for certifying meter workers, despite explicitly finding that such a process is necessary.  As the Commission notes, the PSWG recommended an interim body to administer worker certification.  See D. 98-12-080 TA \s "D98-12-080" , mimeo, p. 29 and fn. 16.  The Commission concludes: “We agree with the PSWG that it will take some time before a permanent entity can design and administer the tests.  That means an interim process is still needed.”  D. 98-12-080 TA \s "D98-12-080" , mimeo, p. 92.  Despite the clear record and the Commission’s conclusion, the Commission fails to adopt an interim process.   In straying from the record, the Commission has violated California law.  California Assn. of Nursing Homes v. Williams, 4 Cal. App. 3d 800, 811 (1970) TA \l "California Assn. of Nursing Homes v. Williams, 4 Cal. App. 3d 800, 811 (1970)" \s "California Assn." \c 2 .
/  

The Commission tried to rationalize its departure from the record and its failure to adopt an interim process as follows:

Although the PSWG’s recommendation calls for an interim process, we are not so confident that the group could complete all of the contemplated tasks in the time required.  Additionally, much of the work that the interim group is expected to undertake would duplicate much of the same work that the permanent entity is expected to do. . . .

Instead of rushing to form an interim group so as to begin the testing and certification process, we believe that the participants should focus their energies on determining what permanent entity should be responsible for testing and certifying activities and for designing proposed certification testing.  By doing so, we eliminate having two groups perform substantially the same work.

Decision 98-12-080 TA \s "D98-12-080" , mimeo, pp. 92-93.  In making this statement, the Commission may have misunderstood the recommendations of the PSWG.  The interim process proposed by the PSWG was intended to bridge the gap between the date of the Decision and the date that a permanent Meter Worker Certification Organization (MWCO) is approved by the Commission to perform the work.  Once the MWCO is approved, the interim process would end, thus avoiding duplication of work.

Regardless of the merits of the Commission’s rationale, it is inadequate to justify or explain the Commission’s Decision.  In conjunction with its decision not to adopt the interim process recommended by the PSWG, the Commission also decided to abandon the MSP certification process adopted by the MDCS Decision.  The Commission abandoned the prior process without meaningful explanation.  Thus, even if the Commission reasonably believes it would be unfeasible to implement an interim process, there is no support in the record for its decision to disband the MSP certification process adopted in the MDCS Decision.
/   

The Commission’s failure to establish an interim process is all the more grave since the Commission has not specified any process or timeline for how the permanent administration of worker qualifications will occur.  Months or years could pass before there is any meaningful administration of the newly adopted worker qualifications.  As a reason for rejecting an interim process, the Commission argues that the parties’ time is better spent identifying and implementing a permanent solution.  The Decision provides no assurance to market participants and the public that worker standards will be adequately addressed, even in the long run.

II. the commission erred in weakening the msp certification process without having a worker certification process in place

As mentioned above, in conjunction with the Commission’s decision not to adopt an interim process for worker certification, the Commission erroneously weakens the MSP certification process established by the MDCS Decision.  The Commission claims to have adopted the PSWG’s recommendation that the MSP certification process be modified to drop the 50 joint meets requirement and eliminate provisional certification.  However, the Commission unlawfully disregards the substance of the PSWG Report, strays from the record, and fails to provide a reasoned analysis to support its Decision.  See e.g., Topanga Association for a Scenic Community v. County of Los Angeles, 11 Cal. 3d 506 (1974) TA \l "Topanga Association for a Scenic Community v. County of Los Angeles, 
11 Cal. 3d 506 (1974)" \s "Topanga" \c 2 .
/
The PSWG recommendation to drop the 50 joint meets requirement was expressly dependent on adopting a meter worker certification process.  See PSWG Report, Appendix D, Section I.B.1.  Yet, the Commission has weakened the existing MSP certification process in the absence of a certification process for workers.  Not only has the Commission ignored critical elements of the PSWG’s recommendations, but also it has failed to provide a reasoned basis for departing from those recommendations.  Importantly, the Commission makes no findings on this key departure from the PSWG’s recommendations.  A fundamental tenet of administrative law is that agencies must engage in reasoned decision-making and, under Public Utilities Code section 1705 TA \l "Public Utilities Code section 1705" \s "PUC 1705" \c 3 , the Commission must make findings of fact on all issues material to the order.  See e.g., California Motor Transport v. Public Utilities Commission, 59 Cal. 2d 270, 273-74 (1963) TA \l "California Motor Transport v. Public Utilities Commission, 59 Cal. 2d 270, 273-74 (1963)" \s "California Motor" \c 2  (holding that “Every issue that must be resolved to reach that ultimate finding is ‘material to the order or decision’”); and Greyhound Lines v. Public Utilities Commission, 65 Cal. 2d 811, 813 (1967) TA \l "Greyhound Lines v. Public Utilities Commission, 65 Cal. 2d 811, 813 (1967)" \s "Greyhound" \c 2  (explaining that “findings afford a rational basis for judicial review. . . and serve to help the commission avoid careless or arbitrary action”).  Here, the requisite findings are absent and there is no evidence of the reasoned decision-making required by California law.

In explaining the importance of reasoned decision-making and the usefulness of findings, the Topanga TA \s "Topanga"  court explained, “a findings requirement serves to conduce the administrative body to draw legally relevant sub-conclusions supportive of its ultimate decision; the intended effect is to facilitate orderly analysis and minimize the likelihood that the agency will randomly leap from evidence to conclusions.”  Id. at 516.    However, the Commission has offered no legally relevant findings or sub-conclusions that can help elucidate its ultimate decision.  The Commission’s piecemeal adoption of some elements of the PSWG’s recommendations, and rejection of others, without adequate explanation, is not supported by the findings or, for that matter, by substantial evidence in light of the whole record.   As such, the Decision is subject to annulment under the rule of California Motor Transport TA \s "California Motor"  and Greyhound Lines TA \s "Greyhound" .

III. the commission erred by delegating regulatory responsibility to udcs and requiring udcs to police their competitors

Instead of adopting an interim process for worker certification as recommended by the PSWG, the Commission states that ESPs will have to demonstrate to the UDCs (if the UDCs so request) that their MSPs have workers who meet the meter worker qualifications.

Under California law, public agencies cannot delegate their discretionary duties to other parties in the absence of statutory authorization.  As the California Supreme Court has explained:

When the Legislature has made clear its intent that one public body or official is to exercise a specified discretionary power, the power is in the nature of a public trust and may not be exercised by others in the absence of statutory authorization.

Bagley v. City of Manhattan Beach, 18 Cal. 3d 22, 24 (1976) TA \l "Bagley v. City of Manhattan Beach, 
18 Cal. 3d 22, 24 (1976)" \s "Bagley" \c 2 .  Public agencies may delegate the performance of ministerial tasks, and an agency’s subsequent approval or ratification of an act delegated to a subordinate validates the act, which becomes the act of the agency itself.  California School Employees Assn. v. Personnel Commission, 3 Cal. 3d 139, 144-45 (1970) TA \l "California School Employees Assn. v. Personnel Commission, 
3 Cal. 3d 139, 144-45 (1970)" \s "California School" \c 2 .  But, as MSP certification is a discretionary act and, in any event, there is no Commission ratification, the Commission’s delegation of MSP oversight to the UDCs is unlawful.  

A. Responsibility for the oversight of MSPs lies with the Commission, not the UDCs

In the MDCS decision, the Commission recognized and acknowledged its authority and responsibility to oversee the testing and certification of MSPs:

Due to the unbundling of metering services, the need arises for the Commission to ensure that the metering equipment “meet the same standards of reliability that we demand today from utility owned meters.”  (D.97-05-039, p. 24).  In addition to the reliability standards, the standards discussed above regarding accuracy and safety need to be met.  Under the monopoly metering framework, it was relatively easy to make sure that the regulated utility adhered to these standards.  However, as we move into the competitive environment, we need to design new safeguards and controls to ensure that the new MSPs meet the same level of standards . . . .Due to the safety hazards that electricity and electrical meters pose, the adoption of certification procedures for MSPs is necessary.  Such procedures will ensure that only qualified persons may install, remove, repair, or maintain direct access meters.
D. 97-12-048 TA \s "D97-12-048" , mimeo, pp. 22-23 (emphasis added).
/    

Despite the Commission’s explicit recognition that it must ensure that MSPs and their workers meet the Commission’s adopted standards, the Commission has not followed through.  Preferring not to “take on this new challenge” (D. 98-12-080 TA \s "D98-12-080" , mimeo, p. 92), the Commission has ambiguously left to the UDCs the responsibility to implement and police critical aspects of the Decision.  Without providing guidance on implementation or enforcement, the Commission stated, “the burden will be on the ESP to prove to the UDC that the MSP that it is using is qualified to work on that particular meter type.”  D. 98-12-080 TA \s "D98-12-080" , mimeo, p. 94 (emphasis added).  In this regard, the Commission has unlawfully delegated its responsibility to act. 

B. The Commission cannot lawfully delegate its responsibility to oversee MSPs

As explained in California School Employees Assn. TA \s "California School" , supra, public agencies are entitled to delegate tasks that are either (i) ministerial or (ii) later approved or ratified by the agency.  The delegation of MSP oversight to the UDCs meets neither test.  

In addressing what types of activities are discretionary (as opposed to ministerial), the court in Bagley TA \s "Bagley" , supra, ruled: 

Although standards might be established governing the fixing of compensation and the city council might [lawfully] delegate functions relating to the application of those standards, the ultimate act of applying the standards and of fixing compensation is legislative in character, invoking the discretion of the council.

18 Cal. 3d at 25 TA \s "Bagley"  (citations omitted).  Similarly, the oversight of MSPs that has been delegated to the UDCs must be considered discretionary and not ministerial.  Here, it is not a simple question of the UDCs applying standards for MSPs that have been developed by the Commission.  The Commission has failed to adopt any standards for how skills are to be determined.  Thus, the UDCs will be forced to judge MSPs against ambiguous standards.  Such acts are far from ministerial duties.

Furthermore, the Commission has established no mechanism for approving or ratifying the UDCs’ oversight of the MSPs.  The closest the Commission comes to addressing its own role in this process is its comment, “We expect that the ESPs and MSPs will closely monitor the UDCs’ actions for any signs of anti-competitive behavior with regard to this process.”  D. 98-12-080 TA \s "D98-12-080" , mimeo, p. 94.  This comment helps to point out the misguided nature of the Commission’s decision to delegate such oversight authority to the UDCs.  Under any circumstances, putting responsibility in the hands of one market participant to regulate the actions of another market participant is an invitation to claims of anti-competitive behavior.  This is particularly true in an emerging market.  While the concept of self-policing, or self-certification to standards, is well accepted in many contexts,
/  we are unaware of any situation where one market participant has been delegated an agency’s responsibility of “policing” the activities of other market participants.  The Commission cannot require the UDCs to exercise unspecified oversight on the one hand, and allow UDCs to be accused of improperly exercising that authority on the other hand.  

Accordingly, the Commission’s delegation to the UDCs of MSP testing and certification is an unlawful abandonment of the public trust and must be rescinded.  Furthermore, even if the Commission were authorized to delegate such activities to another party (pending later approval by the Commission), the Commission has unwisely parted from precedent here by requiring one type of market participant (i.e., the UDCs) to oversee the actions of another (i.e., the MSPs).  The Commission’s delegation of authority should be rescinded on this ground as well.

IV. the decision PROVIDES NO guidance as to how the udcs are to ensure msp worker qualifications nor does it adequately specify the new msp certification APPROACH

Regardless of whether or not the Commission acted within its authority to delegate to the UDCs the responsibility over MSP worker qualifications, the Commission erred in failing to provide sufficient specificity regarding how the UDCs are to carry out this responsibility.  Under California law, laws and regulations that are vague do not pass constitutional muster and must be struck down.  In People v. Gregory, 217 Cal. App. 3d 665, 675 (1990), cert. denied, 498 U.S. 1014 (1990) TA \l "People v. Gregory, 217 Cal. App. 3d 665, 675 (1990), cert. denied, 498 U.S. 1014 (1990)" \s "People" \c 2 , a case dealing with allegations of criminal fraud, the court explained:

In determining whether the rule was sufficiently certain, we could consider a variety of factors, including whether the language has a common law meaning, or a meaning known to a particular class, or whether extant case law may supply meaning, and so forth. . . . Our task would be to determine whether the rule provided “fair notice” to a person of common intelligence. . . . .

[T]he rule would pass constitutional muster if its meaning could be ascertained by a hypothetical person of common intelligence, because “’[r]easonable certainty, in view of all the conditions, is all that is required.’”

Although the standard of constitutional vagueness is less strict for administrative regulations, similar standards apply.  Duffy v. State Board of Equalization, 152 Cal. App. 3d 1156, 1173 (1984) TA \l "Duffy v. State Board of Equalization, 
152 Cal. App. 3d 1156, 1173 (1984)" \s "Duffy" \c 2 , held:  “It is true that ‘[civil] as well as criminal statutes must be sufficiently clear as to give a fair warning of the conduct prohibited, and they must provide a standard or guide against which conduct can be uniformly judged by courts. . . .’” (citations omitted).  See also, Ford Dealers Assn. v. Department of Motor Vehicles, 32 Cal. 3d 347, 366 (1982) TA \l "Ford Dealers Assn. v. Department of Motor Vehicles, 32 Cal. 3d 347, 366 (1982)" \s "Ford" \c 2 .
/ 

In the matter at hand, the Decision is not “sufficiently clear” to “provide a standard or guide against which conduct can be uniformly judged.”  In fact, no procedures or standards are described nor guidance given regarding how the UDCs are to exercise the oversight role the Commission attempts to impose on them.  For example, no guidance is given regarding what criteria or standard triggers the UDC’s right to challenge an MSP (especially after the first 20 installations when the UDC will no longer receive detailed work plans).  Nor is any guidance given regarding whether the UDC can stop an MSP from installing meters while it investigates worker qualifications.  Also, no guidance is given how disputes will be resolved. 

While the Decision lacks the requisite detail as to how the oversight role should be implemented, the Commission has removed the most obvious guide post for the UDCs as they struggle to discharge this obligation.  Rather than unambiguously endorsing the PSWG-recommended “Worker Qualification” and “Experience Requirements” (parts 5 and 6 of the description of each worker class) for use by the UDCs in analyzing worker qualifications, the Commission states that only “some” of the PSWG criteria would apply and that “other criteria” may be appropriate:

Proof that an MSP is capable of performing meter work for a particular meter type could come from utilizing some of the criteria that are found in the subdivisions for the meter classes which are entitled: “Worker Qualification: How Essential Technical and Safety Skills Are Determined” and from “Experience Requirements.”  Other criteria that demonstrate that the MSP has employees who are qualified or possess the experience necessary to work on a particular meter type are acceptable as well.

Decision 98-12-080 TA \s "D98-12-080" , mimeo, p. 93, fn. 19 (emphasis added). 

In addition, the revised MSP entity certification approach (as distinct from the individual worker qualification process) adopted by the Commission is not adequately described.  See D. 98-12-080 TA \s "D98-12-080" , mimeo, pp. 95-96.  While it is clear that the Commission intends to eliminate the provisional license number requirement, no process or sequence of events is laid out to indicate when certain features of the certification process would occur and who is responsible for ensuring various requirements.  Currently, a provisional number is issued when an MSP has demonstrated to the Commission that it has met the insurance and electrical contractor requirements.   Yet, when and by whom will these requirements be checked if no provisional number is issued?   Must the MSP first apply for and obtain a permanent number before the UDCs allow the MSP to install meters?   Also, is there any process for receiving input from the UDCs as there was under the former process?   

The Commission has simply not explained how the modified approach will actually operate.  Removing the 50 joint meets and declaring that provisional numbers will not be issued does not create a new process without further explanation.  The UDCs believe the absence of elaboration is a recipe for confusion, misunderstanding and disputes among UDCs, MSPs and Commission staff.

This lack of guidance renders the Commission’s Decision vague and unlawful under the standards set forth in Duffy TA \s "Duffy"  and Ford Dealers Assn TA \s "Ford" .  The market participants and the public have a right to clearly supported and explained decision-making, especially in an area where public safety is at issue.  The UDCs are entitled to know how to discharge their obligations, but, as it stands, the Commission’s Decision fails to give this guidance.

For the foregoing reasons, a rehearing of the MSP certification provisions of the Decision should be granted. 

Respectfully submitted,

PETER OUBORG

STEVEN FRANK
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�/	This Application for Rehearing is filed pursuant to Rule 85 of the Rules of Practice and Procedure� TA \l "Rules of Practice and Procedure Rule 85" \s "Rule 85" \c 3 � of the California Public Utilities Commission.  PG&E also suggests herein modifications to the decision, which if made by the Commission, would cure the defects identified by the UDCs.  If the Commission chooses to modify its decision as suggested, the UDCs respectfully ask that this Application for Rehearing be treated as a Petition for Modification under Rule 47� TA \l "Rules of Practice and Procedure Rule 47" \s "Rule 47" \c 3 �.


�/	In D. 98-05-044� TA \l "Decision 98-05-044" \s "D98-05-044" \c 1 �, the Commission modified the bond requirement by allowing a demonstration by the would-be MSP that it had in place certain specified insurance coverages.


�/	This requirement is referred to herein as the “50 joint meets” requirement.


�/	In California Assn� TA \s "California Assn." �. of Nursing Homes, 4 Cal. App. 3d at 811, the court explained the importance of requiring agencies to base their decisions on the record, “Generally, an administrative agency. . .may not base its decision upon evidence outside the record and not made available for rebuttal by the affected parties. . . .  As succinctly as possible, United States v. Chicago M. St. P. & P. R. R. Co., supra, 294 U.S. at page 511 [79 L. Ed. at p. 1032], states why an administrative record is the sine qua non of judicial review: ‘We must know what a decision means before the duty becomes ours to say whether it is right or wrong.’”


�/	As explained below in Part II below, the PSWG recommendation to eliminate the fifty joint meets requirement and to streamline the current certification process assumed that the Commission would adopt a viable method for ensuring worker qualification.  Without such a method adopted or in place, the MDCS certification process should remain intact.


�/	In Topanga� TA \s "Topanga" �, the court illuminated the importance of a “proper relationship between the evidence, findings, and ultimate agency action.”  11 Cal. 3d at 512.


�/	See also Decision 95-12-063� TA \l "Decision 95-12-063" \s "D95-12-063" \c 1 �, as modified by Decision 96-01-009� TA \l "Decision 96-01-009" \s "D96-01-009" \c 1 �, Conclusion of Law 28� TA \l "Conclusion of Law 28" \s "Law 28" \c 3 � (“Suppliers or third-party intermediaries may install metering equipment on behalf of a customer so long as the meter meets standards adopted for the distribution utility.”).


�/	See e.g., Elsworth v. Beech Aircraft Corp., 37 Cal. 3d 540, 547-48 (1984), cert. denied, 471 U.S. 1110 (1995)� TA \l "Elsworth v. Beech Aircraft Corp., 37 Cal. 3d 540, 547-48 (1984), cert. denied, 471 U.S. 1110 (1995)" \s "Elsworth" \c 2 � (allowing the Federal Aviation Administration to permit manufacturers to test their own aircraft for certification).


�/	The case of Goldin v. Public Utilities Commission, 23 Cal. 3d 638 (1979)� TA \l "Goldin v. Public Utilities Commission, �23 Cal. 3d 638 (1979)" \s "Goldin" \c 3 �, cited by both Duffy� TA \s "Duffy" � and Ford Motor Dealers� TA \s "Ford" �, denied a plaintiff standing to argue that a Commission rule was “vague and overbroad” where “neither the protections of the First Amendment nor any other fundamental right of similar stature is directly involved.”   In contrast to Goldin� TA \s "Goldin" �, there should be no question of the UDCs’ standing to raise vagueness concerns where the UDCs have been delegated oversight of MSP workers in an emerging market.
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