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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Order Instituting Rulemaking on the Commission’s Proposed Policies Governing Restructuring California’s Electric Services Industry and Reforming Regulation.


Rulemaking 94-04-031

(Filed April 20, 1994)

Order Instituting Investigation on the Commission’s Proposed Policies Governing Restructuring California’s Electric Services Industry and Reforming Regulation.


Investigation 94-04-032

(Filed April 20, 1994)

ADMINISTRATIVE LAW JUDGE’S RULING

REGARDING REVIEW OF QF

CONTRACT MODIFICATIONS

I.  Summary

This ruling sets a workshop regarding QF contract modification issues.  The Commission’s Energy Division will facilitate a workshop in the training room at the Commission.  The workshop will commence at 10:00 a.m. on Tuesday, May 27, 1997 and resume at 9:00 a.m. on May 28, 1997.  The scope of the workshop is more fully discussed in the ruling.  Any questions regarding the workshop should be directed to Wade McCartney of the Commission’s Energy Division.  (See Ruling Paragraph 1 for how to contact Mr. McCartney and for more specifics regarding the place of the workshop.) 

II.  Procedural Background


On February 14, 1997, a number of parties submitted various proposals regarding  streamlined review of qualifying facility (QF) contract modifications.  The parties submitted these filings in response to Ordering Paragraph 3 of Decision 
(D.) 96-12-088 (Roadmap 2 Decision).  This decision requested interested parties to file proposals to establish a generic method to review contract modifications, possibly including standard measures of reasonableness, and possibly involving an expedited process.
  The Roadmap 2 Decision also states that the process established to review contract modifications should respect the principles outlined in D.95-12-063, as modified by D.96-01-009, the Commission’s Preferred Policy Decision in this docket. 

The parties who submitted proposals pursuant to the Roadmap 2 Decision are California Biomass Energy Alliance; Foresight Energy;
 Independent Energy Producers and California Cogeneration Council (jointly); the Office of Ratepayer Advocates; Pacific Gas and Electric Company (PG&E), San Diego Gas & Electric Company, and Southern California Edison Company (Edison) (jointly);  and Watson Cogeneration Company. 

On a matter related to QF contract issues, on January 16, 1997, PG&E filed a “Motion for Adoption of Additional Guideline for Multiyear QF Buyouts” in the consolidated proceedings of the Biennial Resource Plan Update and the Transmission OII (I.89-07-004/ I.90-09-050.)  This motion requests that the Commission adopt an additional guideline for multiyear buyouts of QF contracts by determining that such buyouts are not “evidences of indebtedness” under Public Utilities Code Section 818.  A copy of this motion, and the only response thereto, filed by Edison, are attached to this ruling as Attachments A and B.  Because this issue is related to QF contract restructuring issues, I transfer the motion and response to this docket for further consideration.  By separate ruling, I will inform the parties to I.89-07-004/I.90-09-050 regarding this transfer.

III.  Discussion

A.  QF Contract Modification

The Roadmap 2 Decision stated that after the parties filed their February comments, the Commission would then provide further procedural guidance, including establishing a schedule for commenting on the proposals.  I appreciate the parties’ efforts in developing their comments.  Although a proposal encompassing agreement from a larger cross section of parties, including but not limited to groups representing utility, QF, and ratepayer interests, might have more quickly facilitated this process, the parties’ diverse comments are an important start.  Given the diverse nature of the comments, I do not believe that formal, written responses at this juncture will help the Commission to arrive at a generic method to review contract modifications.  Rather, I believe a workshop on contract modification issues would further the debate, and better assist the Commission at addressing these issues.


The purpose of the workshop is for the parties to discuss their, and the other proposals in light of the issues set forth below, as well as to provide a forum to facilitate consensus on some or all issues.  Ideally, the discussions at the workshop would result in further consensus, and a possible joint proposal from a broader cross-section of  parties, including but not limited to groups representing utilities, QFs and ratepayers.  If not, the workshop process might facilitate modified proposals on which the parties 

could then comment.  The workshop agenda will be made available on the day of the workshop.

The product of the workshop will be a workshop report generated by the Energy Division which would set forth the parties’ positions on certain issues and would describe any agreements or proposals which the parties might develop at the workshop.  The workshop report should also set forth the parties’ recommended further procedural schedule for addressing issues described in the report, if the parties believe further procedural steps are in fact necessary.  The Energy Division should file and serve the workshop report no later than 30 days after the conclusion of the workshop.  Parties would then comment on the workshop report no later than 15 days after the service of the workshop report, unless a different date is set forth in the workshop report.  At that point, I, together with the Assigned Commissioner’s office and the Energy Division, will take any other procedural steps necessary to develop a record on these issues.

 
The Roadmap 2 Decision requested proposals from parties on QF contract modification review which would establish a generic method to review contract modifications,” possibly including standard measures of reasonableness.”  (See Ordering Paragraph 3, emphasis added.)  Yet the parties’ proposals focus more on the procedure for providing expedited review of the restructured contracts, and less on standard measures of reasonableness.


In D.92-11-052, the Commission adopted an expedited review process for discounted long-term natural gas transportation contracts (the Expedited Application Docket (EAD) Decision).  The Commission adopted the EAD decision based on a motion of a diverse group of parties including Southern California Gas Company, PG&E, the Division of Ratepayer Advocates (predecessor to ORA) and Toward Utility Rate Normalization (which has since changed its name to The Utility Reform Network).  It also established certain standard measures for review of the contracts.  For certain contracts which received the most expedited procedure, the floor rate would be the utility’s class-specific long-run marginal costs (LRMC).  For other contracts where the floor rate is below the class-average LRMC, a different schedule applied, which was still expedited, but less so that the other contracts discussed above.  (See 46 CPUC2d 444, 447.)


In this case, parties should recognize that we have past Commission precedent as well as due process concerns which, together with the parties’ proposals, will assist the Commission in formulating a procedure for providing expedited review of certain QF contracts, if the Commission  determines that such a process would be appropriate here.  While parties should still comment on these procedural issues at the workshop and address them in later proposals or filings, I do not believe that a primary focus in this area will help achieve a resolution of these issue.  Rather, a stronger focus on trying to establish some standard measures of reasonableness might better assist the Commission in its decisionmaking process.


In addition, it would be useful for the parties to address how their and other proposals address the following general questions.  The Energy Division may elaborate on these areas or suggest other questions appropriate for discussion.  If so, the Energy Division would do so in a workshop notice issued subsequent to this ruling.


In order to facilitate discussions at the workshop, no later than May 16, 1997, parties who plan to participate in the workshop should serve written responses to the following questions.  Joint responses are encouraged.  Parties should serve these responses on the parties who filed the February 1997 proposals and who are listed in Section II of this ruling.  Parties should also serve 20 copies of their responses on Mr. McCartney and should bring 20 copies of their responses to the workshop.  The written comments should not be filed with the Commission.  The Energy Division, at its discretion, may attach these comments to the workshop report.

1.  Define with particularity the contracts your proposal applies to.

2.  Would the rate freeze imposed by AB 1890 affect the evaluation of contract modification proposals?  If so, how?

3.  Are there certain criteria that make a QF contract modification more appropriate for expedited review? 

4.  How should ratepayer benefits be evaluated?

(Please address the following items in your written comments.  The workshop discussion may include, but not be limited to, the following items.) 

a.  Are there some standard measures of reasonableness that are appropriate to assist in determining ratepayer benefits?

b.  Should there be a threshold or minimum amount of ratepayer benefit to allow the contract modification?

c.  Should some types of contract modifications be valued differently than other types?

5.  How should the shareholder incentive mechanism adopted in the Commission’s Preferred Policy Decision be crafted to encourage the restructuring of QF contracts so that the total transition costs might be reduced (see Roadmap 2 Decision, slip at p. 39)?  

(Please address the following items in your written comments.  The workshop discussion may include, but not be limited to, the following items.) 

a.  Describe your view of the shareholder incentive mechanism and how it should be calculated.

b.  Describe how the shareholder incentive mechanism should be tracked and recorded.

c.  Should the rate freeze affect the calculation of the incentive?


6.  Is the proposal advocated by each party consistent with the principles outlined in AB 1890 and the Commission’s Preferred Policy Decision and if so, how?
B.  PG&E Motion

I wish to provide parties in this docket an opportunity to respond to the 
January 16, 1997 PG&E Motion.  However, I am interested first in obtaining additional information from PG&E, as well as Edison, which filed in support of PG&E’s motion.  The Commission is generally not in the position of giving advisory opinions.  Yet, the motion in essence, requests an advisory opinion of the Commission’s view of the application of Public Utilities Code Section 818 to certain restructured contracts, without presenting to the Commission the specific contract or contracts.  The questions I have of PG&E and Edison is what facts or circumstances make it  necessary for the Commission to address this issue now, in absence of a specific application?  Edison, for example, states that it has submitted multiyear QF buyouts to the Commission for its review in the past, and the neither the Commission, nor any party, has stated that Section 818 applies to those contracts.  Based upon these comments, I do not understand what concern is underlying the motion.  

PG&E and Edison should respond to these questions no later than May 12, 1997, and may include in that filing any other supplementation or comments either utility wishes to make with respect to the motion.  Other parties will then have until May 23, 1997 to respond to the PG&E motion and the two utilities’ supplemental filings.

Therefore, IT IS RULED that:

1.  The Commission’s Energy Division shall conduct a workshop on Tuesday, May 27, and Wednesday, May 28, 1997.  The workshop will be held in the training room at the California Public Utilities Commission, 505 Van Ness Avenue, San Francisco, CA.  The Commission training room is wheelchair accessible.  Any member of the public may attend the workshop.  For more information regarding this workshop, contact Wade McCartney via e-mail, at wsm@cpuc.ca.gov; facsmile, at (415) 703-2200; or telephone, at (415) 703-2167.

2.  The workshop will address the topics set forth in this ruling, as well as additional questions which might be promulgated by the Energy Division prior to or at the workshop.   The purpose and product of the workshop are more fully set forth in Section III of the ruling.  The Energy Division shall file and serve a workshop report as more fully described in the ruling within 30 days of the conclusion of the workshop.  Parties should file and serve comments to the workshop report no later than 15 days after the service of the workshop report, unless a different date is set forth in the workshop report. 

3.  In order to facilitate discussions at the workshop, no later than May 16, 1997, parties who plan to participate in the workshop should serve written responses to the questions set forth in Section III of the ruling.  Joint responses are encouraged.  Parties should serve these responses on the parties who filed the February 1997 proposals and who are listed in Section II of this ruling.  Parties should also serve 20 copies of their responses on Mr. McCartney and should bring 20 copies of their responses to the workshop.  The written responses should not be filed with the Commission.  The Energy Division, at its discretion, may attach these comments to the workshop report.

4.  PG&E’s Motion for Adoption of Additional Guideline for Multiyear QF Buyouts filed January 16, 1997, and Edison’s response thereto, are transferred to this proceeding for consideration.  No later than May 12, 1997, PG&E and Edison should supplement their filings by responding to the questions set forth in Section III B of this ruling.  Other parties should have until May 23, 1997 to file their response to the motion, as supplemented by the utilities.  These pleadings should be filed and served on the parties to this proceeding.  An Administrative Law Judge ruling in 
I.89-07-004/I.90-09-050 will issue informing parties of the transfer of the motion.

5.  Foresight Energy Company’s February 10, 1997 Petition to Intervene in this proceeding should be granted.  The following name should be added as an appearance to the service list of this proceeding.

Warren W. Byrne

Executive Vice President

Foresight Energy Company

13033 Broadway Terrace

Oakland, CA  94611

(for those interested, the e-mail address is wbyrne@forenergy.com)

6.  Parties should add the undersigned to the service list for all items dealing with the subject matter of this ruling.

Dated April 30, 1997, at San Francisco, California. 







Janet A. Econome

Administrative Law Judge

CERTIFICATE OF SERVICE

I certify that I have by mail this day served a true copy of the original attached Administrative Law Judge’s Ruling Regarding Review of QF Contract Modifications on all parties of record in this proceeding or their attorneys of record.

Dated April 30, 1997, at San Francisco, California.







Fannie Sid

NOTICE

Parties should notify the Process Office, Public Utilities Commission, 505 Van Ness Avenue, Room 2000, San Francisco, CA  94102, of any change of address to insure that they continue to receive documents. You must indicate the proceeding number on the service list on which your name appears.

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

The Commission’s policy is to schedule hearings (meetings, workshops, etc.) in locations that are accessible to people with disabilities. To verify that a particular location is accessible, call: Calendar Clerk (415) 703-1203.

If specialized accommodations for the disabled are needed, e.g., sign language interpreters, those making the arrangements must call the Public Advisor at (415) 703‑2074 or TDD# (415) 703-2032 five working days in advance of the event.

�  The Roadmap 2 Decision directed interested parties to file such proposals by February 10, 1997.  The Commission’s Executive Director extended the deadline for such filings to �February 14, 1997.


 


�  Together with its proposal, Foresight Energy Company submitted a petition for leave to intervene in this proceeding for the purpose of submitting its proposal and participating in further proceedings regarding this issue and other restructuring issues.  Foresight’s motion to intervene in this proceeding is granted.


  


�  Several parties comment on the need for an expedited decision in this matter.  Given the diverse nature of the comments, the procedure set forth in this ruling appears most appropriate to address these issues.  This process could be further expedited if a broad cross-section of parties, such as those set forth above, were able to reach a consensus proposal or a joint recommendation to present to the Commission for its approval.  The parties are free to do so at any juncture in this process.  In any event, a utility is not precluded from seeking Commission approval for a proposed modification of an existing QF contract while this proceeding is pending.  
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