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JOINT COMMENTS OF SOUTHERN CALIFORNIA EDISON COMPANY
(U 338-E), PACIFIC GAS AND ELECTRIC COMPANY (U 39-E) AND SAN DIEGO GAS & ELECTRIC COMPANY (U 902-E) TO ACR REGARDING REVIEW OF QF CONTRACT RESTRUCTURINGS AND MODIFICATIONS
I.
BACKGROUND AND INTRODUCTIOn

Southern California Edison Company (“Edison”), Pacific Gas and Electric Company (“PG&E”) and San Diego Gas & Electric Company (“SDG&E”) (the “Utilities”) hereby submit their joint comments to the Assigned Commissioner’s Ruling (“ACR”)
 regarding review of Qualifying Facilities (“QFs”) contract restructurings and modifications.  The comments are part of the proceedings initiated by D.96-12-088, which requested proposals to establish a method for reviewing modifications to power purchase contracts between electric utilities and QFs.  

As directed in the ACR, these Comments (i) set forth the Utilities’ positions on each of the five issues raised in the ACR; (ii) discuss the Utilities’ reasons for each position; (iii) note any change to current policy or procedure of the California Public Utilities Commission (“Commission”) that would result were the Utilities’ positions adopted; and (iv) note where other parties to this proceeding appear to be in accord with the Utilities’ positions.  The Comments represent the positions of all three Utilities unless otherwise noted.

The Comments also demonstrate that no evidentiary hearing is necessary because there are no genuine issues of material fact requiring a hearing.

Finally, the Comments include three responses to the ACR’s request for a discussion of “other critical issues.”  First, the Comments reflect the Utilities’ position that all issues discussed herein are ripe for a final decision.  Second, the Comments set forth the position of Edison and SDG&E that the Commission should deny Enron’s motion for an order to show cause based on the principles discussed herein or, in the alternative, conclude that the guidelines adopted by the Commission in this proceeding make it unnecessary to rule on the Motion.
  Lastly, the Comments discuss Edison’s position that the Commission should, as soon as this review of QF restructuring principles is closed, institute a new process to provide guidance on implementation of Article 10, Section 390 of AB 1890, and the transition to the Independent System Operator (“ISO”) and Power Exchange (“PX”).  Edison believes that it is necessary for the Commission to address these issues now because new accounting and payment systems must be developed in the near term if they are to be ready when QFs begin transitioning to market-based prices.

II.
ISSUE 1: WHETHER THE COMMISSION SHOULD ADOPT THE QFRRL 

 autonumout 
The Utilities’ Position


The Commission should adopt the Qualifying Facilities Reasonableness Review Letter (QFRRL) process as soon as possible.  Many parties to this QF restructuring proceeding agree that adoption of this process would facilitate and encourage QF contract restructurings that will in turn provide substantial savings for ratepayers.  No party is known to be in opposition to the QFRRL process.
  The Commission should recognize the weight of consensus supporting this proposal and approve the QFRRL without modification. 

 autonumout 
Basis For Position


Obtaining final Commission approval of QF restructurings has been a long and tedious process, creating uncertainty and increasing risk.  As a result of the long time frame and uncertainty regarding final approval, QFs are reluctant to enter into discussions with Utilities about additional restructurings.  Furthermore, the benefits of almost all contract restructurings are time sensitive and are therefore greatly reduced or lost altogether by a lengthy and uncertain approval process.


If adopted by the Commission, the QFRRL will afford parties an optional expedited procedure to approve bilaterally negotiated contract modifications while preserving the right of any interested party to comment on the proposed restructuring during the QFRRL process.  The final QFRRL, issued only after all interested parties have been given notice and an opportunity to comment on the proposed restructuring, will cause the restructuring to be presumed reasonable and approved by the Commission when filed as part of a utility’s reasonableness proceeding or by separate application.  Parties who fail to submit timely objections to the proposed restructuring will have the burden of proof in rebutting this presumption.


Currently, Utilities have several options in seeking review of a QF contract restructuring:  (1) obtaining an ORA “reasonableness assessment letter,” which represents the view of only the ORA that the proposed restructuring terms appear reasonable;
 (2) submitting a formal application for Commission approval of the restructuring; or (3) seeking approval of the restructuring as part of the utility’s overall reasonableness review.  The proposed QFRRL process would preserve these current options while adding a new option for restructurings with readily quantifiable and demonstrable benefits and costs.

 autonumout 
Effect On Current Commission Policy Or Procedures

The QFRRL procedure is consistent with current Commission policy requiring notice to the public that the utility and QF are proposing a contract restructuring for Commission approval and providing all interested parties an opportunity to comment on the proposed restructuring.  ORA would issue the final QFRRL only after public notice and comment periods have been observed.  Commission guidelines for submitting confidential material also are incorporated.

The QFRRL involves two substantive changes to current Commission policy.  First, under certain circumstances, the Commission would approve in a reasonableness proceeding a QF restructuring based on the ORA’s QFRRL without further review.  Thus, after ORA issues a final QFRRL, the utility would submit the restructuring terms with the QFRRL in the next Energy Cost Adjustment Clause (“ECAC”) or successor proceeding or in a separate application, either individually or bundled.  If the restructuring is uncontested, or no unresolved substantive issues exist by the end of the QFRRL process, it would be presumed reasonable and approved in a reasonableness proceeding without further Commission review.  

Second, after the ORA signs the final QFRRL, the burden of proof shifts for all issues that were not raised earlier in the process.  Parties who failed to submit timely objections to the restructuring during the period prior to issuance of the QFRRL shall have the burden of proof in rebutting the presumption of reasonableness by showing that the information submitted by the utility in support of the QFRRL was materially inaccurate or misleading, based upon information known, or which should have been known to the utility at the time the information was submitted.  The utility shall retain the burden of proof for issues that are timely identified during the period preceding issuance of the QFRRL.  This approach is advantageous to the QF, the utility, and the ratepayer by allowing for an expedited identification of opposition to the restructuring, if any, and, through the shifting of the burden of proof, by creating a climate in which the Utilities will assume greater willingness to consummate restructurings with QFs without subjecting the transaction to the condition precedent of prior Commission approval.  Applications seeking prior approval have often proven to be time consuming for the parties and undoubtedly burdensome to the Commission’s calendar.  The attendant delays also harm ratepayers’ interests by reducing the amount of savings that can be captured through restructuring and by inhibiting the desire of some parties to enter into negotiations at all. 

 autonumout 
Consensus On The Utilities’ Position

As noted above, all of the major, known parties to this proceeding agree that the QFRRL represents a workable, expedited alternative to the current restructuring approval procedures.  Accordingly, the Utilities urge the Commission to adopt the QFRRL process as soon as possible.

III.
ISSUE 2:  WHAT SHOULD BE THE COMMISSION'S STANDARD OF REASONABLENESS FOR APPROVING A QF CONTRACT RESTRUCTURING OR MODIFICATION?

A.
The Utilities’ Position

The Commission should confirm the following as the standard of reasonableness for approving a QF contract restructuring: 

“A QF contract restructuring is reasonable and should be approved if it provides commensurate
 ratepayer benefits
 under a range of reasonable economic and operational assumptions and restructuring benefits are reasonably allocated
 through voluntary, arm’s-length negotiations between Utilities and QFs or their representatives.”
  

B.
Basis for the Position:  The Proposed Standard Best Ensures That Ratepayer Costs Are Lowered

The Utilities’ proposed reasonableness standard is a concise statement of principles derived from various prior Commission decisions which will enhance and clarify the parties’ understanding of current Commission policy.
  In addition, the commensurate standard accords with the Commission’s goal of reducing ratepayer costs and accelerating the transition to the competitive marketplace.  Only when the standard provides commensurate ratepayer benefits assessed over a reasonable range of assumptions and achieved through voluntary negotiations between the parties will the ratepayer obtain a fair share of the benefits to be realized from a restructuring.

 autonumout 
A Restructuring That Provides Commensurate Ratepayer Benefits Is Reasonable

The commensurate ratepayer benefit standard provides the best opportunity to meaningfully lower ratepayer costs and represents a continuation of the Commission’s traditional standard for assessing the reasonableness of QF contract amendments.  

In Decision 88-10-032, the Commission determined that modification of a QF contract is justifiable only when accompanied by price and/or performance concessions “commensurate in value” with the degree of change in the contract.  

“Contract modifications requested by QFs must be accompanied by price and/or performance concessions… commensurate in value with the degree of the change in the contract (from minor to major).” 

“On-line date deferrals and/or contract buyouts may be considered only if the ratepayers’ interests will be served demonstratively better by such deferral.”

D.88-10-032, Guideline I.1 and Guideline III.7.  

In contrast, the simplistic “ratepayer benefit” standard advocated by the IEP and CCC suggests that any quantifiable amount of ratepayer savings is sufficient, or significant enough, for the purpose of finding a restructuring reasonable.  However, such standard may not be in the ratepayers’ best interest if it does not also represent a fair sharing of each party’s respective costs, benefits, and risks compared to the status quo.  As maintained by IEP and CCC, a restructuring that results in $1 expected savings arguably constitutes a ratepayer benefit,
 but it should not be considered reasonable unless it also equitably allocates and balances the costs, benefits, and risks among ratepayers, the QF, and the utility when compared to the original, unmodified contract.  At a time when the entire focus of industry restructuring is on achieving meaningful rate reductions for consumers, the Commission should not endorse a standard for QF restructurings whereby the ratepayer would be left only moderately better off from a cost standpoint while the QF is unduly enriched.

Moreover, adoption of a reasonableness standard at the approval stage that accepts less than commensurate ratepayer benefits is subject to being confused by the QF community with the factors that a utility should consider in determining which deals to accept.
  Under such circumstances, QFs are likely to take more extreme positions during negotiations, believing that the utility will feel compelled to accept a buyout price that offers even a slight reduction in expected costs.  The restructuring process is not meant to be a unilateral boon to the QFs whose contracts are being restructured.  Rather, the Commission has previously confirmed that modifications should result in commensurate concessions to the benefit of ratepayers; i.e., commensurate in value to the benefits obtained by the QF, and, whenever feasible, ratepayers’ should be materially better off after a contract modification.
  The Commission should clearly reiterate its endorsement of this commensurate ratepayer benefits standard for finding QF contract restructurings reasonable and approve the Utilities’ proposed standard.

The commensurate benefits standard is also appropriate because it ultimately will provide the greatest incentive for restructuring contracts.  If either party, the utility and its ratepayers or the QF, expects to receive all, or virtually all, of the benefits from a restructuring, the end result is likely to be no or limited restructuring activity.  A standard requiring commensurate benefits would encourage the parties to each seek a fair allocation of the benefits, which would allow more restructurings to occur.

 autonumout 
The Commission Should Evaluate Whether A QF Contract Modification Results In Commensurate Ratepayer Benefits By Considering Its Robustness Under A Reasonable Range Of Possible Outcomes

The standard for determining the reasonableness of a QF contract restructuring must be based upon a reasonable range of economic and operational assumptions, including an assessment of any facts that materially affect project viability.  Any determination of ratepayer benefits under a contract restructuring necessarily involves assumptions and projections regarding future events and circumstances and sensitivity assessments based on possible variations in the assumed or projected facts.  Consistent with prior Commission decisions, the utility’s evaluations and analyses should show that the restructuring is robust enough to likely result in some ratepayer savings (or at least achieve a level of indifference for ratepayers) under a reasonable range of possible outcomes.  In order to obtain a reliable assessment that commensurate ratepayer benefits, and hence lower ratepayer costs, will result from a restructuring, the parties should be prepared to demonstrate the reasonableness of the transaction under a reasonable range of assumptions.  This range will provide assurance to the ratepayer that restructuring benefits will ultimately be realized.

There are numerous factors which impact the level of benefits and risks associated with a restructuring.  These include financial, operational, power purchase prices, fuel price and availability and other factors.  Any change to these factors can change the benefits and risks of a restructuring.  As such, the standard for determining the reasonableness of a QF restructuring must take into account the determination of ratepayer benefits under a reasonable range of assumptions and sensitivity scenarios, including an assessment of facts that may materially affect a project’s viability.  Current Commission criteria encompass this standard.
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Allocation Of Benefits Should Be Accomplished Through Voluntary, Arm’s-Length Negotiations

The Commission should clearly reaffirm its often stated position that QF contract restructurings are voluntary for both utilities and QFs.  Section IV, infra, contains a further discussion of this issue.

C.
The Utilities' Proposed Standard For Assessing The Reasonableness Of A QF Contract Restructuring Accords With Commission Policy

The requirement that a reasonable QF contract restructuring include commensurate ratepayer benefits is consistent with existing Commission policy.  This policy is discussed further, infra, in Section III.B.1.

D.
Consensus on This Position

The Utilities’ position is that the Commission should endorse the Utilities’ proposed standard for determining the reasonableness of a QF restructuring.  IEP and CCC’s proposed standard has been “ratepayer benefits under a range of reasonable economic and operational assumptions.”
  Thus, the fundamental difference among the parties at this time is the absence of the “commensurate” qualifier from the standard advanced by the QFs.  

Although the parties were unable to reach consensus on a standard of reasonableness, IEP, CCC, and the Utilities were able to reach consensus on a corollary to the standard which states that:

“A QF contract restructuring between a utility and a QF, which is supported by the ORA and otherwise unopposed, should be deemed by the Commission to have met the standard of reasonableness.”

The Commission should approve the commensurate ratepayer benefits standard as presented by the Utilities.  The Utilities would also support adoption of the foregoing corollary.  Although all relevant parties were not able to reach consensus on the Utilities’ standard as indicated above, the Utilities’ standard is consistent with existing Commission decisions and is designed to ensure fairness for ratepayers.

IV.
ISSUE 3:  SHOULD NEGOTIATIONS BETWEEN QFS AND UTILITIES WITH RESPECT TO QF CONTRACT RESTRUCTURING OR MODIFICATION BE VOLUNTARY?  SHOULD UTILITY DECISIONS ON CONTRACT RESTRUCTURING OR MODIFICATION BE SUBJECT TO REASONABLENESS REVIEW?

A.
The Utilities’ Position

QF contract restructuring negotiations are now and must continue to be voluntary for both Utilities and QFs.  A utility or a QF cannot be forced to modify a contract.  Additionally, the Commission should not subject a utility’s restructuring decisions to any kind of reasonableness review except where an agreement has actually been reached with the QF.

B.
Basis for the Position:  Mandating That Utilities Modify QF Contract Will Not Produce Meaningful Ratepayer Benefits

The Utilities believe that the decision to restructure must be voluntary for both the utility and the QF to preserve the balance of negotiating positions so as to allow the utility to achieve the best possible agreement for its ratepayers.  Only a strong endorsement of the voluntary nature of the process, coupled with a commensurate benefits standard, provides maximum flexibility for restructurings to occur, while maximizing the potential for significant ratepayer savings.  Guidelines which compel the utility, but not the QF, to negotiate in a prescribed manner and/or which require the utility to accept certain types of QF (or third party) proposals are inherently inconsistent with the Commission’s traditional view that QF contract modifications are voluntary for both parties.  More importantly, such guidelines would invariably result in a reduction in ratepayer savings available through restructurings by decidedly shifting the delicate negotiation balance in favor of the QF.  As a result, the utility may be forced to accept the QF’s preferred or optimum terms or risk a regulatory disallowance.  Simply stated, only when both parties are free to walk away from the negotiations is it likely that the economic benefits of the restructuring will be fairly allocated.  Providing a gun for one of the parties, the QF, to hold to the other party’s head makes no sense and will unquestionably encourage QFs to hold out for an inequitable price.

In accordance with the foregoing principles, the Commission should decline to review utility restructuring actions that have not reached the stage of a restructuring agreement.  In addition to undercutting the concept of voluntary negotiations discussed above, Commission review at the pre-agreement stage would invariably and unnecessarily enmesh the Commission in the negotiation process and place the Commission in the cumbersome position of micromanaging the Utilities’ business decisions.
  

To ensure that the Utilities are adequately motivated to restructure contracts, the Commission has already created the 10 percent shareholder incentive discussed in the next section.  Further, in today’s competitive environment, the Utilities have additional incentives to reduce power purchase payments and minimize transition costs.  Under these circumstances, a new layer of Commission reasonableness review is unnecessary and inconsistent with the general direction of utility regulation in California.

It should be noted that nothing in the Utilities’ position presented in this proceeding is intended to alter the standards or principles applicable to reasonableness review of utility actions.  Thus, the Utilities understand that contract restructurings actually agreed to will remain subject to reasonableness review, as part of the utility’s QF contract administration either when filed as a separate application or as part of an ECAC or successor reasonableness proceeding.

C.
Contract Modifications Are Voluntary Under Current Commission Policy

Under the Commission’s time honored policy, reaffirmed on numerous occasions, the Commission will neither interject itself between negotiating utilities and QFs nor require the parties to modify specific contract terms.  For instance, in D.88-10-032, the Commission stated that “QFs do not have an automatic right to modify a standard offer . . . nor do utilities have an obligation to agree to any and all requests to changes.”  D.88-10-032, at p. 16.  Similarly, in the Commission’s “Year 11” decision, the Commission stated “[m]odifications to the existing terms of executed QF contracts, including modifications to contract pricing, must be freely negotiated and agreed upon by the contracting parties.”  D.94-05-018, 54 Cal.PUC 2d 383, 385-386.  Additionally, the Commission explained:

As DRA and PG&E point out, we have already endorsed this principle.  In D.88-10-032 we specifically stated that neither the QF nor the utility was compelled to agree to contract modifications.  (29 CPUC 2d at 426.)  More pertinently, in a decision discussing ISO4, we said that only the parties to the contract can change its terms.  (D.90-06-027, 36 CPUC 2d 526, 532.)
  

In addition, AB 1890 has affirmed the voluntary nature of QF restructurings in authorizing transition cost recovery for voluntary restructurings, negotiations or terminations approved by the Commission (AB 1890, Section 11, Article 5.5, codified as Pub. Util. Code Sec. 840(f)).  Commission policy endorsing the voluntary nature of contract renegotiations is consistent with California case law holding that parties to a contract do not breach the implied covenant of good faith and fair dealing by refusing to modify the contract, or by breaking off negotiations, absent an express contractual or statutory obligation to negotiate.  See, e.g., Racine & Laramie, Ltd. v. Department of Parks & Recreation, 11 Cal.App.4th 1026, 1034, 14 Cal.Rptr.2d 335 (1992).
  

On the other hand, Commission policy would have to undergo substantial revision or expansion to support Commission review of Utilities’ decisions that do not result in restructuring agreements presented for Commission review.  For example, as discussed above, the Commission would have to revise its previous decisions discussing the voluntary nature of contract renegotiations and which have rejected a Commission role in the day-to-day dealings between the Utilities and QFs.  Pre-agreement review would also call into serious question the Commission’s commitment to the Utilities that they would be permitted to recover their costs under QF contracts which the Commission ordered the Utilities to execute.
  

D.
Consensus On This Position

All parties agree with the Utilities that QF contract restructuring must be voluntary.  However, contrary to the Utilities’ position, IEP, CCC and ORA also contend that a utility’s decision not to restructure a particular QF contract should be subject to reasonableness review.
  Acceptance of IEP’s, CCC’s and ORA’s latter position eviscerates the former position.  The plain effect of such review is to place the Commission in the middle of the parties’ negotiations by threatening the Utilities with dire consequence if they decline to enter into certain agreements with individual QFs.  Requiring the Utilities to negotiate under such a threat makes a mockery of the notion of voluntary negotiations since only the QF would truly have the discretion to negotiate or not or to reject a particular proposal.  Not only would such a result force Utilities to modify standard offer contracts under threat of disallowance, contrary to established Commission and other precedents authorizing recovery in rates of QF payments under such contracts, it would also be harmful to ratepayer interests for the reasons discussed above.

V.
ISSUE 4:  HOW SHOULD THE SHAREHOLDER INCENTIVE MECHANISM ADOPTED IN THE COMMISSION’S PREFERRED POLICY DECISION BE IMPLEMENTED?

A.
The Utilities’ Position


The shareholder incentive mechanism should be calculated as 10 percent of the expected ratepayer benefits at the time a renegotiated contract is signed and “trued-up” for any change in expected ratepayer benefits when the renegotiation is approved.  The Commission approved this treatment for the calculation, tracking, and recording of the incentive in D.96-12-077, at Section III.C.2.f, p. 25.

B.
Basis For Position


In its Preferred Policy Decision (D.95-12-063 as modified by D.96-01-009), the Commission stated that “When a QF contract is renegotiated, shareholders should retain 10% of the resulting ratepayer benefits, which will be reflected by an adjustment to the CTC if the modification is approved by the Commission.”  (D.95-12-063 as modified by D.96-01-009, Conclusion of Law 74.)  A year later, Decision 96-12-077, the Commission’s Opinion on Cost Recovery Plans, ordered the Utilities to establish the Industry Restructuring Memorandum Account which included the Qualifying Facility Contract Restructuring Shareholder Incentive subaccount (QFSSS).  Decision 96-12-077 adopted the implementation of the incentive based on expected benefits, stating  that “PG&E’s draft Preliminary Statement language for this subaccount is complete and consistent with the intent of D. 95-12-063.  In their compliance filings, Edison and SDG&E should use PG&E’s language.”
  On December 30, 1996, PG&E filed its formal tariff as Advice Letter 1642-E
 along with PG&E’s preliminary statement language for this account which both stated, “At the time each restructured contract is signed, ten percent of the total net present value of the ratepayer benefits from a restructured QF contract will be recorded in the QFSSS.  Additionally, upon Commission approval of each restructured contract, an entry will be made to true-up any difference between the initial net present value and the final Commission-approved net present value of each restructured QF contract.” (Advice Letter 1642-E was approved by the Commission by letter dated June 17, 1997.  A copy of that tariff is attached as Attachment A.)
  


Thus, the Commission’s own previous decisions have plainly granted the Utilities the right to the 10 percent shareholder incentive calculated as 10 percent of the expected benefits.

C.
Effect On Current Commission Policy

As discussed above, the Utilities’ position on the 10 percent shareholder incentive is completely consistent with current Commission policies and prior Commission decisions fully support this position.

D.
Consensus On This Position

ORA is the only party who has protested the Commission-authorized implementation of the 10 percent shareholder incentive.  On February 14, 1997, ORA filed a petition to modify Decision 96-12-077 and proposed that the incentive be based on actual benefits, rather than forecast benefits to ratepayers as the decision provided, with cumbersome monthly “true-ups” for the full, remaining term of the pre-restructured contract at the time of Commission approval (up to 25 years in some cases).  Under the guise of modifying D. 96-12-077, ORA is actually trying to modify the 1995 Preferred Policy Decision more than one year after that decision was issued.  ORA’s petition contravenes the Commission’s rules, which require parties to bring issues of this nature to the Commission’s attention on a timely basis. 

Apart from being untimely, ORA’s position should be rejected because: 

*
A monthly true-up creates a significant administrative burden and is contrary to the Commission’s direction to streamline the QF restructuring process.

*
A monthly true-up would create an unjustifiable double standard allowing use of forecasts to recommend approval of reasonable QF restructurings intended to yield ratepayer savings but disallowing use of the same standard to determine the shareholders’ share of those savings.

*
A monthly true-up would not be a simple calculation, and the question of which calculation of actual replacement power costs to use (day ahead price, hour ahead price, real time prices, alternate PX prices) could be litigious.  In addition, parties could use the monthly true-up as an opportunity to seek additional review of the original approved restructuring.  These results could be a disincentive for utilities to pursue restructurings.

*
ORA’s proposal to base the incentive on actual instead of expected benefits is based on an admittedly unfounded assumption that the utilities may overestimate the expected benefits of restructurings.
  If ORA believes that the utility has overstated the expected benefits of a restructuring, ORA already has the opportunity to recommend adjustments to the utility’s forecast at the time the restructuring is submitted for approval. 

For the reasons set forth above, the Commission should deny ORA’s petition and reconfirm that the 10 percent shareholder incentive approved by the Commission in the 1995 Preferred Policy Decision will be based on the expected ratepayer savings calculated at the time the restructuring is signed, with a possible one-time true-up for differences in expected savings when the restructuring is approved by the Commission.

V autonumout 
EVIDENTIARY HEARINGS ARE UNNECESSARY

The Utilities contend that evidentiary hearings are unnecessary because there are no factual disputes applicable to the four preceding issues.  Resolving these issues does not entail observing and weighing the credibility of various witnesses, nor is there expected to be any prepared testimony as to which cross-examination would be appropriate.  Effectively, the issues discussed above implicate only policy considerations which the Commission has ample means to address outside of the hearing context.  In these circumstances, an evidentiary hearing would be a waste of the Commission’s and the parties’ time and resources. 

VII.
OTHER CRITICAL ISSUES

 autonumout 
The Utilities Contend That The Commission Should Complete And Close Its Review Of QF Contract Restructuring Principles

If any issue were ripe for a Commission decision, those discussed in these comments would certainly qualify.  The QFs, Utilities and ORA have spent countless hours discussing, compromising, and attempting to reach consensus on these issues for the last three years.  The Utilities are convinced that, notwithstanding the good faith efforts of the parties’ representatives, no further consensus is possible.  It is time to allow all parties to free up valuable resources that have been spent discussing issues and reallocate them to pursuing QF contract modifications that provide ratepayer benefits.  Clear direction on the remaining issues, adoption of the QFRRL process, and completion of this review would at this point most effectively achieve the Commission’s goal of facilitating restructurings with meaningful ratepayer benefits.  
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Edison And SDG&E Contend That The Commission Should Either Reject The Enron Motion Outright Or Dismiss It As Moot In Light Of The Generic Guidelines Being Adopted Herein

Enron’s Motion seeks to force Edison to justify why Edison did not accept Enron’s proposals to sell brokered power
 to Edison as replacement power under five QF contracts.  Any decision on the merits of Enron’s Motion necessarily implicates several of the key issues  addressed in the foregoing discussion.  First, if Enron’s Motion is granted, the voluntary nature of restructurings will be seriously compromised for the reasons discussed in Section IV above.  Second, any ruling on Enron’s Motion necessarily involves the issue of whether utility decisions to reject any particular restructuring proposal should be subject to reasonableness review.  Reasonableness review of such decisions is precisely what Enron seeks in its Motion.  Third, the Enron Motion at least indirectly impacts the issue of what the standard should be for establishing the reasonableness of a QF contract restructuring or modification.  In other words, consideration of the Enron Motion will require the Commission to determine if the Enron brokered power proposals satisfy either the “commensurate benefits” standard proposed by the Utilities or some lesser standard advocated by other parties.

It is also significant that the Enron Motion effectively represented an attempt to make an “end run” around this proceeding.  Enron’s representatives attended the workshop held last year in this proceeding and had the opportunity, as did all other interested parties, to submit comments in response to the April 30, 1997 ALJ’s ruling.  Enron failed to submit any comments either before or after the workshop and should not be permitted, in essence, to file late comments long after expiration of the deadline for so doing by way of its motion.  More fundamentally, Enron should not be permitted, through its Motion, to circumvent the comprehensive review of QF contract restructuring issues that is currently moving toward conclusion.  Separate consideration of Enron’s position would require the Commission to make substantial policy determinations in the context of addressing the untested factual allegations of a single party regarding case specific restructuring proposals.  Consideration of the Motion under these circumstances is fraught with the possibility of inconsistent policy determinations being made and/or the possibility that case specific facts will inappropriately influence the adoption of policies that should necessarily be generic in scope.

There are many other substantial reasons to deny the Enron motion.  As set forth in Edison’s response to the Motion, filed August 11, 1997, these reasons include, but are not limited to, Enron’s lack of standing to bring the Motion, the Motion’s conflict with Public Utilities Code Section 841(a), which expressly prohibits the relief sought, and its alteration of long-established Commission policies regarding utility administration of QF contracts that would result from granting the Motion.

Accordingly, for all or any of these reasons, the Commission should deny the Enron Motion outright as both procedurally and substantively flawed.  In the alternative, the Commission should determine that the generic guidelines being adopted in this proceeding provide adequate guidance to the parties and therefore make it unnecessary for the Commission to rule separately on Enron’s Motion.
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Edison Contends That The Commission Should Provide Guidance On QF Pricing Factors That Will Change Due To Industry Restructuring And Implementation Of Article 10, Section 390 Of AB 1890

The changing deregulated utility industry, startup of the ISO and PX, and implementation of Article 10, Section 390 of AB 1890 affect how QFs will be paid.  To be ready for these changes, Edison requests that, as soon as practicable, the Commission initiate a process to address QF pricing issues such as the use of day-ahead, hour-ahead or real time pricing, what criteria will be used to determine when the ISO/PX environment is functioning properly, and appropriate loss factors.  Guidance on these issues is requested by Edison in the near term because it is now in the process of designing accounting and payment systems that will be necessary to compute and make market-based QF payments on a timely and accurate basis.

VI autonumout 
CONCLUSIOn


For the reasons set forth above, the Utilities respectfully request that the Commission:


1.
Immediately issue a decision adopting the uncontested QFRRL process.


2.
Issue, by the July 8, 1998 deadline a decision:

(a)
Adopting the position that a QF contract restructuring is reasonable and should be approved by the Commission if it provides commensurate ratepayer benefits under a range of reasonable economic and operational assumptions and restructuring benefits are reasonably allocated through voluntary, arms-length negotiations between Utilities and QFs or their representatives.

(b)
Confirming that:  (i) QF contract restructuring negotiations are now and must continue to be voluntary for both Utilities and QFs; (ii) a utility or a QF cannot be forced to modify a contract; and (iii) the Commission should not subject a utility’s restructuring decisions to any kind of reasonableness review except where an agreement has actually been reached with the QF.

(c)
Denying ORA’s Petition to Modify D. 96-12-077 and reaffirming that the shareholder incentive mechanism should be calculated as 10 percent of the expected ratepayer benefits at the time a renegotiated contract is signed and trued-up for any change in expected ratepayer benefits when the renegotiation is approved.

(d)
Completing and closing its investigation of QF contract restructuring principles.


In addition, Edison and SDG&E respectfully request that the Commission:

1.
Reject the Enron Motion outright or confirm that the guidance provided by the Commission in this proceeding makes it unnecessary for the Commission to address the Enron Motion separately.


Finally, Edison respectfully requests that the Commission:  

1.
Provide guidance on QF pricing factors that will change due to industry restructuring and implementation of Article 10, Section 390 of AB 1890.

Counsel for PG&E and SDG&E have authorized counsel for Edison to sign this document on their behalf.

Respectfully submitted,

WILLIAM V. MANHEIM


RUSSELL C. SWARTZ
ALICE L. REID
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March 25, 1998
Docket Clerk
California Public Utilities Commission
505 Van Ness Avenue
San Francisco, California  94102

Re:  Rulemaking 94-04-031; Investigation 94-04-032
Dear Docket Clerk:

Enclosed for filing with the Commission are the original and five copies of the JOINT COMMENTS OF SOUTHERN CALIFORNIA EDISON COMPANY (U 338-E), PACIFIC GAS AND ELECTRIC COMPANY (U 39-E) AND SAN DIEGO GAS & ELECTRIC COMPANY (U 902-E) TO ACR REGARDING REVIEW OF QF CONTRACT RESTRUCTURINGS AND MODIFICATIONS in the above-referenced proceeding.

We request that a copy of this document be file-stamped and returned for our records.  A self-addressed, stamped envelope is enclosed for your convenience.

Your courtesy in this matter is appreciated.

Very truly yours,

Elizabeth M. Matthias
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� 	Assigned Commissioner and Administrative Law Judge’s Ruling Regarding Review of QF Contract Restructurings and Modifications, dated February 6, 1998.


� 	Enron’s Motion refers to the “Motion of Enron Capital & Trade Resources (Enron) Requesting an Order to Show Cause Against Southern California Edison Company,” dated July 22, 1997. 


� 	In a December 8, 1997 letter to Commissioner Neeper, PG&E, SDG&E, Edison, Independent Energy Producers (“IEP”), California Cogeneration Council (“CCC”) and the Office of Ratepayer Advocates (“ORA”) encouraged adoption of the QFRRL process.


� 	The ORA’s present reasonableness assessment letter is an opinion from ORA that the restructuring appears reasonable.  It does not guarantee how the Commission will view the restructuring when submitted for reasonableness review.


� 	“Commensurate” is defined as a fair allocation of the costs, benefits and risks among the relevant parties, pursuant to the individual circumstances of each restructuring.


� 	“Ratepayer benefits” of a contract restructuring are the difference between the expected cost on a net present value (NPV) basis of the existing contract and the expected cost on an NPV basis of the restructured contract including replacement power costs.


� 	Edison initially advocated 1) that potential benefits should be determined by considering a number of factors, including a comparison of the payments above replacement cost (PARCs) and a QF’s net operating income (“NOI”) and 2) a method to allocate restructuring benefits that pays QFs a restructuring payment equal to their NOI plus a share of the restructuring value, which is the difference between the PARCs and the QF’s NOI.  In an effort to reach consensus with the QF groups and in arriving at the proposed standard, Edison concluded that the standard of reasonableness presented above encompasses both of Edison’s positions.


�	As discussed in section II above, restructurings obtaining a final QFRRL from the ORA are presumed to have met the reasonableness standard and should be approved by the Commission.


� 	Insofar as any aspect of the proposed standard is deemed to constitute a change or evolution of existing Commission policy, such change should be applied only to new restructurings that are agreed to after the date the Commission issues its decision in this matter.


� 	QF Contract Modification Restructuring Workshop Report (June 27, 1997 at 19). 


� 	As discussed below under “Issue 3,” the Commission’s guidelines for QF restructurings should clearly state that the standard for approving the reasonableness of a transaction already agreed to by both the utility and the QF is not intended to detract from the voluntary nature of the negotiation process and is not to be employed as a negotiation tactic to compel either party to accept a restructuring proposal that would otherwise be rejected.


� 	See, e.g., D. 88-10-032, Conclusions of Law Nos. 3, 13 & 14.  �D.93-01-048, 47 Cal.P.U.C. 2d 772, 775 (1993).


	D.94-05-018, 54 Cal.P.U.C. 2d 383, 388 (1994).


� 	See, e.g., D.94-05-018, 54 Cal.P.U.C. 383, 389 (“...we expect the utilities to make intelligent use of sensitivity analyses to demonstrate that the modifications will continue to result in ratepayer indifference or benefits over a reasonable range of possible values for the critical variables”).


� 	Memorandum dated December 3, 1997 to Commissioner Neeper from IEP and CCC (page one).


� 	Id.


� 	The Commission has expressly rejected the notion that it should become an active participant in negotiations between QFs and utilities.  D.83-06-109, page 5.


� 	Ibid., 54 CPUC 2d at page 385.


� 	See also Public Utilities Code Section 841(a), which expressly states that a utility may not be found to have acted imprudently in refusing to modify a QF contract where the modification would delete a requirement in the contract that the seller maintain QF status.


� 	See D.83-09-054, 12 CPUC 2d 604, 632, 633 (1983) (“We thought it was well understood that prices paid QFs under standard offers approved or mandated by us were per se reasonable for ratemaking purposes. ...[W]e cannot envision this Commission, or its successor members, ever being so patently unfair as to attempt to disallow prices paid QFs under Commission approved standard offers.”); see also Freehold Cogeneration Assocs., L.P. v. Board of Regulatory Comm’rs, 44 F.3d 1178 (3rd Cir. 1995) (in case involving efforts of the N.J. regulatory commission to induce renegotiation of a PPA to reduce capacity prices for the benefit of ratepayers, the court held that once the commission approved the PPA payments as consistent with PURPA, any action to reconsider its approval or deny the passage of those rates to the utility’s consumers was preempted by federal law).


� 	See ORA’s letter to Commissioner Neeper dated December 16, 1997 (page three of attached briefing package); and IEP and CCC’s letter to Commissioner Neeper dated December 3, 1997 (page three).


� 	Opinion on Cost Recovery Plans, D.96-12-077, Section III.C.2.f, p. 25.


� 	Edison filed its shareholder language in Advice Letter 1210-E dated December 27, 1996 and SDG&E filed in Advice Letter 1016-E and dated December 27, 1996.


� 	The Utilities’ tariffs are similar, so only PG&E’s tariff is attached.


� 	Preferred Policy Decision, D.95-12-063 as modified by D.96-01-009, Conclusion of Law 74.  D.96-12-077.


� 	Under Rule 47(d) of the Commission’s Rules of Practice and Procedure, petitions to modify a decision filed more than one year after the decision was issued are not permitted absent a compelling reason as to why the petitioner could not have sought the modification within one year.  ORA provides no such justification, and none exists.


� 	Office of Ratepayer Advocates Petition For Modification of Decision No. 96-12-077, 2-14-98, page 5 (acknowledging that “Actual Replacement Costs have generally been lower than forecasted over the last several years”).


� 	PG&E takes no position on the specific issues set forth in Enron’s Motion.  However, for the reasons discussed in Section IV, infra, PG&E believes that, in order for QF contract restructurings to remain truly voluntary, utility decisions on whether to agree to a contract restructuring should not be subject to order to show cause proceedings or other reasonableness review.


� 	“Brokered power” here refers to Enron’s proposal to purchase power from the “emerging competitive generation market,” presumably at market price, and then resell the brokered power to Edison under QF must-take contracts that mandate above market prices for the power for many years to come.  See, e.g., pages 8-9 of Enron’s moving papers.









