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Pursuant to the February 6, 1998 Joint Ruling of Commissioner Josiah L. Neeper and Administrative Law Judge (“ALJ”) Janet A. Econome and the March 3, 1998 Ruling of ALJ Econome, Southern California Gas Company (“SoCalGas”) files these Comments concerning the factors the Commission must consider in reaching decisions regarding the social benefits of restructuring qualifying facilities (“QF”) contracts (“QF buyout/buydown”).  Specifically, SoCalGas submits that the Commission must adopt a policy that considers the impact of a QF buyout/buydown on natural gas ratepayers prior to approving QF restructuring.  Unless the Commission determines as a matter of policy to explicitly consider the impacts of QF contract restructuring on gas ratepayers, the stated benefits to QF contract renegotiations will be exaggerated, perhaps significantly.  Rather than concentrating solely on the benefits of restructured QF contracts to electric ratepayers, the Commission must also consider the negative impact of such renegotiated contracts upon natural gas ratepayers.  Based upon recent experience, SoCalGas urges the Commission to recognize that judicial remedies are inadequate to protect SoCalGas’ ratepayers from the harm that QF restructurings present.  The judicial forum offers at best limited and sometimes no protection to SoCalGas’ ratepayers and this Commission, therefore, has the authority and duty to ensure that in a QF restructuring, gas ratepayers are no worse off as a result of such a restructuring.  

Accordingly, to better protect its customers, SoCalGas requests that the Commission adopt as a policy the following two actions: 

(1)
Require all estimated benefits expected from renegotiated QF contracts to be adjusted to compensate gas ratepayers for higher gas transportation rates due to the renegotiated contract; and

(2)
Allow SoCalGas to become an active participant in the QF contract renegotiation process of any QF that is a customer of SoCalGas.

As the State’s policy making body, the Commission must adopt such policies to ensure that in the event QF contracts between QFs and a jurisdictional electric utility are bought out or bought down, gas ratepayers are not harmed as a result thereof.  

Discussion

Restructured QF Contracts Can Harm Gas Ratepayers
Over the years, SoCalGas has made significant investments in its intrastate gas transportation and storage systems and entered into long-term commitments for interstate transmission and natural gas supply to meet QF electric generation natural gas demand.  In some instances, SoCalGas even entered into long-term transportation contracts (“LTK”) for intrastate transmission.  Depending upon how the QF contracts are restructured, expected revenues from these contracts with fixed obligations may be stranded.

Restructured QF contracts can create, and in some cases have already created, avoidable stranded gas costs by reducing the natural gas transportation requirements for QF facilities.  This reduced demand for gas transportation can be the result of a lower demand for the QF’s electric output or the QF may actually cease operations.  Stranded costs from QF restructuring can also occur when the legal entity responsible for performance under a long-term transportation contract is a financial shell with few, if any, real assets available to satisfy any judgments SoCalGas could obtain for failure to perform.  Under any of these circumstances, gas ratepayers will be burdened with higher transportation rates to pay for the fixed costs of the existing gas transportation network. 

For instance, one such SoCalGas customer accepted a QF buyout and is in the process of selling its cogeneration facility without reassigning the LTK.  Without a gas-burning facility generating a revenue stream, it will be essentially impossible for the customer to perform under the LTK.  Even if the LTK is reassigned to the new owner, without a QF contract the facility will likely use less gas, making it more difficult for the new owner to fully perform under the terms of the LTK.  

Thus, with lower noncore throughput from both tariffed customers and those with negotiated gas transportation contracts, the fixed costs of SoCalGas’ service will, of necessity, be spread to all gas customers, raising their per unit transportation tariff rates and shifting as much as $20 million to $35 million of SoCalGas’ annual authorized revenue requirement to core ratepayers. 

From the perspective of SoCalGas, the Commission’s electric industry Preferred Policy Decision stressed the need to respect the utilities’ financial well-being and allowed utilities to recover the costs associated with regulatory commitments:  

To assure the continued financial integrity of the utilities, and give them an opportunity to be vital market participants in the restructured market following the transition, we will allow them to recover completely costs associated with contracts for power and prior regulatory commitments, called regulatory assets. (D.95-12-063, p. 111.)

AB 1890 concurs with the Commission’s policy when it amended Part 1 of Division 1 of the Public Utilities Code in Section 10 as follows:

It is proper to allow electrical corporations an opportunity to continue to recover, over a reasonable transition period, those costs and categories of costs for generation-related assets and obligations, including costs associated with any subsequent renegotiation or buyouts of existing generation-related contracts ….  

SoCalGas made significant investments in facilities or capacity commitments to ensure that it could meet the needs of its QF customers.  Those facilities and commitments are represented in base margin, such as transmission and storage investments, and exclusions, such as transition costs associated with past supply and interstate pipeline commitments.  Those investments were made to ensure SoCalGas fulfilled its obligation to serve its customers, including QF facilities.  To the extent that QF renegotiations reduce electric generation gas transportation demand, these revenue requirements will be shifted to other SoCalGas customers.

This Issue is Not One of First Impression For the Commission
SoCalGas does not believe its request to protect its ratepayers from the secondary impacts of renegotiating QF contracts is a new issue for the Commission.  The County and School District of San Luis Obispo, through the Legislature and the State Board of Equalization, entered into a settlement with PG&E resolving San Luis’ claim that the effects of accelerated depreciation of the Diablo Canyon Nuclear Generating facilities would adversely affect the financial well being of the residents of San Luis Obispo County.  The settlement clearly recognized that the secondary impacts of electric industry restructuring must be addressed.  

The impacts of QF restructuring on SoCalGas ratepayers are similar in both cause and effect.  As the responsible regulatory agency, one of the primary functions of the Commission is to protect all ratepayers, both gas and electric, from unnecessary and entirely preventable harm.

Active Participation by SoCalGas is Requested
As stated above, the secondary effects of QF renegotiations on SoCalGas ratepayers is significant.  To protect its ratepayers’ interests, SoCalGas asks that it be allowed to become an active participant in the negotiation process of each QF buyout/buydown undertaken between a QF and an electric utility where SoCalGas is the supplier or transporter of natural gas to the subject QF.

SoCalGas does not seek to impede the QF restructuring, nor does it seek to stop efficient QF restructuring from taking place.  SoCalGas does seek, however, to ensure that the financial consequences of restructured QF contracts to its ratepayers are explicitly considered as early as possible in the buyout/buydown process.  To that end, SoCalGas requests the Commission (1) order jurisdictional utilities to notify SoCalGas at the inception of any such negotiations, or immediately in the case of existing negotiations; (2) order that SoCalGas can seek discovery of, possess and use any and all relevant studies concerning the negotiations for such buyout/buydown; and (3) order that SoCalGas be informed of the potential benefits associated with the contemplated restructured contract.  With this information, SoCalGas can then quantify and seek the necessary remedies to account for the expected impact on gas ratepayers.

SoCalGas submits that the Commission is well within its authority and its past decisions to adopt these requirements as policy.  Also, these requirements are consistent with and will help all parties comply with Principles 4 and 12 of the Joint Principles for QF Contract Restructuring, which state:

4.  Every contract restructuring should provide commensurate ratepayer benefits, consistent with prior Commission decisions.

12.  In determining the ratepayer benefits associated with any individual contract restructuring, it is appropriate for the utility to … consider and include an adjustment for any potential impact of changes in other relevant costs associated with such contract restructuring. 

These Principles are supported by the three IOUs and ORA.  In the Comments filed by the three IOUs on the Energy Division’s Qualifying Facility Contract Modification/Restructuring Workshop Report Issued June 27, 1997, they stated:

The IOUs believe that general principles adopted by the Commission on QF contract restructuring should first and foremost protect ratepayer interests, provide flexible approaches for contract restructuring, recognize the need for fair compensation to QFs who restructure their contracts, and provide cost recovery to utilities (p. 4).

Consideration of the full economic impact of a proposed contract restructuring must be made in order to accurately assess the extent to which customers will truly benefit.  If such lost customer revenues from a contract restructuring are not considered, the customer savings are not accurately quantified (p. 7). 

SoCalGas submits that in order to fulfill the important goal to “accurately assess the extent to which customers will truly benefit,” SoCalGas must be an active participant in the QF restructuring process.

Judicial Remedies are Inadequate
As stated above, the courts are not always able to provide adequate relief for gas ratepayers when QF contracts are restructured.  The courts are not a policy making body.  California’s Constitution assigns that role to the Commission.  Consequently, the courts are not in a position to prevent the harm to gas ratepayers described above; the Commission, however, is.  

For example, when SoCalGas learned that an electric utility had bought out the QF contract of one of SoCalGas’ LTK customers and that the cogeneration facility would likely be sold without a reassignment of the LTK, SoCalGas filed an anticipatory breach of contract claim against the customer.  The customer, like most owners of large QF plants, is a limited partnership with few assets other than the QF contract and the plant.  Because the customer was current on its LTK payments, the court ruled that the contract had not yet been breached and there was no anticipatory repudiation.  Therefore, the suit was dismissed without prejudice to be reentered once the breach occurred.  

The court failed to recognize that, without a major source of income such as the QF contract, the customer would not likely be able to perform under its LTK and would ultimately be in breach of contract.  By the time the actual breach occurs, in this case a year later, the money from the QF contract and from the sale of the cogeneration facility will have been disbursed and unavailable for attachment in the event SoCalGas is able to obtain judgment.  At that point, the effort to collect breach of contract damages on behalf of gas ratepayers will be costly, time consuming, and will have little likelihood of success. 

Similarly, in a pending case involving a limited partnership that sold its QF contract and plant to another customer without assigning the LTK to the new owner, SoCalGas has been in litigation for almost three years.  SoCalGas obtained an order granting SoCalGas the right to attach the assets of the cogeneration operator named in the suit.  The assets, however, were transferred to other parties as part of the sale of the cogeneration facilities and shortly before the writs were obtained.  Therefore, there are no assets available for SoCalGas to attach. 

Accordingly, the Commission must recognize that the courts are not designed to protect gas ratepayers or to ensure that procedures are in place to provide adequate protection for gas ratepayers in this QF contract restructuring process.  Instead, the responsibility and the ability to protect gas ratepayers resides exclusively with the Commission.

Based on SoCalGas’ recent experiences with QF renegotiations, in addition to the two policy actions requested, SoCalGas would like to mention two specific guidelines it would like to see implemented in order to protect its gas ratepayers.  First, whenever possible, SoCalGas would like the renegotiated contract to contain provisions for continued performance.  That is, renegotiated payments should be tied to specific performance criteria.  Second, in those cases where there is a financial impact on SoCalGas ratepayers, any buyout/buydown lump sum payments made to QFs, especially those whose only assets are the power purchase agreement and the hardware, should include a payment to be placed in an escrow account or with the CPUC to guarantee that gas ratepayers can obtain their fair share of the settlement.

Conclusion
To protect its gas ratepayers, SoCalGas requests the Commission take the following two actions:

(1)
Require all estimated benefits derived from renegotiated QF contracts to be adjusted to compensate gas ratepayers for higher gas transportation rates due to the renegotiated contract, and 

(2)
Allow SoCalGas to become an active participant in each QF  renegotiation process where SoCalGas provides either gas commodity or transportation service to the affected QF.
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CERTIFICATE OF SERVICE

I hereby certify that I have this day served a copy of the COMMENTS OF SOUTHERN CALIFORNIA GAS COMPANY (U 904 G) REGARDING QUALIFYING FACILITIES RESTRUCTURING on all known parties on the Special Public Purpose Service List by mailing a properly addressed copy by first-class mail with postage prepaid to each party named in the official service list.


Executed on March 25, 1998, at Los Angeles, California.






_______________________________________







Rose Mary Ruiz
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� Attachment A, Comments of Pacific Gas And Electric Company (U 39 E), San Diego Gas and Electric Company (U 90 E) and Southern California Edison Company (U 338 E) on the Energy Division’s Qualifying Facility Contract Modification/Restructuring Workshop Report Issued June 27, 1997.
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