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I.
INTRODUCTION

The Cogeneration Association of California
, Energy Producers and Users Coalition
, Coalinga Cogeneration Company, and Midway Sunset Cogeneration Company (collectively “CAC”) respectfully submit this joint brief in Phase I of the above-captioned proceeding.  
On November 18, 1999, the Commission opened this rulemaking to address specific issues related to the prices paid to Qualifying Facilities (“QFs”) for energy and capacity under Section 390 of the Public Utilities Code.  Specifically, the Commission is to determine: (1) whether energy payments made to QFs should cease to be administratively determined  pursuant to the Short Run avoided Cost (SRAC) Transition Formula; and, (2) what (SRAC) payment should be established based on the market-clearing price of the California Power Exchange (“PX”) consistent with Section 390.  

While there are several issues to be addressed in the implementation of Section 390, the Phase I hearings focused upon the seminal matter from CAC's  perspective for the Commission to resolve regarding SRAC payments.  Can the Commission deviate from the provisions of Section 390 and base the SRAC payments on something other than the PX market clearing price?  The Office of Rate Payer Advocates ("ORA") and Southern California Edison ("SCE") ask this Commission to establish SRAC payments based upon a methodology that has no basis in the statute, no basis in policy, no basis in administrative efficiency, and is contrary to express terms of a settlement that SCE agreed to support.  Can this Commission ignore the express dictates of the legislature and adopt the ORA/SCE position?  The answer is unequivocally, no.

The proper determination of full avoided costs payments to QFs is essential in light of both legal and policy standards, but also the significant contributions QFs have made, and continue to make, in providing California ratepayers with reliable energy while minimizing any environmental detriments.  The California State Legislature has found and declared that: “It is the policy of the state to encourage and support the development of cogeneration as an efficient, environmentally beneficial, competitive energy resource that will enhance the reliability of local generation supply, and promote local business growth.”  (Cal. Pub. Util. Code § 372.)    

In the January 4, 2000, scoping memo, the Commission ordered that Phase I of this proceeding would:

(1)  Develop criteria for determining whether the market is functioning properly;

(2)  Develop a new Power Exchange (“PX”)-based short-run avoided cost (“SRAC”);

(3)  Determine any capacity value embedded in the PX-based SRAC pursuant to section 390(d);

(4)  Review any recommended modifications to the pricing methodology for as-available capacity payments; and

(5)  Determine whether or not current methodologies for adjusting line losses need to be replaced, and if so, by what methodology.     


CAC is not actively participating in all of the above issues.  Rather CAC will only address issues 2 and 3 above.  With regard to issue 2, development of a PX-based SRAC, there are two threshold characteristics that must be exhibited by any new SRAC method adopted by this Commission.  First, the adopted SRAC method must reflect the avoided cost an electric utility would incur, but for the purchases from the QFs.  Second, the SRAC energy payments must be based upon the market clearing price established by the “Independent Power Exchange” (i.e., the California Power Exchange).  


CAC's proposed SRAC methodology meets these requirements.  The methodology is as follows:  For each hour during the day-ahead market, the PX would calculate an “avoided cost” clearing price by removing the supply bids associated with the as-available QFs receiving an SRAC energy payment (i.e. those QFs with SO1 and SO3 contracts) from the hourly supply bids available to meet the PX demand. The resulting hourly “avoided cost” PX clearing prices reflect the incremental cost of energy which, but for the purchase from as-available QFs, the utilities would have purchased.  The billing period for an SRAC energy payment to an individual QF would be the sum of each of the hourly energy payments calculated during the billing period by multiplying the hourly “avoided cost” PX clearing price times the hourly energy delivered by the QF.

Issue 3 addresses the requirement that the capacity value, if any, that may be embedded in the market-clearing price be subtracted from the energy price paid to certain QFs with separate contractual capacity-related payments.  With respect to capacity value that may be considered a component of the market clearing price, Section 390(d) states, in part, that “the value of capacity in the clearing price, if any, equals the difference between the market clearing customer demand bid at the level of generation dispatched by the independent power exchange and the highest supplier bid dispatched.”  In other words, there is no Section 390 capacity value in the clearing price as long as the supply exceeds or is equal to the demand.  

It is irrelevant to the statutory requirements that some other definition of "capacity" may be arguably in the market clearing price.  The Commission is compelled to implement Section 390 of the California Public Utilities Code in conformity with the plain, unambiguous language of the statute as enacted by the California State Legislature.  In contrast, ORA and SCE urge this Commission to violate the legal requirements imposed by Section 390 and the California State Legislature by implementing a “New Entrant Methodology” or a “Heat Rate Cap.”  Neither the ORA proposal nor the SCE proposal is compliant with the law and both of these parties rely upon the most tortured reading of the statutory language.  The Commission has neither the discretion nor the jurisdiction to rewrite the law.  As such, the proposals submitted by ORA and Edison should be rejected in their entirety.     
II.
PROCEDURAL AND LEGAL HISTORY 

In addition to non-standard (negotiated) power purchase agreements, there are four categories of standard power purchase agreements between QFs and the three utilities, Pacific Gas & Electric Company (“PG&E”), San Diego Gas & Electric (“SDG&E”), and SCE.  Standard Offer No. 1 (“SO1”) contracts require the utility to purchase energy and capacity from QFs on an as-available basis.  QFs with SO1 contracts receive an energy payment based on the adopted SRAC method for energy and an administratively determined as-available capacity payment.  Under Standard Offer No. 2 (“SO2”) contracts, the QF receives an energy payment based on the adopted SRAC method for energy and a separately determined firm capacity payment.  These firm capacity payments were determined prior to contract execution  based on forecasted avoided generation capacity cost.  Standard Offer No. 3 is similar to SO1, but available only to QF projects of 100 kW or less.  Standard Offer No. 4 (“SO4”) contracts  provide for the purchase of long-term firm capacity and energy.  The capacity payments under these contracts are based upon an established fixed price.  The energy payments are ultimately based upon the Commission determined SRAC of energy.  Non-standard, negotiated power purchase contracts contain negotiated prices for energy and capacity which may be indexed to payments made under standard offer contracts.

Until passage of AB 1890, administratively determined energy payments and capacity payments were decided by this Commission in highly contentious, utility-specific proceedings.  Perhaps the most highly contentious of these proceedings was the annual Energy Cost Adjustment Clause (“ECAC”) hearings that consumed significant resources of the Commission and the parties to the proceeding.    As part of the negotiations leading up to passage of AB1890, market participants sought a method to avoid continued reliance on these contentious Commission proceedings to determine payments for energy.  For example, on February 16, 1996, in I. 89-07-004, SCE, Independent Energy Producers (“IEP”), and California Cogeneration Council (“CCC”) filed “Principles For A Joint Proposal On A Market-Based SRAC Determination” that stated that the Commission “should set the Short Run Avoided Cost energy payments (“SRAC”) at the [California Power Exchange] Clearing Price.”  Similarly, on June 25, 1996, PG&E, IEP, CCC, and CAC entered into “Principles for a Joint Proposal on Short Run Avoided Cost Reform” that stated that “the CP [uniform clearing price set by the California Power Exchange] should be used as the basis for SRAC energy payments.”  

AB 1890 incorporated this concept of transitioning from an administratively determined SRAC payment to a PX market-clearing price.  (Pursuant to AB 1890, in the interim, the SRAC payment has been determined according to a transition formula.)  As SDG&E witness Schelhorse testified: “the objective of [AB] 1890 is … to use market prices where possible.”  (Tr. 312:19-21.)  The task before the Commission now is to implement AB 1890’s requirement of an SRAC payment based on the PX market-clearing price.  

III.
STATUTORY REQUIREMENTS THAT LIMIT COMMISSION DISCRETION
A.
RELEVANT LAW
While not prescribing a specific methodology that this Commission must employ, the Federal Energy Regulatory Commission (“FERC”), in its regulations implementing the Public Utility Regulatory Policies Act (“PURPA”), has established the fundamental principle that must be reflected in any adopted SRAC method used to determine payments to QFs.  Simply stated, this principle is that the SRAC method must reflect the “avoided cost” that would have been incurred absent the purchase from the QFs.  This “avoided cost pricing principle” is mandated by the FERC regulations implementing PURPA:

202.304 Rates for purchases.

(d) Purchases “as available” or pursuant to a legally enforceable obligation.  Each qualifying facility shall have the option either:

(1) To provide energy as the qualifying facility determines such energy to be available for such purchases, in which case the rates for such purchases shall be based on the purchasing utility’s avoided costs calculated at the time of delivery; or

(2) To provide energy or capacity pursuant to a legally enforceable obligation for the delivery of energy or capacity over a specified term, in which case the rates for such purchases shall, at the option of the qualifying facility exercised prior to the beginning of the specified term, be based on either;

(i) The avoided costs calculated at the time of delivery; or

(ii) The avoided costs calculated at the time the obligation is incurred.

Avoided costs are defined at 18 CFR, Section 292.101 as:

(6) Avoided costs mean the incremental cost to an electric utility of electric energy or capacity or both which, but for the purchase from the qualifying facility or qualifying facilities, such utility would generate itself or purchase from another source.

Moreover, this Commission has noted that the avoided cost method is incremental, not marginal.  (D.88-03-079, 27 CPUC 2d 559 at 575.) 

Section 390 of AB 1890 further requires that the SRAC energy payment be based on the market-clearing PX price:

(a)  Subject to applicable contractual terms, energy prices paid to nonutility power generators by a public utility electrical corporation based upon the commission’s prescribed “short run avoided cost energy methodology” shall be determined as set forth in subdivisions (b) and (c).

* * *

(c)  The short-run avoided cost energy payments paid to nonutility power generators by an electrical corporation shall be based on the clearing price paid by the independent Power Exchange if (1) the commission has issued an order determining that the independent Power Exchange is functioning properly for the purposes of determining the short-run avoided cost energy payments to be made to nonutility power generators, and either (2) the fossil-fired generation units owned, directly or indirectly, by the public utility electrical corporation are authorized to charge market-based rates . . . or (3) the public utility electrical corporation has divested 90 percent of its gas-fired generation facilities . . . .


Section 390 also addresses the value of capacity, if any, in the market-clearing PX price:
(d) If a nonutility power generator is being paid short‑run avoided costs energy payments by an electrical corporation by a firm capacity contract, a forecast as‑available capacity contract, or a forecast as‑delivered capacity contract on the basis of the clearing price paid by the independent Power Exchange as described in subdivision (c) above, the value of capacity in the clearing price, if any, shall not be paid to the nonutility power generator.  The value of capacity in the clearing price, if any, equals the difference between the market clearing customer demand bid at the level of generation dispatched by the independent Power Exchange and the highest supplier bid dispatched.

(e)  Short-run avoided energy cost payments made pursuant to this section are in addition to contractually specified capacity payments.  Nothing in this section shall be constructed to affect, modify or amend the terms and conditions of existing nonutility power generators’ contracts with respect to the sale of energy or capacity or otherwise.

* * *


Any SRAC energy payment methodology, including any calculation of capacity value, if any, in the market-clearing PX price, adopted by the Commission must satisfy both the requirements of PURPA and Section 390.  


B.
STATUTORY INTERPRETATION


In interpreting PURPA and Section 390, the Commission must be guided by several rules of statutory construction:

In construing a statute, a court [must] ascertain the intent of the Legislature so as to effectuate the purpose of the law.  In determining that intent, we first examine the words of the respective statutes: If there is no ambiguity in the language of the statute, then the Legislature is presumed to have meant what it said, and the plain meaning of the statute governs.   Where the statute is clear, courts will not interpret away clear language in favor of an ambiguity that does not exist.  If, however, the terms of a statute provide no definitive answer, then courts may resort to extrinsic sources, including the ostensible objects to be achieved and the legislative history.  We must select the construction that comports most closely with the apparent intent of the Legislature, with a view to promoting rather than defeating the general purpose of the statute, and avoid an interpretation that would lead to absurd consequences.

It is also well settled that we must turn first to the language of the statute which must be read such that every word is given its usual import and significance.  We must not confine our interpretation to a single section in isolation; rather, each part or section of the statute must be read so that the meaning of the statute as a whole is harmonious.  There is a presumption that words used twice or more in the same act will have the same meaning.  In addition, the general understanding is that terms that are defined in the statute are used in that sense when those same terms appear in other sections of the act.

(Decision No. 98-12-067, 1998 Cal. PUC LEXIS 1015 at *27-28 [internal citations and quotation marks omitted].)  

IV.
THE SRAC ENERGY PAYMENT MUST BE BASED ON AN AVOIDED COST  (QF IN/QF OUT) PX CLEARING PRICE TO SATISFY PURPA AND § 390 

Section 390(c) of the Public Utilities Code clearly states that once certain market conditions are met the “short-run avoided cost energy payments paid to nonutility power generators by electrical corporations shall be based on the clearing price paid by the independent Power Exchange.”  (Emphasis added.)  This section was added by Stats.1996, c.854 (A.B.1890), § 10, and signed into law by Governor Pete Wilson on September 23, 1996.  The California State Legislature undeniably determined to base the SRAC payment on the PX market clearing price.  

The Commission itself has recognized this fact.  The Order Instituting Rulemaking Into Implementation of Public Utilities Code Section 390 (November 18, 1999), at 10, states that:

[W]e will develop a new “PX-based SRAC,” or energy payment in Phase 1.  We must determine the particular market-clearing price to use.  We recognize that the statute leaves some room for interpretation when it states that the SRAC energy payments “shall be based on the clearing price paid by the independent Power Exchange…”  The PX operates a Day-ahead Market as well as a Day-Of Market, and has congested and uncongested prices for each.  In addition, the Independent System Operator (ISO) operates the real-time energy market and the market for ancillary services.  (Emphasis added.)

The Commission has clearly recognized that any new SRAC price must be based on the PX market clearing price
, subject only to any reduction for capacity value, if any, pursuant to Section 390(d).  ORA conceded as much in its opening statement: “The 390(d) formula’s essential end-result is that PX market-clearing price will be paid as a short-run avoided energy cost to QFs.  That exists if we take the express terms of Section 390(d) and apply it very, very strictly.”  (Tr. 21 :16-20.)  Based on ORA’s own testimony, the following rule of statutory construction must prevail: “Where the statute is clear, courts will not interpret away clear language in favor of an ambiguity that does not exist.”  (Decision No. 98-12-067, 1998 Cal. PUC LEXIS 1015 at *27-28.)    

The only “room for interpretation” refers to the selection of which PX market clearing price the SRAC payment is to be based upon.  Edison itself concedes this point.  Edison witness Stern states in his testimony:

The first question the Commission must consider in developing a market based methodology for determining short-run avoided cost of energy is: which market price?

SCE recommends that the Commission adopt the zonal PX day-ahead clearing price as the starting point for determining SRAC.

(Prepared Testimony of Edison, Exhibit 50, at 21:24-28.)

 ORA witness Sabino similarly testifies that:

To date, there are at least three different PX clearing prices: the PX Day Ahead, the PX Day Of, and the Block Forward Market Clearing prices.  There is a question of which PX clearing price to use - - for the PX market evolved quite differently from what was foreseen at the time of AB 1890.  Section 390 clearly provides the Commission with flexibility in using those various PX clearing prices. 

(ORA Testimony on the Implementation of PUC Section 390, Exhibit 100, at 40:12-17.)


The SRAC energy payment methodology proposed by CAC in this proceeding satisfies the clear statutory requirements of PURPA and Section 390.  For each hour during the day-ahead market, the PX would calculate an “avoided cost” clearing price by removing the supply bids associated with the as-available QFs (i.e. QFs with SO1 and SO3 contracts) receiving an SRAC energy payment from the hourly supply bids available to meet the PX demand. The resulting hourly “avoided cost” PX clearing prices reflect the incremental cost of energy which, but for the purchase from QFs, the utilities would have purchased.  The billing period SRAC energy payment to an individual QF would be the sum of each of the hourly energy payments calculated during the billing period by multiplying the hourly “avoided cost” PX clearing price times the hourly energy delivered by the QF.


While a QF-in/QF-out proposal that calculated avoided cost by removing the supply bids of all QFs (SO1, SO2, SO3, and SO4) could arguably satisfy PURPA’s avoided cost requirement, CAC chose not to advocate such a proposal in order to minimize disputes in this proceeding.  It should be a fairly uncontested fact that, with regards to as-available QF generation, the utilities should not have had to procure any resources other than additional generation or as available short run energy.  (Tr.682.)  

Moreover, the QFs-in/QFs-out methodology for determining the clearing price based SRAC energy payment recommended by CAC is structurally different from the IEP recommended method.  Accordingly, none of the ORA and SCE criticisms of the IEP method are applicable to the CAC recommendation.  In particular, the CAC recommendation does not exhibit the SCE purported “fundamental flaw” of the IEP method.  In his criticism of the IEP recommendation, Edison witness Jurewitz states in his rebuttal testimony:

Such a model bears no relationship to the actual functioning of the market, which over time, would certainly have replaced the removed QF generation with highly efficient, least-cost capacity, thereby reducing, not inflating, the PX clearing price.  Furthermore, the proposal simply ignores that “running the system harder” may not even be a feasible option in peak periods given the large amount of QF power that would have to be “replaced” by running up the right-hand tail of the bid curve. 

* * *

The fundamental flaw in IEP’s proposed methodology is that it is premised on entirely unrealistic assumptions.  Specifically, it assumes that everything else would be exactly the same as it is today if QFs had never developed.  This is the Achilles heel of the QFs-In/Out method in the long term as clearly recognized by the Commission in 1988. 

(Tr. 12:4-81 and 21:1-6.)


On the other hand, the CAC recommended QFs-in/QFs-out methodology neither removes QFs for which the utilities “would certainly have replaced the removed QF generation” nor does the CAC recommendation assume “that everything else would be exactly the same as it is today if QFs had never developed.”  In contrast to the cited SCE criticism, the CAC recommendation removes only those QF resources that the utilities without question would not have replaced over time because of the non-firm characteristics of those QF resources (i.e., the SO1 and SO3 resources).  Moreover, SCE’s allegation of the infeasibility of a QFs-in/QFs-out method is not applicable to the CAC recommendation because the CAC method does not require the removal of a large amount of QF power during peak periods.   Accordingly, the CAC recommendation is a conservatively low determination of the SRAC energy payment that satisfies both the federal and state mandates for QF pricing.  Indeed, the CAC recommendation is the only methodology presented in this proceeding that simultaneously satisfies both of these mandates and does not exhibit any of the alleged flaws of a  QFs-in/QFs-out method purported by SCE.


A.
POSITIONS OF OTHER PARTIES
While parties to this proceeding disagree as to the appropriateness of a QFs-in/QFs-out methodology, there is almost uniform consensus that the SRAC energy payment should be set equal to one of the PX market-clearing prices.  In fact, PG&E witness Pappas confirmed that its Joint Agreement – an agreement that requires that “the CP [uniform clearing price set by the California Power Exchange] should be used as the basis for SRAC energy payments”  -- is still valid at this time.  (Tr. 135:14-17.)  Similarly SDG&E witness Schelhorse confirmed that an administratively determined SRAC payment would violate AB1890 if not based on the market-clearing PX price.   (Tr.286:10-16.)  This is the outcome one would reasonably expect given that Section 390 was purposefully drafted in the most prescriptive manner possible in order to ensure that a market-based rate, and not an administratively-mandated rate, would be adopted.  Market participants active in the passage of AB 1890 had sought to finally end long, burdensome, and contentious SRAC-related proceedings.  

In spite of the clear legislative mandate to base the SRAC payment on the market clearing price of the PX, and this Commission’s orders to the same effect, two parties, ORA and SCE have each proposed an SRAC energy payment methodology based on the theoretical costs of a new generator entering the market, and not based on the market clearing price of the PX.
  

1.
The SCE Proposal For A New Market Entrant Methodology
 SCE proposes a “New Market Entrant” methodology wherein “the average annual price paid to a limited class of QFs for energy should be equal to the variable fuel and O&M costs of a new market entrant.” (Ex. 50 at 47:17-19.)  Such theoretical costs would depend on factors such as burnertip gas prices, variable O & M costs, transmission losses, location of the project, and heat rate.  (Ex. 50 at 45.)  The PX market clearing price would not be the basis of the price to be paid to QFs.  Rather, after the variable operating costs of the new market entrant are calculated, SCE proposes that the “New Market Entrant” cost can be “converted” so that it is expressed in the form of a PX market clearing price.  (Ex. 50 at 48-49.)     

Merely because a price can be “converted” so that it is expressed in the form of a market clearing PX price, it does not mean that the “converted” price is in fact “based” on a market clearing PX price as required by statute.
  The California Legislature clearly enacted legislation so that the PX market price would serve as the driving force behind the new SRAC payment.  In Decision No. 95-12-063, as modified by Decision No. 96-01-009, the Commission recognized this fact: “We intend to set short-run avoided cost energy payments at the Exchange’s clearing price as soon as we are confident the Exchange is functioning properly.”  (Id. at 131.)(Emphasis added.)  

It is self-evident that the “converted” price proposed by SCE, which is based on the theoretical entry costs of a new generator participating in the market, does not satisfy Section 390’s requirement for a transition to a PX-based SRAC payment.  SCE is well-aware that its proposal does not satisfy AB1890.  SCE witness Lars Bergman testified that an SCE executive approved the testimony filed in this proceeding without any pre-condition, but did not consider the testimony consistent with AB1890.  (Tr.385: 24-28.)  Rather, this is a belated attempt to retain a Commission administered regulated rate.  As such it is out of step with current law.   
2.
The ORA Proposal For A “New Entrant” Methodology

ORA’s proposed “New Entrant” methodology, like that of SCE, is based on the operating cost of a new generator and then converted so that it is expressed as a percentage of a PX-price. However, unlike SCE, ORA does not pretend that it supports implementation of the legislative mandate inherent in Section 390.  Rather ORA urges this Commission to put aside the statutory requirements of Section 390 if doing so will reduce the SRAC payment made to QFs.  ORA witness Linsey states that the “people of this state have a right to see that the Commission does what the Legislature could not.” (Exhibit 100 at 5:9-11
.)  In effect, ORA is asking the Commission to violate a state law that was properly enacted by the California Legislature.  The Commission cannot undertake such a course of action and should not even consider it.  

Alternately, Linsey recommends that: “There is sufficient evidence of intent for the Commission to submit the impact of Section 390 to the Legislature if the Commission finds that there is such an [rate] increase.”  (Id. at 5.)  Rather than seeking to implement Section 390 in this rulemaking, ORA’s true objective is to rewrite the statute.  This it cannot do within the scope of this proceeding.   The scope of this proceeding is to implement current law, not to recommend legislative amendments to the California Legislature.  If ORA seeks legislative action on this issue, it should find a different procedural process to do so.
B.
THE NEW ENTRANT METHODOLOGY WILL REQUIRE ADMINISTRATIVELY BURDENSOME AND HIGHLY CONTENTIOUS PROCEEDING ON A REGULAR BASIS
In order to effectuate the New Entrant Methodology proposed by either ORA or SCE, the Commission would first have to identify the cost characteristics of one or more New Entrants in either a new phase of this proceeding or in another proceeding.  (Tr. 464:9-10, 468:3-4.)  Since different New Entrants would undeniably have different cost characteristics, a range of costs may have to be considered.  (Tr. 717:10-13.)  Cost characteristics to be identified include heat rate, heat rate curve, capacity factor, variable O&M cost parameters, the energy related capital cost (“ERCC”) adder (including any information necessary to determine the ERCC), the location of the New Entrant, the burner tip price of gas, and shareholder rate of return on capital.  (Tr. 462, 465-467, 469:14- 470:9, 471:4-11, 722:5-723:11.)  The cost characterization methodology must be separately applied for each and every hour.  (Tr. 476:20-23; 479:2-3; 718:16-20.)  

However, as SCE witness Jurewitz confirms, “in the new market, we really can’t observe directly what the resource costs are.”  (Tr. 215:17-18.)  Moreover SCE does not intend to provide such data to the Commission itself.  (Tr. 461:8-11.)  Rather, the information would be gathered in an all-party proceeding where:

the Commission would solicit industry sources, gas procurement specialists, manufacturers of equipment, all the people who have current information about these parameters and would request them to assist it in identifying reasonable band-widths.  And they would then be charged with making a determination of what they thought represented a reasonable approximation, given the information that they had acquired.

(Tr. 461:14-25; see also ORA testimony at Tr. 716:18-20.)  


A Commission proceeding to determine a New Entrant’s cost characterization would have to be held at least once, and perhaps more regularly:

[T]he frequency of that would depend on things like the rate of technological evolution.

If, for instance, the Commission were to hold a proceeding and identify a heat rate of 7500 Btus a kilowatt-hour heat rate, and three months later GE announced the availability of a 4500 heat rate machine, then I would think that the wheels of motion would have to start churning in order to recognize the fact that the landscape, the technological landscape, has changed.  

(Tr.465: 1-10.)  Even if technology did not change, fuel costs are unlikely to remain constant for the remaining QF contract terms, some of which extend for another twenty years.  (Tr. 470:10-21.)

In addition, SCE proposes that cost characterization data could be obtained “where the Commission subpoenas business records from five different new market entrants, actual people who have broken ground who are operating, and take it all under a confidential basis, look at it internally, make a determination, and publish the facts and say These [sic] are what I want to use.”  (Tr. 471:20-25.)   


Ironically, this is not the first time SCE has attempted to inappropriately exploit the Commission’s subpoena powers to obtain data on a regular basis.  In Southern California Edison Company v. California Cable Television Association, SCE made a similar attempt: 

SCE claims it has over one million poles throughout its 50,000 square miles of service territory. SCE asserts it simply cannot police its property, and seeks the Commission’s subpoena powers to question cable television company executives under oath to determine who, if anyone, has made an unauthorized attachment and is failing to pay rates.

This is an unacceptable use of the Commission’s process.  If an attachment is made that in SCE’s view is unauthorized, SCE must first determine who made the unauthorized attachment.  SCE cannot rely on periodically filing a complaint (e.g. once a year) to ask all cable television company executives under oath if they have recently (i.e., in the last year) made unauthorized attachments.  We will not allow SCE to use our process in this way.  SCE must find another way to maintain and police its property. 

(Decision No. 98-11-059, 1998 Cal. PUC LEXIS 787 at *4.)  SCE’s attempt to utilize the Commission’s subpoena process in the instant proceeding is even more far-fetched as SCE now seeks to subpoena commercially sensitive financial information from merchant plants who have no direct interest in the SRAC determination and are not regulated by the Commission.

Regardless of whether cost characteristic data could be subpoenaed or not, such a proceeding is bound to be highly contentious.  The following chart, introduced as Exhibit 27, depicts only two possible New Entrants, both based on numbers submitted by SCE and/or ORA.  The different inputs yield a difference of 41.7 per cent in the final energy price. While here both parties submitting cost characteristics had a similar incentive to depress the SRAC energy payment to be paid, in an all-party proceeding one would expect an even greater divergence.  And yet, SCE witness Davis testified that he did not consider the level of controversy over cost inputs in proposing the New Entrant methodology. (Tr. 460:16-19.)  
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Alternative Assumptions
6300 1
2.32 2
14.62
1.50 3
0.00 4
16.12
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(Line 1 minus Line 2)
1000
0.43
5.46
0.05
1.21
6.72










4
Percent (Line 3/Line 2) 
15.9%
18.5%
37.3%
3.3%
NA
41.7%










1 ORA testimony Exhibit 100, page 45, footnote 25.
2 SCE testimony Exhibit 50, page 46, Table 1.
3 SCE testimony Exhibit 50, page 46, footnote 27.
4 ORA testimony Exhibit 100, page 46 and ORA comparison exhibit assumptions 10 & 11.

                 

C.
THE NEW ENTRANT METHODOLOGY DOES NOT SATISFY PURPA
The costs of a New Entrant are not necessarily equivalent to the utility’s avoided costs, because there is no guarantee that the New Entrant would provide the last increment of energy purchased by the utility.  For this reason, the New Entrant Methodology cannot satisfy PURPA’s avoided cost principles.  Edison witness Bergman testified that the New Entrant is not likely to be the marginal unit, because it will be too efficient.  (Tr.391-21-28.)  In fact, Bergman testified that SCE would not be able to identify which generating unit set the market clearing PX price.  (Tr. 394:22-28; see also Tr. 395:21-24.)  Moreover, a New Entrant’s effect on supply, and hence the market clearing price, would depend on its schedule.  (Tr. 777:27-778:5.)  On the other hand, it is possible that the New Entrant’s bid would exceed the market clearing PX price.  (Tr. 719:1-720:2.)  In that event, the New Entrant would not sell energy into the market.  (Id.)       
V.
VALUE OF CAPACITY, IF ANY, IN THE MARKET-CLEARING PX PRICE

Pursuant to Section 390(d) “the value of capacity in the clearing price, if any, equals the difference between the market clearing customer demand bid at the level of generation dispatched by the independent power exchange and the highest supplier bid dispatched.”  In other words, there is no capacity value in the clearing price as long as the supply exceeds or is equal to the demand wanted.   On the other hand, a shortage of supply in relation to the demand implies a capacity value pursuant to Section 390(d) of AB 1890.
Schedule 2 of Exhibit 2 graphically illustrates an hour during which there is capacity value in the clearing price pursuant to Section 390(d) of AB 1890.  First, the market participants submit hourly bids to the PX for the purchase of energy and the supply of generation.  Second, the energy and supply bids are merit ordered to construct the supply curve (represented in Schedule 2 by the dashed line with the circle markers) and the demand curve (represented in Schedule 2 by the solid line with the diamond shaped markers).  The supply curve and the demand curve shown in Schedule 2 do not intersect.  This is because the quantity of generation bid (i.e., a quantity of 40) into the PX is less than the demand quantity (i.e., a quantity of 50). 


As shown in Schedule 2, the “level of generation dispatched” by the PX is a quantity of 40 (because 40 is the sum total of all of the supply bids submitted to the PX).  The “market clearing price customer demand bid” at that quantity of 40 is $30/MWh and the “highest supplier bid dispatched” is $20/MWh.  Pursuant to Section 390(d) of AB 1890, the value of capacity in the clearing price, if any, equals the difference between the market clearing customer demand bid at the level of generation dispatched by the independent Power Exchange (i.e., $30/MWh) and the highest supplier bid dispatched (i.e., $20/MWh).  Accordingly, the “capacity value” for the illustration presented in Schedule 2 of Exhibit 2 is $10/MWh ($30 - $20 = $10).
A.
ORA AND SCE RELY ON AN EXTRA-LEGAL DEFINITION OF CAPACITY
ORA concedes that the express language of Section 390(d) articulates a method for calculating any capacity value in the PX market-clearing price:  “The 390(d) formula’s essential end-result is that PX market-clearing price will be paid as a short-run avoided energy cost to QFs.  That exists if we take the express terms of Section 390(d) and apply it very, very strictly.”  (Tr. 21 :16-20.)  ORA also notes that “The formula assumes that there is no capacity value in the PX clearing price except when people want to use more electricity than is actually available through the PX.”  (Tr.19 :18-21.)  In spite of any lack of ambiguity in the statute, ORA would then have us look at the legislative record.  (Tr.20 :7-10.)  Yet, ORA concedes that there is an inadequate legislative history.  (Tr.24:23-28.)  The Commission should decline this invitation in deference to its own rules of statutory interpretation:  

If there is no ambiguity in the language of the statute, then the Legislature is presumed to have meant what it said, and the plain meaning of the statute governs.   Where the statute is clear, courts will not interpret away clear language in favor of an ambiguity that does not exist.  

(Decision No. 98-12-067, 1998 Cal. PUC LEXIS 1015 at *27-28 [internal citations and quotation marks omitted].)  

ORA witness Linsey testified that, in order to accept ORA’s (and SCE’s) proposals for a capacity subtractor from the SRAC energy payment, the term “capacity” would have to be understood to mean different things in the first sentence of section 390 and in the second sentence of section 390:

Q.
And in your view, when the Legislature uses that term in that sentence, it means the subset, the smaller definition we just referred to, correct; not your broader definition? Is that correct?

A.
It’s correct that the second sentence addresses a narrower range of circumstances than the full range of capacity value that it would look like the first sentence of 390(d) refers to. 

(Tr. 748:13-20.)  Such a convoluted interpretation of Section 390(d) is unacceptable.  This Commission has found that:

We must not confine our interpretation to a single section in isolation; rather, each part or section of the statute must be read so that the meaning of the statute as a whole is harmonious.  There is a presumption that words used twice or more in the same act will have the same meaning.  

(Decision No. 98-12-067 [internal citations and quotation marks omitted].)  

In reality what ORA seeks is to have the Commission’s judgment substituted for that of the State Legislature: “we have a rulemaking authority to basically stopgap, to provide an interim solution if the formula provided by Section 390(d) impedes the regulation of the QF contracts and the QFs bidding into the PX system.” (Tr. 20:12-17.)  

VI.
CONCLUSION
For all the above reasons, CAC respectfully requests that the Commission adopt the methodology for determination of the SRAC energy price and capacity value, if any, proposed by CAC in this proceeding.  The administratively-determined proposals submitted by ORA and SCE, the New Entrant and Heat Rate Cap methodologies, should be denied as contrary to law, administratively burdensome, and unjustifiably contentious.   

Respectfully submitted, 
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� CAC represents the power generation, power marketing and cogeneration operation interests of the following entities:  Kern River Cogeneration Company; Sycamore Cogeneration Company; Texaco Kern Field Projects; Sargent Canyon Cogeneration Company; Salinas River Cogeneration Company; Texaco North Midway Cogeneration Project; Texaco McKittrick Cogeneration Project; Midway Sunset Cogeneration Company.





� EPUC is an ad hoc group representing the power production and marketing, large industrial consumer and fuel marketing interests of the following companies:  Aera Energy LLC; Atlantic Richfield Company; Chevron U.S.A. Inc.; Equillon Enterprises LLC; Texaco Inc.; and Tosco Corporation.


� See also Decision 99-02-085 where this Commission made the following Finding of Fact:  “14.  It is timely and appropriate to address the issue of transitioning short-run avoided costs energy payments to the clearing price paid by the Power Exchange as identified in PU Code § 390.”   


� In addition, ORA proposes an alternative methodology known as the “Heat Rate Cap.”  CAC has the same objections to this methodology – that it violates PURPA’s avoided cost principle and Sections 390(c)-(d), that it is administratively burdensome, and that it is contentious – as it does to the New Entrant methodology.  For ease of flow of argument, CAC will use the expression “New Entrant methodology” to refer to both of ORA’s administrative alternatives.  To the extent that ORA makes unique arguments in support of its Heat Rate Cap in its opening brief, CAC will address those arguments in its reply.  


  


� The American Heritage Dictionary of the English Language (3rd ed. 1996) defines the verb “to base” in this context as “to find a basis for; establish: ‘based her conclusions on the report; a film based on a best-selling novel.’ ”  Similarly, the Merriam-Webster’s Collegiate Dictionary and Thesaurus (World Wide Web ed. 2000) defines the verb “to base” as “to find a base or basis for - - usually used with on or upon.”





� This portion of ORA’s testimony was stricken at the hearing.  As part of the ruling, ALJ Cooke stated that: “[W]e do expect to see the argument that we’ve struck out of the testimony in briefs.  The fact that we’re striking it here is simply because it’s not something for the testimony and is properly within briefs.”  (Tr. 109:2-5.)





