

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA
Order Instituting Rulemaking 


)

on the Commission's Proposed Policies 
)

Governing Restructuring California's 
)
R. 94-04-031

Electric Services Industry and

)

Reforming Regulation



)

________________________________________)









)

Order Instituting Investigation

)

on the Commission's Proposed Policies
)
I. 94-04-032

Governing Restructuring California's
)

Electric Services Industry and

)

Reforming Regulation



)


OPENING COMMENTS OF NRG ENERGY, INC. ON


ASSIGNED COMMISSIONER AND ADMINISTRATIVE LAW JUDGE'S RULING


REGARDING REVIEW OF QF CONTRACT


RESTRUCTURINGS AND MODIFICATIONS
March 25, 1998




Diane I. Fellman








Attorney at Law








234 Van Ness Avenue








San Francisco, CA 94102








Telephone:  (415)703-6000








Facsimile:  (415)703-6001








Email:difellman@earthlink.net








Attorney for NRG Energy, Inc.

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA
Order Instituting Rulemaking 


)

on the Commission's Proposed Policies 
)

Governing Restructuring California's 
)
R. 94-04-031

Electric Services Industry and

)

Reforming Regulation



)

________________________________________)









)

Order Instituting Investigation

)

on the Commission's Proposed Policies
)
I. 94-04-032

Governing Restructuring California's
)

Electric Services Industry and

)

Reforming Regulation



)


OPENING COMMENTS OF NRG ENERGY, INC. ON


ASSIGNED COMMISSIONER AND ADMINISTRATIVE LAW JUDGE'S RULING


REGARDING REVIEW OF QF CONTRACT


RESTRUCTURINGS AND MODIFICATIONS


NRG Energy, Inc. ("NRG") files these Opening Comments pursuant to the Assigned Commissioner Neeper and Administrative Law Judge Janet A. Econome's Ruling dated February 6, 1998, as modified on March 3, 1998 ("Ruling").  The Ruling requests comments on the appropriate approach to further facilitate qualifying facility ("QF") contract restructurings or modifications and review thereof by the California Public Utilities Commission ("Commission").  To ensure that the optimal number of QF projects reach agreement with the utilities, NRG supports the adoption of the proposed QF Restructuring Reasonableness Letter ("QFRRL") process.  To assess the "reasonableness" of the negotiated agreements between the QFs and the utilities, NRG suggests that an appropriate measure of ratepayer benefits is the net present value of the payments above replacement costs ("PARCs"). 

1.
Please comment on whether the Commission should adopt the QFRRL Process set forth in Attachment A.


NRG applauds the efforts of the six utility and QF parties to reach agreement on an expedited approach for approval of QF contract restructurings and modifications.  Therefore, NRG recommends that the Commission adopt the QFRRL process as set forth in Attachment A of the Ruling.



The years of negotiations and discussions and filings preceding the Ruling should serve as a sufficient basis for moving forward without further evidentiary hearings.   The Commission needs to adopt this process expeditiously to encourage negotiations between the QFs and the utilities to proceed.  Doing so will take advantage of the potential ratepayer benefits by quantifying the utilities' Competition Transition Charge ("CTC") burden past 2002 as early as possible in the transition period.

2.
What should be the Commission's standard of reasonableness for approving a QF contract restructuring or modification?


In establishing the reasonableness standard for these purposes, the Commission must focus on a key objective: allowing the utilities to remove long-term contractual obligations for must-take power beyond the transition period thereby exchanging unknown payment liability for a known result.  The Commission has long supported the proposition that reasonableness should be determined by whether the benefits for QF contract modifications and restructurings fall within a range of reasonable economic and operational assumptions regarding the viability and future operations of the QF. (D.94-05-038, slip.op. at pp.11 and 12; D.96-09-019, slip.op. at p.3 (citing other authority))



The reasonableness standard must be based upon whether the ratepayers realize benefits on a net present value basis over what would have been paid by the utility if the QF had continued to lawfully operate under its power purchase contract, less the cost of replacement power, commonly referred to as PARCs.  NRG believes that reasonableness can be established solely by the QF and utility reaching an agreement that terminates a power purchase contract since the ratepayers benefit by the elimination of post-2002 CTCs.  The Commission has recognized this principle:



It seems obvious, at least to us, that a modification that left ratepayers economically indifferent but offered other identifiable but hard-to-quantify benefits would meet the minimum level of acceptability. (cf. Union Oil Co. of Calif. v. So. Calif. Edison Co., D.89-03-012)



D.94-05-038, slip. op. at p. 11

Thus, the Commission has given the utilities discretion in their negotiations to determine what risks are being eliminated by an agreement with the QF and to quantify the ratepayer benefits of eliminating those risks.  In the cases where a QF agrees to terminate a power purchase contract with fixed energy and/or capacity payments, NRG submits that the ratepayers benefit automatically because the precise amount owed to the QF is agreed upon.



The measure of reasonableness for regulatory value must not examine the "profitability" of the QF, i.e. expected profits for operations and possible financial gain through market sales options, as has been suggested by the utilities.  This approach ignores the contractual obligation of the utility to purchase the QF's power over the life of the power purchase contract regardless of the potential profit for the QF.  Furthermore, after March 31, 1998, revealing QF confidential financial information to the utilities will take on new meaning as the utility becomes a competitor of the QF as well as the buyer of its power.  NRG believes that this could be interpreted as an anti-competitive act and lead to anti-trust violations.  If the Commission chooses such a standard, then it will substantially remove the incentive for QFs to achieve their business goals through negotiations with the utilities.  Thus, QFs will be more likely to elect to retain their current contractual rights for the ten to twenty years remaining on the standard offer term, including the "must take" provisions and guaranteed fixed energy and long-term firm capacity payments and defeat the Commission's stated policy goals for this process.



As the electric industry enters the competitive era, it is necessary to consider the business consequences of overly zealous regulation.  In this instance, demanding the "best" value, exemplified by QF profitability as the standard, may not provide sufficient incentives for the QF to negotiate with the utility.  NRG submits that appropriate measure of "reasonableness"  should be defined as a level that provides an incentive to the QF to relinquish its standard offer power purchase contract with the utility and yet allows the ratepayers to realize benefits from restructuring or modifying that contract.  A measure that meets these precepts would be the present value of the PARCs.

3.
Should negotiations between QFs and utilities with respect to QF contract restructuring modification be voluntary?  Should utility decision on contract restructuring or modification be subject to reasonableness review?



By asking this question, the Ruling brings to the foreground the critical, underlying tenet of a successful contract restructuring and modification:  both the utility and QF business objectives must be achieved by the end result.  Since the QFs are not regulated by the Commission, the Commission does not have the regulatory authority to compel negotiation by the QFs.  In this instance, compelling negotiations by the utilities would likely shift negotiating leverage too far to the QFs and might result in lowered ratepayer benefit.  The Commission has long endorsed the principle that neither the QF nor the utility can be compelled to agree.  (See e.g., D.88-10-032).  NRG believes that the Commission should continue this policy.  Negotiations must be voluntary by all parties to reach a successful conclusion which is fair and reasonable for all concerned, including ratepayers. (D.93-01-048).



The Commission has already established that the utility must pass a reasonableness determination in any action its takes with QF contracts.  (D.88-10-032)  However, once the Office of Ratepayer Advocates ("ORA") has had an opportunity to review the reasonableness through the QFRRL or other process, there should not be de novo review by the Commission of the terms and conditions of an agreement as long as no objections have been filed, as stated in the QFRRL, Section 7.  Absent extraordinary circumstances, a determination of reasonableness by ORA should be affirmed by the Commission with minimal review.  



NRG would go even farther and suggests that the Commission impose a presumption of reasonableness on every QF/utility agreement for contract restructuring or modification prior to ORA review.  Such agreement represents long and arduous business negotiations between contracting parties, where the utility remains mindful of its regulatory oversight obligations.

4.
How should the shareholder incentive mechanism adopted in the Commission's Preferred Policy Decision be implemented?  Please discuss, inter alia, how the incentive mechanism should be calculated, tracked, and recorded?



NRG views this as a matter for the utilities to address.

5.
Set forth any other critical issues you believe necessary for the Commission to address now in order to facilitate QF contract restructuring or modification, and Commission review thereof.  Fully set forth your recommended resolution, the reasons therefore, the applicable Commission law and policy and whether your recommendation is consistent with this law or policy or is a change therefrom.



The critical issue for the Commission is to establish a policy that allows negotiations to go forward expeditiously and eliminates uncertainty from the outcome following ORA review.  If the Commission is truly interested in promoting QF contract restructurings and modifications, then the Commission should decide the issue on these pleadings earlier than July.  These are policy matters that have been discussed and debated for years. No need exists for evidentiary hearings or further agreed upon assumptions or methodologies.  



NRG offers no other critical issues for determination.
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