I.

EXECUTIVE SUMMARY

Pursuant to the Order Instituting Rulemaking in this proceeding, Enron Corp., Enron Energy Services, and Enron Capital & Trade Resources ("Enron")  hereby submit the following comments on the restructuring of the natural gas industry in California.


Enron applauds the Commission’s initiative to increase innovation, customer choice and competition in the natural gas industry, and remove the artificial barriers that a century of regulation has erected between the gas and electric industries.  In doing so, the Commission will bring long-overdue benefits to California’s economy and gas and electric consumers.  Enron also commends the Division of Strategic Planning on its report.  The Division’s report brings much needed insight and candor to the analysis of California’s gas industry and has significantly enhanced that analysis through a first-of-its kind assessment of gas and electric industry convergence.

Enron has actively participated in California’s gas industry restructuring since the Commission’s first attempts to move California’s gas industry from a monopoly industry with no choices for consumers to an industry marked by innovation, competition and choice. Enron’s participation continues.  Enron currently serves more than 10,000 industrial, commercial and residential gas customers in California.  Enron is also very active in California’s electricity market, despite great disappointment with the framework resulting from California’s initial efforts to restructure the state’s electric industry.  Nonetheless, Enron continues to aggressively pursue the very narrow set of opportunities that do exist and to seek out other opportunities in order to bring more innovative, lower cost electricity products and services to California’s consumers.
A.
A Vision for California’s Energy Markets

In keeping with tradition, the release of the Division of Strategic Planning’s report and recommendations shows the Commission’s propensity to lead, to advance the thinking which underlies the oversight of the industries it oversees, and to increase benefits for the state’s consuming public.  Now the Commission must act.  The first wave of gas restructuring that the Commission and the Federal Energy Regulatory Commission completed has been extremely successful, though uneven across consumer groups.  On the one hand, large consumers have enjoyed substantial price decreases and a whole new array of innovative, efficient gas products and services.  These benefits are the direct result of the innovation, competition and choice that have only partially replaced monopoly in California.

Unfortunately, California’s failure to complete the job of restructuring the state’s natural gas industry has left a considerable quantity of potential benefits untapped, particularly for small consumers, who have benefited disproportionately less than large customers.  Moreover, as explained further below, even large customers will benefit significantly if California moves forward with, rather than delays, the second wave of gas industry restructuring.  Further delays and inaction mean less competition, a continued lack of meaningful choices, less innovation, higher prices and less economic growth for Californians.

Undoubtedly, those wishing to hold on to the regulatory privileges of incumbency will oppose further restructuring.  The champions of the status quo will claim that consumers are not interested; they may even point to a lack of polls showing a definitive demand for market restructuring.  Lending credence to such claims will not advance California’s economic interests, will compromise the Commission’s decision making process, and will pose a threat to California’s economy.  The Commission is concerned with economic regulation and has historically based its decisions on the economic implications of a given issue, not on polls.  California has been well served under this approach.  A move to short-term, poll-driven decision making would represent a dramatic departure from the Commission’s economic focus, would subject California’s economic policy to the short-term vagaries of polling data, and would likely cause considerable uncertainty in California’s energy markets as a result.
B.
Strategies for Meaningful Choice and Competition in California’s Energy Industry

Against this backdrop of the pressing need for immediate Commission action and a decision making process grounded in sound economic principles, Enron recommends the following vision for the structure of California’s natural gas industry:
· Untangle Competitive Energy Services from the Monopoly Portions of California’s Energy Markets
· House all monopoly products and services in the incumbent gas and/or electric utility.

· Migrate all competitive, or potentially competitive, products and services to the marketplace.

· Separate the Incumbent’s Monopoly Activities from Its Competitive Ventures
· Transfer the incumbents’ merchant activities out of the monopoly gas and electric operations to separate affiliates, consistent with the Commission’s successful policy governing the incumbents’ non-core gas merchant operations.

· Transform the incumbent to a distribution only gas and/or electric company and end the inefficiencies, impediments to competition and customer confusion that has resulted from the current hybrid structure in which incumbents offer both monopoly and competitive products and services.

· Should the incumbent monopoly, or its parent, choose to participate in the market for competitive products and services, restrict that participation to affiliates subject to the Commission’s code of conduct and penalties designed to enforce the code.
· Move Investment, Pricing and Allocation Decisions to the Marketplace and Away from both Incumbent Utility Control and Outmoded Regulatory Processes
· Consistent with the Commission’s “Let the Market Decide” policy, foster to the maximum extent possible facilities-based competition in the market for intrastate pipelines, storage, distribution, gathering facilities and all other segments of the gas industry value chain.

· Require all holders of essential facilities—both incumbents and non-incumbents—to provide open, nondiscriminatory access on comparable terms, including interconnection to those facilities.

· Foster to the maximum extent possible the development of secondary markets based on a system of tradable rights across all segments of the gas industry value chain.

This vision of California’s energy market will enhance innovation, increase competition and choice, and benefit the state’s economy by (1) eliminating, rather than regulating at great expense to consumers and the economy, the incumbent monopolies’ market power; (2) building on the successes of past gas restructuring in California and in interstate gas markets; and, (3) fostering convergence of California’s gas and electric markets to create a competitive energy market.
C.
An Action Plan for Success
To achieve the vision outlined above, Enron urges the Commission to adopt the following action plan, which includes ten specific actions.  If adopted, Enron’s proposed action plan will establish a more efficient and competitive energy market in California by June, 1999.


Action One:
Transfer the incumbents’ gas and electric merchant activities from the monopoly utility to an affiliate; and establish a competitive program to designate a gas and electric default service provider responsible for:

1)  fulfilling the incumbent’s traditional provider of last resort obligation, 

2)  providing service in the event a service provider fails to perform, and,

3)  responding to an Abnormal Peak Day (APD) event on behalf of residential 


customers.  Implementation Date: No later than June 1, 1999.


Action Two:
Establish a non-bypassable charge to permit the incumbent to recover uneconomic assets deemed prudently incurred, verifiable and fully mitigated; and determine the amount, of such uneconomic assets, if any, based on the auction or divestiture process, not on an administrative procedure.  Implementation Date: No later than March 1, 1999.
Action Three:
Order PG&E, SoCalGas and SDG&E to either 1) create tradable firm rights in intrastate backbone transmission and storage facilities and auction those rights, or 2) divest those assets; and prior to divestiture or auction completely re-examine the Commission’s balancing rules to ensure consistency with a fully competitive market.  Implementation Date: No later than January 1, 1999.

Action Four:
Require market participants to post on an electronic bulletin board all transactions tied to the incumbents’ divested transportation and storage assets; and exempt from the bulletin board requirement transactions tied to incremental investments in intrastate pipeline and storage assets.  Implementation Date: No later than March 1, 1999.


Action Five:
Consistent with actions already taken by PG&E and SDG&E, unbundle demand charges for interstate transportation on SoCalGas’ system.  Implementation Date: No later than January 1, 1999.


Action Six:
Eliminate the artificial class distinctions established between “non-core,” “core” and “core subscription” by (1) removing current constraints on the ability of core customers to choose an alternative provider, and (2) discarding these classifications altogether.  Implementation Date: No later than June 1, 1999. 

Action Seven:
Rely to the maximum extent possible on the holders of rights in intrastate backbone transmission pipeline and storage capacity acquired in the auction, or transmission and storage assets acquired through divestiture, and other independent storage and capacity providers, to offer balancing, hub and market center services in the market place. Implementation Date: No later than June 1, 1999.
Action Eight:
Unbundle gas revenue cycle services in a manner consistent with the unbundling program the Commission has established for the electric industry.  Implementation Date: No later than January 1, 1999.
Action Nine:
Eliminate all balancing accounts and return to traditional cost of service regulation for the distribution system.  Implementation Date: No later than January 1, 1999.

Action Ten:
Attach to the incumbent monopoly responsibility for operating, maintaining and connecting customers to the distribution system, but build on the Commission’s policy of permitting third-party incremental investment.  Implementation Date: No later than June 1, 1999.

California has demonstrated that it can implement Enron’s proposal and bring additional benefits to consumers without compromising safety, reliability, consumer protection or other public policy concerns.  Indeed, measures of safety and reliability in the California and interstate gas markets point to increased reliability and safety since restructuring.  The Commission has established and continues to refine consumer protection programs so that they coincide rather than conflict with the move to more competitive markets.  The Commission has done the same in the area of public purpose programs by creating market-friendly mechanisms to ensure California continues to achieve its public policy objectives.

Enron commends the Commission for initiating the additional reforms that have thus far eluded California’s natural gas industry and the state’s economy.   The Commission has the opportunity to bring additional benefits to California’s consumers by building on the leadership and vision it has consistently shown in the march away from monopolies toward consumer choice in each of the industries it oversees.  Delays will mean more of the same—prices that are too high, products and services that are less innovative, and a two-class  regulatory structure that continues to grant small consumers less access to the benefits of competition than large consumers.  Enron looks forward to and appreciates the opportunity to help the Commission put an end to delay and establish a truly competitive energy market for all Californians.

II.

THE EVOLUTION OF RESTRUCTURING IN CALIFORNIA AND

LESSONS TO GUIDE ITS COMPLETION

It is important to review the events that have shaped California's current gas regulatory framework and industry structure in order to appreciate fully the additional changes that California requires, to build on the successes and avoid repeating the missteps. 

In the early 1980's, the California Commission sought to introduce competition between gas producers by paralleling federal initiatives.  The first notable federal order was FERC Order No. 380, which freed pipeline customers from onerous "minimum bill" obligations and permitted them to purchase pipeline system supply gas and transport less expensive gas supplies over interstate pipelines.
  The Commission supported Order No. 380 and began a program to allow larger commercial and industrial customers to transport customer-owned gas over the utilities’ intrastate systems.

In the next phase of gas restructuring, the FERC and the Commission attempted to further unbundle transportation over interstate and intrastate pipelines, respectively. The Commission actually ordered California’s incumbents to broker their interstate capacity rights to industrial and commercial end-users before the FERC established open access transportation on the interstate pipelines. Order No. 636 surpassed the Commission’s initiatives and transformed all interstate pipelines into open access common carrier lines.
  A key component of Order No. 636 was FERC's decision to completely remove interstate pipelines from the gas merchant function and require the pipelines to compete in the market for merchant services through marketing affiliates. The FERC also required that relations between the pipeline and the affiliate be closely reported and regulated to prevent unfair dealing.

Commencing with Order No. 436, the FERC substantially revised pipeline certification procedures by showing a willingness to forego costly hearings and determinations of need for new facilities in exchange for releasing customers from the obligation to give pipelines financial support.
 Within a few years of this policy shift, three major pipelines were built into California by Kern River Gas Transmission Co., Mojave Pipeline Co., and Pacific Gas Transmission Company.

This sizeable investment in new pipelines significantly lessened the value of firm capacity.  As a result, customers could secure the equivalent of firm service for prices more akin to interruptible service, which left the incumbents holding large amounts of devalued firm pipeline capacity. Yet core customers continued to pay full “as billed” rates, ostensibly in order to ensure supply.  Non-core customers paid the costs of extinguishing some of these upstream utility capacity rights through the Interstate Transition Cost Surcharge (ITCS).  These “stranded” interstate pipeline costs were the result of granting non-core customers access to unbundled capacity and the right to transport gas for themselves.  But core customers absorbed 10% of ITCS costs, even though regulations denied them access to the competitive interstate transmission market.

A.
Prompt and Bold Action by the Commission Is Necessary In Order To End California’s 
Two-Tiered Gas Industry Structure And Its Uneven Access To Benefits

While restructuring the nation’s natural gas industry began two decades ago, only recently have restructuring efforts made their way down the value chain to end use customers (the “burner tip”). For all practical purposes, however, it never reached small consumers. Although California began as a pioneer in bringing choice to the state’s largest consumers and restructuring gas markets, its efforts have lagged. Other states, including Ohio, Massachusetts, Georgia and Nevada are now successfully leading the next wave of gas restructuring and bringing additional benefits to their economies. 

1.
A Tale Of Two Classes Of Customers

As Figures 1-3 demonstrate, restructuring at the state and federal level has clearly benefited all of California’s gas consumers, while simultaneously maintaining a highly reliable and secure supply and delivery system. But the results have been most positive for the state’s large industrial consumers.  Since FERC and California began to restructure the natural gas industry in earnest, California’s large industrial consumers have enjoyed the downward pressure that competition puts on prices and the introduction of innovative products and services.  Enron, as a provider of gas and gas-related products and services, has contributed significantly in bringing these benefits to California.

California’s small consumers are likewise indisputably better off than they would have been if restructuring had not occurred.  But the savings are far less than they might have been due to the fact that California has two regulatory programs governing the natural gas industry—one for large gas consumers and one for small gas consumers. If the framework had been the same for small consumers, and assuming comparable percentage savings, small consumers would have enjoyed substantially greater savings over the same period.  

Large customers have enjoyed greater benefits because the regulatory framework for large consumers gives those consumers more choices, more competition, and more innovations to exploit.  Small consumers get less of each because the framework they face is different and inferior.  Large consumers have had, and continue to have, greater access than small consumers to those segments of the gas industry that California and the federal government have made competitive over the past twenty years. 

California’s regulatory framework significantly and unnecessarily constricts access by small consumers or their intermediaries to these same competitive gas and gas-related markets. Small customers face substantial impediments to choice in the form of participation caps, volume requirements and a regulatory framework that differs in few respects from the vertically integrated monopoly structure dominant throughout this century. California did not unbundle interstate demand charges for small consumers on PG&E’s and SDG&E’s systems until 1997.  These charges remain bundled in SoCalGas’ prices.   

It is therefore not surprising that participation in California’s “Core Aggregation Program” -- the program designed ostensibly to bring choice and competition to the state’s small gas consumer -- has never exceeded 7% of total volumes.  Indeed, as chronicled in the Division of Strategic Planning’s report, participation in California’s CAT program has even declined.
  By comparison, excluding SDG&E, energy providers other than the incumbent utility provide approximately 95% of non-core gas volumes.
 It is therefore equally no surprise that the benefits to large consumers have dwarfed benefits to small consumers. 

B.
An Opportunity To Mine Untapped Benefits And Foster Future Innovation

1.
California will squander a significant opportunity if the Commission focuses 
solely on making the program for core customers comparable to the non-core 
program.

Eliminating the artificial and outdated differences between the core and non-core programs is a modest and relatively simple step.  Enron supports the need to expeditiously replicate for small gas consumers the regulatory framework that has so successfully brought the benefits of innovation, choice and competition to large consumers for several years. 

But California should not limit its actions to those necessary to modernize the core program.  Doing so would ignore the additional benefits that large and small customers alike could reap if the Commission embraces the goal of expanding the breadth and scope of competition in all segments of the natural gas industry value chain through further restructuring.  For example, after twenty years of restructuring, there is no justification for the fact that California still lacks an effective market for intrastate gas transportation products and services.  Nor is there a meaningful market for storage products and services, or for revenue cycle services (i.e., metering and billing services).  Likewise, California continues to lack meaningful facilities-based competition in the construction, operation and maintenance of intrastate transportation, storage and distribution facilities. 

Figure 4 shows the extent to which California’s current regulatory regime unnecessarily exiles innovation to the upstream commodity and interstate capacity markets, and relegates far too much of California’s natural gas industry to regulation and monopoly—or near monopoly—control.  The state’s economy and consumers are worse off as a result.  Restructuring in telecommunications, airlines, surface freight and interstate gas markets shows that consumers benefit more when vigorous competition and the innovations that derive from competition occur to the greatest extent possible in each segment of the value chain.  See Figure 5.  The Commission must therefore not confine its efforts to the task of simply granting to small consumers the privileges that large consumers already have.  The Commission should instead focus on expanding opportunities for all consumers, small and large alike, which requires expanding significantly the scope of restructuring.  California’s economy and its citizens have paid a high price for the delay.  Enron applauds the Commission for announcing its intention to finish the job.

As described in the Division of Strategic Planning’s report, the increasingly rapid convergence of the natural gas and electricity industry also requires the Commission to reach beyond the status quo structure of California’s non-core gas market.  See Figure 6.  To a significant degree, regulations established in a bygone era are responsible for the lion’s share of the artificial differences in the way the two markets are regulated and operated, and the way in which electricity and gas products and services are developed, delivered and consumed.  In addition, as the Division of Strategic Planning’s report indicates, the restructuring of the electricity industry raises a number of significant concerns regarding market power tied to the current structure of the natural gas industry.  The Commission must seriously examine additional restructuring of the sort Enron proposes to ensure that such concerns do not become reality.

California’s vision for choice and competition on behalf of large consumers has been very successful. Small consumers have benefited, too, but they would have done significantly better under a single, comprehensive regime, rather the two-class system that exists today. At a minimum, therefore, the Commission must move promptly to provide small gas consumers with comparable access to the markets and benefits that large consumers currently enjoy.  But the Commission needs to do considerably more than the minimum actions required and do so expeditiously if it wants to bring the full benefits of a competitive energy market to California. 

C.
The Commission is Well Positioned to Finally Complete Restructuring of California’s 
Natural Gas Industry

The Commission has admirably led the country’s efforts to guide the state’s monopoly industries to a modern structure built on market forces and choices for consumers.  From that wealth of experience and expertise, several key lessons have emerged.  Those lessons should guide the Commission as it takes the much needed and long-awaited next steps to finish the job of restructuring California’s gas markets and finally bringing to both large and small consumers the benefits that have gone untapped for too long.
Lesson 1:
Competitive pressures discipline prices more effectively than regulation.

Those portions of the gas industry subject to competition have exhibited a high degree of reliability and safety, have experienced significant price declines, and are governed by market fundamentals.  The opposite is true for those portions of the market which regulation continues to shield from competition.  A brief examination of the bills of core and non-core customers supports this assertion.

The basic components of a customer’s gas bill are the commodity cost (the wellhead price); the interstate pipeline charges (which combined with the wellhead price represent the citygate price, or the price of gas delivered to the California border where the incumbent’s facilities accept the gas); and the incumbent’s margin (which represents the total price paid for intrastate transmission, distribution, storage, balancing, administrative and general, and customer service costs).  The margin represents the costs to deliver gas from the border to the burnertip and to provide the associated utility services all core customers receive.  The sum total of all the elements listed above is referred to as “the burnertip price,” or the price the end user pays.

As demonstrated by Figure 7, competition has caused downward prices in wellhead prices.  Today, changes in the commodity price of gas correspond to changes in market fundamentals such as seasonal changes, adverse weather conditions, the discovery of new gas supplies, and changes in supply and demand in other adjoining regions of the country.  Competition has applied similar downward pressure in the interstate pipeline industry, as evidenced in Figure 8.


Figure 7 also shows that with respect to citygate prices and the trend in prices for core customers, the story differs considerably.  Non-core customers have had choice in the market for interstate services and have correspondingly enjoyed competitive citygate prices. Regulation has until only recently required core customers to pay full-tariff rates for firm pipeline capacity held by the incumbent, and core customers have paid substantially higher citygate prices.  The costs associated with the lack of choice in interstate services for core customers are real and significant.  See Figures 9-11.

Moreover, unlike wellhead and citygate prices, the incumbent’s margin, represented by the difference between the burnertip price and the citygate price, has increased.  That margin has come to comprise a larger percentage of most customers' bills.  This experience mirrors national trends, where the failure to bring competition to small consumers has also increased the amount that the incumbent’s margin occupies in the burner tip prices.  See Figures 12-13.  The correlation between the absence of competition and increased incumbent margins is difficult to ignore, particularly when compared to the situation where customers have options. 

Customers located along the routes of the Kern River and Mojave pipelines have directly interconnected with the interstate pipelines and avoided LDC charges.  Customers closer to load centers have occasionally used the threat of bypass to obtain better deals from the utility, as happened in the case of the Mojave pipeline northern expansion.  In the case of the expansion, the Commission approved PG&E’s request to offer discounts for non-core customers to protect market share. Ratepayers partially absorbed the costs of those discounts.  The discounts led to the project’s failure, but arguably also led to less competition, higher prices and less economic growth. In addition, approval of the contract discounts seems to run contrary to one of restructuring’s basic premises—avoiding cost shifting among stakeholder groups.
Lesson #2:
The California Commission and FERC initially chose the correct path to gas industry restructuring, and the Commission should steadfastly continue down that path.

While FERC’s program to bring innovation, competition and choice to the interstate pipeline system will always require periodic fine-tuning, that program has proven extremely beneficial to all customers, including California’s LDCs purchasing gas and interstate-related services on behalf of their captive customers. While California’s gas program has lacked the comprehensiveness of FERC’s, the federal-state partnership has achieved success.  California should therefore substantially build on the existing market-based program and reject calls that amount to reinventing the gas industry wheel.

Lesson #3:
In competitive, or potentially competitive markets, structural changes are necessary to eliminate, not regulate, incumbent utility market power.

With regard to the formidable impediment to market formation that a century of monopoly imposes, the Commission has recognized that structural solutions are superior to regulatory solutions.  The Commission removed the incumbent gas monopoly from the merchant function in the non-core gas market; the Commission required California’s electric monopolies to divest their fossil-fired power plants and transfer control of their transmission assets; and the Commission has largely required the incumbents to form separate affiliates should the monopoly utility and/or its parent choose to compete to provide competitive services. Enron’s proposed action plan is therefore wholly consistent with the Commission’s current competition policy.  It is also consistent with both the actions the Commission has undertaken to achieve that policy and the experience the Commission has in carrying out those actions.  Indeed, the actions Enron proposes are in several respects modest in scope and magnitude when compared to those the Commission has taken in the electricity industry.

Lesson #4:
Look to the market as the most efficient means to create the mechanisms and 


institutions necessary to enable meaningful choice and competition.

Neither this Commission nor the federal government directed the gas industry to develop the hub system that so well serves the gas market today.  Instead, market participants, having perceived the need for market institutions, developed and bore the financial risk of the institutions and services they proposed to the marketplace.  Nor did the FERC order the interstate pipelines to establish gas “ISOs”, or “PXs,” or a variety of new government institutions to oversee them.  Neither FERC nor this Commission ordered the New York Mercantile Exchange, or any other market participant, including the incumbents, to develop and offer futures contracts, or other financial instruments, for natural gas.  This Commission and the FCC did not order the development of an ISO, a PX, or their

 equivalents in the telecommunications industry. 
    Both the interstate gas and long distance phone industries are fiercely competitive. The Commission’s continued efforts to enhance innovation, choice and competition in the natural gas industry should build on these proven successes, rather than ignore them in favor of complicated theoretical constructs with little or no track record.

Enron regrets that California chose to “re-invent the wheel” in the electric industry.  By mandating the ISO and a PX, California turned away from the successful experience of other restructured industries, including the natural gas industry, and embarked on a $20 billion experiment. The path taken in the natural gas industry has led to a robustly competitive interstate market for natural gas products and services.  Where the significantly divergent path pursued in the electric industry will lead is very uncertain. Despite Enron’s disagreement with the path California has chosen to take in the electric industry, Enron intends to work constructively to improve on that structure.  However, there is no need, and the Commission should therefore strongly resist, any efforts to replicate in the gas industry the government-spawned ISO and/or PX thus far pursued in the electric industry.


Another recent experience should persuade the Commission—and California—that replacing traditional monopoly regulation with new, elaborate regulatory schemes can not and will not result in innovation, competition and choice for consumers.  Only real markets and real competition can and will do that. 

California’s joint Electricity Report and Biennial Resource Update proceeding offers the most powerful example of the failure of regulation to “emulate” competition.  For nearly a decade the California Energy Commission and the Commission engaged in an arcane, highly technical exercise to determine in precise detail the hypothetically “ideal” power plant(s) that California’s investor-owned utilities should build.  The Commission then developed an extremely elaborate auction system, on the basis of which non-utility power providers would compete against the government-created, “theoretical” power plant.  By most accounts, the BRPU’s only success was the expenditure of an enormous amount of public and private resources.  Laudably, the Commission called for an end to the BRPU in favor of real competition when it issued its groundbreaking consumer choice proposal in April of 1994.  On the basis of that proposal, California has completed in 24 months a competitive auction for the entire stock of PG&E’s, Edison’s, and SDG&E’s fossil-fired plants.  Enron understands that, over the course of a decade, the Energy Commission’s Electricity Report and the BRPU never successfully completed an auction for a single power plant.

III.

RECOMMENDATIONS FOR RESTRUCTURING THE UNBUNDLED ELEMENTS

OF NATURAL GAS SERVICE


Enron recommends that the Commission require the utilities to transfer their merchant activities to an affiliate.  In conjunction with the transfer of the incumbent’s merchant function, the utilities must create tradable firm rights in intrastate backbone transmission and storage facilities and auction those rights, or  divest those same assets.  Together these recommendations accomplish two important goals.  First, it will provide a market valuation for the purposes of determining the incumbent’s stranded costs, if any.  Second, it will foster the creation of competitive markets for both intrastate backbone transmission and storage.  These steps  will address the substantial potential for the vestiges of incumbency to frustrate competition in California’s natural gas industry.  This strategy is also consistent with Commission competition policy which required California’s incumbent electric utilities to divest the entire stock of gas-fired power plants.  In the electric industry, the Commission recognized that the incumbents’ vertical market power would prevent competition from ever taking hold and that attempts to regulate the vertical market would fail.  The same concerns over vertical market power dominate the Commission’s current restructuring initiative in the natural gas industry.  Anything short of these measures will not work. 

The interstate capacity brokering program and  the divestiture process used to rid the electric industry of choice-damaging vertical market power offer proven, practical alternatives.  In particular, it provides a market valuation of the assets in question—an administrative process cannot and will not provide a reliable valuation.  The Commission should therefore adopt this strategy in gas restructuring and reject inferior regulatory approaches or hypothetical constructs.  As shown in Figures 14, 15, and 16, the proportion of the assets that this strategy affects is relatively small.  Intrastate and storage assets constitute less than a quarter of the total assets.


In addition, Enron recommends that the Commission order the incumbent gas utilities to unbundle the full range of services outlined in Chapter IV of the Gas Strategy Report.  Enron also recommends that the Commission direct the incumbents to make the other transportation related reforms described in that same chapter.  


The procedural mechanism the Commission uses for restructuring is critically important.  Based on the Commission’s experience of developing direct access tariffs in the electric restructuring proceeding.  Enron urges the Commission to use the rulemaking process to determine the basic policy issues raised by restructuring and issue a comprehensive policy decision.  The Commission should then order the incumbents to file uniform compliance tariffs, expeditiously, after obtaining input from all affected customer groups.  It is also critically important that the Commission insist that gas distribution tariffs are consistent with electric distribution tariffs to the maximum extent possible, in order to eliminate uneconomic distortions between the two industries as convergence progresses.  


To eliminate the geographic and/or utility-specific distortions that currently exist in California’s energy market, California must establish statewide, uniform tariffs.  The Commission must make it clear that adoption of the incumbent's tariffs requires substantial interest group support. This approach enabled the FERC to induce all of the major interstate pipeline to comply with Order No. 636 within one year’s time -- a task that the common-wisdom of the day declared unachievable. 


Enron has elected to discuss its proposal in one comprehensive presentation, divided by industry segment.   By referring to the specific sections of Enron’s proposal addressing each element of the gas industry, one can ascertain Enron’s position on the issues of interest to the Commission. Enron has chosen this approach in lieu of providing separate responses to each of the questions attached to the Order Instituting Rulemaking.  In the following sections, Enron offers its specific recommendations regarding the restructuring of each of the major elements of natural gas utility service. 

A.
Merchant Function Services


1.
Building On The Indisputable Success Achieved In California’s Non-Core Gas 

Market, The Commission Should Finish The Job And Move The Incumbents' 

Gas And Electric Merchant Activities To Affiliates.

Enron strongly supports the Gas Strategy Report's recommendation to move the incumbents’ merchant operations to affiliates.  This is the single most important step California must take to establish a competitive energy market.  The logic underlying this recommendation, represented by Action One in Enron’s recommended Action Plan, is clear and compelling.  FERC recognized the need to end the inherent and persistent conflict facing the pipelines in their dual role as owner-operator of essential facilities and competitor in the market for merchant services.  FERC ordered the pipelines to exit the merchant function in 1992 as part of Order No. 636.  SoCalGas, as a customer of the interstate pipelines, supported this critical piece of natural gas restructuring.
  The innovation, enhanced choices and robust competition resulting from that federal policy choice are undeniable and have greatly benefited consumers, including SoCalGas’ captive customers.  Indeed, the policy has brought considerable benefits to both gas and electricity customers, since electricity prices are linked to gas prices.

In light of the successful experience in the gas industry and the critical importance of industry convergence, the Commission must move the incumbents gas and electric merchant activities into one or more affiliates as part of this proceeding.  

As described in the Gas Strategy Report (at pp. 24-25), in 1990 the Commission ended the incumbents’ gas merchant operations in the non-core market in an effort to address allegations of market abuse and anti-competitive behavior.  That decision, like the comparable provisions of FERC’s Order No. 636, has demonstrably benefited California’s economy, its gas and electric markets, and large, non-core energy consumers generally. The Commission’s decision followed a period from 1986 to 1990 during which the incumbents’ participation in the non-core market seriously impeded the development of meaningful choice and competition.  Indeed, the Commission was so concerned that it went further by banning the creation of incumbent marketing affiliates.
 

2.
The Incumbents’ Role in Merchant Activities Creates An Inherent Conflict of 

Interest and Keeps Prices High

At present, the incumbent utilities and interstate pipelines are both excluded from California’s non-core gas commodity market.  As evidenced by the trends in new products and services and gas prices, exclusion of the incumbents from the merchant function has resulted in extensive innovation, intense competition and expanded choices for customers in interstate and non-core gas markets.  

This situation  contrasts sharply with California’s core gas markets, where the incumbent remains enmeshed in an intense conflict of interest between providing merchant services and controlling essential transportation facilities.  At the same time, the incumbents have a variety of marketing tools sanctioned by regulation, such as discounted distribution rates, to retain customers. Under these circumstances, California and the Commission will fail to achieve its competition policy goals and California’s economy and its consumers will suffer as a result.  


Removing the inherent conflict the incumbent monopoly faces will also prevent discriminatory access.  Unbundling the interstate system exposed significant cross-subsidies. Separating the incumbent’s merchant and distribution functions will expose and eliminate any cross-subsidies currently impeding entry and competition. When the incumbent does not compete with new entrants, but only provides essential inputs, the incumbent will appropriately view these firms as valued customers rather than as threats, and cooperation will replace resistance.


 Enron submits that the incumbent monopoly’s presence in, and resulting dominance of, the merchant function in California’s core gas market represents a principal reason underlying the marked difference in prices paid by core and non-core for gas services.  As evidenced in Figure 7, the core market has paid substantially more for delivered gas in California than has the non-core -- significantly more than cost-causation principles would seem to explain.  See also, Gas Strategy Report, pp. 22, Chart II-8. 



3.
Moving the Incumbents’ Merchant Function to Affiliates Will Foster, Not 


Diminish, Innovation, Choice and Competition

The incumbents and their surrogates will argue that moving the incumbents’ merchant operations to an affiliate will lessen competition by removing a competitor from the marketplace. Such claims are inconsistent with the Commission's actual experience in the non-core market and with the FERC’s experience in the interstate gas market.  Moreover, the Commission’s decision to end the incumbents’ merchant role in the non-core gas market does not represent a complete ban on participation.  Under existing policy,  the utility  may participate in non-core gas sales,  as long as that participation occurs through an affiliate.  Enron logically recommends that this policy be extended to the rest of California’s gas market.  Utility affiliates could compete to sell gas so long as they comply with the affiliate transactions code of conduct.  

Removing the inherent conflict by having the incumbent move the merchant function to an affiliate is the preferred policy, and an appropriately balanced one.  Consumers benefit because competition is real and robust.  Shareholders benefit because the enterprise of which they own has the opportunity to compete for market share.
  And non-incumbent gas merchants benefit because the inherent conflict with the incumbent monopoly has been eliminated and their ability to compete on an equal footing greatly enhanced.

The Gas Strategy Report discussed several options for the merchant function, including the creation of an Independent Purchasing Agent (IPA).  Enron strongly opposes any such concept.  The Commission should not replace today’s framework, which prevents small consumers from having meaningful choices, with another mechanism that does the same thing.  The gas market has performed very well without a single purchasing agent for non-core gas customers, and Enron submits that a competitive market of multiple suppliers is the best and only way to ensure that customers obtain adequate supplies at the market price.  The Commission must not place the merchant function in the hands of a new, unproven entity, particularly a government-created entity, that would evade competition's disciplining effect. 

The essential reliability function of providing gas in the event of emergencies of any kind, including weather and/or contract failure can be addressed separately from the primary merchant function.
  Moving the merchant function from the incumbent to the competitive market has not compromised reliability and safety in either the interstate or non-core markets.  Indeed,  measures of safety and reliability point to the opposite result.    See Figure 3.


Finally, the Commission should eliminate the current core subscription service.  Core subscription may have served a useful purpose in the past, but its usefulness has waned.  The Commission initially created core subscription service as a "backstop" service for non-core customers who preferred to forego market opportunities and pay a premium for service from the incumbent.  In creating that program, the Commission intentionally made core subscription less attractive than non-core service in order to avoid "frustrating [the Commission's] objective of more competition..."
  The need for core subscription service for non-core customers has simply run its course.
  PG&E has already agreed to the elimination of  core subscription (albeit on a phased basis) as part of the Gas Accord.
B.  
Interstate Transportation


1.
The Commission Has Nearly Completed THIS DOCUMENT WAS SAVED IN WORDPERFECT 5.1Unbundling of Interstate 



Transportation Capacity And Must Ensure That Unbundling Is Consistent 


Statewide. private 

Recognition of and the need to end the two-class structure that exists in California’s gas market is a key focus of the Gas Strategy Report.  Past treatment of interstate pipeline demand capacity, which foreclosed access to competitive markets, has contributed significantly to the creation of this structure.  Specifically, non-core customers have enjoyed the benefits of unbundled interstate pipeline capacity for close to a decade, during which time the market value of that capacity has remained at a fraction of the full as-billed-rate.  Core customers, in sharp contrast, were denied access to the competitive market for interstate pipeline capacity and have borne the full costs of the long-term contracts for capacity held by the incumbent utilities.  In addition, core customers have absorbed a portion of the incumbent’s costs left stranded by permitting non-core customers to choose from among competing suppliers of interstate capacity.  In the Gas Strategy Report (at pp. 16-21), the problems associated with the existing two-tiered system are graphically displayed in Charts II-1 through II-7.  When compared by market segment, as shown on Figure 7, this marked difference has forced core customers to pay substantially more for delivered gas than a non-core customer with competitive alternatives.   

Commission policy has rightly recognized the inequities inherent in this situation and, well in advance of this proceeding, the Commission made clear its intent to unbundle interstate pipeline capacity for core customers and provide these customers with more alternatives. The Commission required the incumbent utilities to unbundle interstate pipeline demand charges from core transportation rates in 1995.
  The Commission did so with the intent of giving customers participating in the core aggregation transportation (CAT) program access to interstate capacity markets. PG&E unbundled interstate pipeline capacity for core transport customers as part of the PG&E Gas Accord.
  Likewise, consistent with Commission direction in its last BCAP, D.97-04-082, SDG&E, unbundled its interstate pipeline capacity ahead of the schedule set in D.95-07-048.
  SoCalGas has filed an application designed to grant its core customers access to unbundled interstate pipeline capacity.
  Among the issues to be considered in that proceeding is the appropriateness of  SoCalGas' proposal to allocate all "stranded costs" to core customers and to move to a market rate for its own core procurement customers.  The Commission appears ready to move forward with that application ahead of and distinct from this proceeding.  Enron supports this approach since it would mean that, as promised in 1995, all of the state's gas consumers would finally have access to the market for interstate capacity before the end of 1998.


Enron has entered its appearance in SoCalGas’ unbundling proceeding and will fully develop its position on SoCalGas' proposal in that proceeding.
  However, in the context of this proceeding, Enron agrees with the Gas Strategy Report (at p. 44) that a basic action item to a restructured market for gas is the complete unbundling of interstate pipeline capacity.  As discussed in more detail below, Enron also recommends that the incumbent utilities move the gas and electric merchant function to an affiliate, just as they did in the non-core market several years ago.


As recognized in the Gas Strategy Report (pp. 44-47), the Commission must address the recovery of stranded costs associated with interstate pipeline capacity unbundling. However, as noted in the Gas Strategy Report, this issue primarily relates to SoCalGas insofar as the other utilities have already addressed the issue and implemented recovery mechanisms. As such, with respect to uneconomic assets tied to interstate unbundling, Enron recommends that the Commission confine its efforts to SoCalGas. 

C.
Intrastate Transportation


1.
In Order to Determine a Market Value for Stranded Cost Valuation, and to 


Create a Competitive Market for Intrastate Backbone Transmission Facilities, 

the Commission Must Require that the Utility Either Create Tradable Firm 


Intrastate Capacity Rights and Auction Those Rights, or Divest Its Intrastate 

Backbone Transmission Facilities.


One of the gas incumbent’s most important assets is the intrastate transmission network, commonly referred to as the “backbone" transmission system.  These long distance, high-pressure lines have attributes more akin to FERC-regulated interstate pipelines than to distribution facilities and are operated in an entirely different manner than the sprawling network of distribution lines which deliver gas to the end-user’s burnertip.  Yet, with the exception of the limited secondary market created by the PG&E Gas Accord, there are currently no firm, tradable rights to intrastate capacity.  Instead, the incumbent gas utilities operate their backbone systems as a monopoly function, receiving as much gas from the borders of their systems as the interstate pipelines can deliver.  


The Gas Strategy Report (at p. 51) implies that intrastate transmission “will continue to remain a natural monopoly.”   Enron disagrees strongly with this assertion.  As demonstrated by the data on the difference between California citygate and burnertip prices, there is little competitive pressure on the utility margins for intrastate transmission and distribution service.
 Yet from a technical standpoint, California's intrastate backbone system is effectively identical to the interstate pipeline system.  Indeed, PG&E has stated in its GRC Application that “[a]lthough PG&E’s intrastate pipeline is not regulated by FERC, it is in the best interest of the market and PG&E’s customers that PG&E align its practices and systems with standards which apply to interstate pipelines connecting to PG&E’s California system.
  


The only impediment to establishing comparable or greater competition in the state's intrastate backbone system is California's regulatory framework.  Enron respectfully questions the basis of the conclusion in the Division's report regarding intrastate transmission.  The most effective means of finally introducing much needed competitive pressures is to permit competition within California for intrastate transmission.  This should be accomplished by either (1) creating tradable firm rights in intrastate backbone transmission and storage facilities and auctioning  those rights, or (2) divesting these assets.  Moreover, this will also provide direct market valuation for any stranded costs related to these assets.



Enron also recommends that the Commission condition its approval for auction or divestiture on a requirement that the new holders of capacity on the backbone systems maintain an electronic bulletin board and post capacity availability and all transactions for capacity on a real time basis.  Enron believes that such a requirement would go far toward eliminating the concern raised by electric generators and others that some may use the intrastate system to restrict access to interstate supplies or to manipulate electric generation costs.  Enron recommends against imposing this requirement on new competing pipelines or incremental investments in existing pipelines.  However, the role of the current backbone facilities is so crucial that the Commission should err on the side of ensuring full disclosure.   


In  the case of a capacity rights auction, the Commission will have the jurisdiction to require the utility to maintain the electronic bulletin board.  In the case of divestiture, if the new owner of divested backbone facilities does not also own interstate pipelines connected to the backbone facilities, the Commission would very likely have jurisdiction over the new entity as a public utility.  This would permit the Commission to enforce and oversee the bulletin board requirement directly.  However, the Commission should include the requirement in the order approving divestiture to ensure that the new owners were fully apprised of the obligation to provide the bulletin board disclosures. This requirement builds on the information and bulletin board requirements interstate pipelines currently face.  This system has been successful and is one with which the market is comfortable.  Enron’s recommendations are similar regarding the divested utility storage facilities. 
To avoid replacing one monopoly with another, the Commission should consider placing caps on a given party’s ability to purchase backbone capacity, as it did with the auction of generation facilities.

Enron opposes an independent gas system operator to control the utilities' intrastate transmission network.  Even the brief experience to date with an ISO in the electric industry leads inexorably to the conclusion that an ISO is expensive, difficult to create, erects an additional barrier between consumers and innovation, and frustrates competition by new market participants. 

With respect to ratemaking, the Gas Strategy Report (at 50-51) recommends that the incumbent utilities bear the risk of recovery for the costs of unbundled service.   DSP points out that the utilities are already partially at risk for the recovery of intrastate transportation revenues, citing the provisions of the SoCalGas Global Settlement and the PG&E Gas Accord (D.94-07-064, and D.97-08-055, respectively).  This fact is important, since it demonstrates that at least PG&E and SoCalGas believe they can control their costs of intrastate service.  However, Enron believes that placing the utility at risk for cost recovery of backbone services is insufficient to achieve innovation, choice, and competition in California’s gas industry.  The combined ownership and control of backbone transmission, storage, and the distribution system gives the utilities substantial vertical market power and the ability to abuse that power.  


The Gas Strategy Report (at p. 53) also points to the increased allocative and investment efficiencies that the creation of a secondary market for intrastate capacity promises.  Enron strongly supports the formation of secondary markets for capacity, whether inter- or intrastate. The one feature the Commission should not adopt from the federal interstate program is the cap on prices in the secondary market.   However, the effectiveness of any secondary market will erode if incumbent concerns about the risk of bypass influences its strategies and tactics.  Consistent with the Commission’s findings in the electric restructuring proceedings, Enron believes that the use of California’s backbone transmission system will be most efficient only if California severs the current linkage between the control and operation of the intrastate backbone transmission and distribution system.  


Enron also concurs with the DSP analysis and urges the Commission to closely examine the relationship between the rate design for intrastate gas transmission and the rate design for electric transmission.  Currently, both PG&E and SoCalGas have forms of zone rates in effect.  At the same time, the ISO-supervised electric transmission grid is designed to utilize congestion pricing which also results in differing prices within several large zones in California.  These two systems may be compatible, but the optimal solution is unclear at this point.  Enron urges the Commission to examine the effects in the market of California’s current gas and electric transmission rate design to guard against any uneconomic incentives.

D. 
In Order to Determine a Market Value for Stranded Cost Valuation, and to Create a 
Competitive Market for Storage, the Commission Must Require that the Utility Either 
Create Tradable Firm Storage Rights And Auction Those Rights, or Divest Its Storage 
Services


The Gas Strategy Report recommends unbundling storage service from core customers’ rates, in the same fashion that non-core customers are currently able to acquire storage on an unbundled basis.  Core customers and their agents or marketers should have independent access to storage services, as one among many risk and reliability management tools available to gas users.  However, for reasons similar to those stated above, the incumbent utilities should either create tradable firm storage rights for all the incumbent’s storage capacity and auction those rights, or divest its storage assets.


Like Enron’s recommendations for backbone transmission facilities, Enron recommends that the Commission condition approval for storage auction or divestiture on a provision requiring the holders of the storage capacity to post the availability of capacity, injection and withdrawal rights on an electronic bulletin board maintained by the storage operator.   In the case of tradable capacity rights, the Commission will have the jurisdiction to require the utility to maintain the storage electronic bulletin board.  In the case of divestiture, to the extent that the new owner qualifies as a public utility, the Commission can impose the requirements directly.  As in the case of backbone transmission systems, the Commission should place caps on the percentage of storage that a single entity could purchase in the initial auction.  Likewise, Enron does not recommend imposing this requirement on new entrants bringing incremental assets and services to a competitive storage market.


Enron reminds the Commission of the numerous, lengthy and acrimonious conflicts which have occurred in the industries the Commission oversees regarding the inherent conflicts of interest incumbents face daily.  From PG&E’s operations of its intrastate pipeline system to Edison’s power contracts with Mission Energy and its entreaties to customers to “Do Nothing,” California’s recent regulatory history is replete with concerns over such conflicts.  The costs of policing and litigating such conflicts and the reductions in benefits they engender are substantial. California will be ill-served if consumers are placed between incumbents and these market-damaging conflicts, particularly when a proven, effective and less costly alternative exists.  For these reasons, either of Enron’s proposed structural solutions are clearly preferable.


The Commission already attempted to encourage an independent storage market in 1993 when it unbundled non-core storage.
   Only one entity, Wild Goose Storage Inc. has made it through the extremely time-consuming, resource-intensive process to achieve the status of a certificated gas corporation.   During the process, an incumbent gas utility urged the Commission to apply to Wild Goose all of the regulatory controls applicable to incumbent utilities.  Such requirements represent unnecessary and formidable barriers to entry, and are contrary to restructuring’s most basic premise.  The incumbent’s actions in that case derive directly from the conflicts of interest embedded in the current regulatory framework, and offers another reason why California must pursue one of Enron’s structural solutions

E.
Gathering Facilities Should Be Divested To Promote Competitive Gathering 
Services

In California, gathering facilities connect production to the intrastate transportation system or, depending on location, directly to the distribution network.  Under present ownership and regulation, the incumbent utilities own gathering facilities and provide monopoly gathering services.  Enron supports California’s specific policy requiring the incumbents to divest their gathering facilities and that the Commission foster a competitive market for gathering services.

In D.89-12-016, the Commission directed PG&E to incrementally divest its gathering facilities.  PG&E, in its Gas Accord, has offered its gathering facilities for sale.  Once completed, gathering services will be provided on an off-system, competitive basis.

F.
Distribution Services

1.
The Incumbent Utilities Should Comprehensively Unbundle Distribution 


Services And Offer Those Services Under Uniform, Statewide Distribution 


Tariffs

Competition is the best means to place downward pressure on California's consistently rising gas distribution prices.  Accordingly, the Commission should introduce competition in distribution through full unbundling of balancing, revenue cycle services, and behind the meter services.  In addition, as recommended in the Gas Strategy Report (at p. 49), the utility should be placed at risk for recovery of its unbundled services.   However, Enron would place the utility at risk for more than storage, brokerage fees and revenue cycle costs. The incumbents must face direct competition in the provision of distribution services for consumers to benefit.  

The potential for uneconomic bypass is often cited as the reason to restrict competition in distribution.  But past events demonstrate that the threat of distribution bypass, and the reality of bypass in certain cases, have benefited consumers without upsetting the incumbent's risk-reward profile.  The introduction of direct competition to utility distribution service in the form of the Kern River and Mojave pipelines is but one example.  Kern River and Mojave, as FERC-regulated interstate pipelines, constructed facilities from the California border to Kern County, California, and directly connected with a substantial number of industrial customers located along their route.  These customers bypassed SoCalGas' facilities entirely.  Kern River and Mojave are frequently cited as potential sponsors of additional bypass pipelines into Southern California.  Indeed, in the P.E./Enova merger case, it was revealed that SDG&E has on more than one occasion considered participation in such a project and used the threat of bypass to extract rate reductions and other concessions from SoCalGas.

Thus, large customers who bypassed the LDC have benefited, as have customers who secured discounted rates from SoCalGas to refrain from bypass.  However, other customers have benefited (or at least not been harmed by the bypass threat) due to the competitive pressures that new interstate pipelines have placed SoCalGas’ distribution rates.  At the same time, SoCalGas shareholders have enjoyed earnings in excess of authorized returns in every year since Kern River and Mojave entered the market, continuing a string of fourteen such profitable years.
  These events point to the need to foster more competition in the distribution market and to free ratepayers from the burden of financing the incumbents' discount rate offerings. Enron notes, however, that California policy forces captive customers to subsidize incumbent discount offerings used to retain market share.  The Commission should end this policy immediately.

The incumbent utilities must also adopt a competition-friendly gas distribution tariff.  That tariff must: (1) provide non-discriminatory comparable access and pricing of essential services by the utility distribution company to all gas suppliers and shippers; (2) provide consumers, both large and small, real and effective choices with respect to metering, billing and customer care services, including credits equal to the fully allocated cost of those services; (3) move all competitive service offerings out of the incumbents’ operations into affiliates pursuant to Commission-approved affiliate transaction rules; and (4) provide that combined electric and gas utilities must use a single set of tariffs, procedures, and rules to implement customer access to both electric and gas service where practical.  


Absent uniform tariffs, competing service providers will face severe impediments to entering the California market since they will face the very significant cost of having to enter three different, artificially-created markets instead of one.  The experience in the electric restructuring proceeding is instructive.  In spite of repeated calls by marketers, customers, and other interested parties for uniform tariffs, all three electric utilities crafted substantially different tariffs.  The incumbents' insistence on individual tariffs forced intervenors to draft their own direct access tariff for submission to the Commission.  The Commission adopted the intervenors’ version of the tariff in most respects.  To avoid a repeat of the unnecessary delay and expenditure of significant resources, the Commission should insist on uniform tariffs from the outset and inform the incumbents that failure to achieve substantial intervenor support for their tariffs will result in the consideration of alternative tariffs submitted by other parties.  Only a clear expression of the Commission’s intent will provide the incumbents with the necessary incentives.


The Commission should actively foster industry convergence by tearing down the artificial regulatory walls constructed over the years between natural gas and electricity industries.  In keeping with that goal, the Commission, incumbent utilities and other industry participants must carefully examine the new tariffs to insure that any existing barriers are eliminated and no new barriers are erected. 
 G.
Reliability Services


1.
A Competitive Procurement Market Can Ensure Reliable Customer Service 


While Enhancing Competition


Reliability has two aspects:  safety of gas operations and the assurance that customers will receive the gas service they need when they need it, even in periods of peak demand, such as a winter cold spell.  Enron's recommended market model can provide both aspects of reliability. Furthermore, there is no need to create either a Gas ISO or an IPA in order to ensure reliability of gas service for residential customers.


Safety

In general terms, natural gas facilities are operated with modern technology that drastically reduces the potential for accidents. A substantial portion of the North American gas industry operates on the type of open access market model that Enron recommends for California, and both interstate pipelines and LDCs operate safely on a daily basis. In fact, reliability and safety on the interstate system have increased because the pipelines are no longer focused on marketing activities.  See Figure 3.  Instead, they have become common carrier pipe companies, focused on running an efficient and safe pipeline, minimizing interruptions for maintenance or unanticipated operational problems.  This focus stems from the pipeline’s direct financial incentive in keeping the gas flowing. 


Competition Has Enhanced Security of Supply 

Somewhat more complex is the goal of ensuring that customers have the gas they need on demand.  The most basic element of supply reliability is determining who will buy the gas for a customer on a day to day basis.  In the 1970s, the pipelines performed this task, assembling large pools of gas into pipeline system supply portfolios for sale to the pipelines' utility customers.  Neither the incumbent utility, nor the end-user, had any choice of providers.  When the FERC moved the pipelines out of the merchant function into affiliates, the incumbent utilities assumed the dominant role in purchasing gas for its customers.   The California Commission had already moved the incumbents out of merchant activities for the non-core market only and Enron recommends that the Commission extend that policy to the remainder of the gas market.
  


For purposes of the reliability issues at hand, however, the merchant function is not restructuring’s primary concern.   Numerous producers, marketers and aggregators already compete in the non-core market.  Enron expects that the substantial residential load in California will attract competition among many sellers once the Commission grants small consumers the same access to competition that large consumers enjoy  and moves the  incumbent's merchant function to an affiliate.   Indeed, when the Commission  moved the incumbents out of the non-core merchant function, the Commission did not engage in a detailed examination of the competitiveness of the gas commodity market of the sort proposed in the Division of Strategic Planning report. 


As a successful marketer and pipeline operator with a proven track record, Enron takes concerns over reliability very seriously and has a considerable interest in ensuring that reliability standards are maintained.  Enron appreciates questions regarding the effect—if any—that further unbundling and customer choice might have on system reliability and reliability of supply,  particularly with regard to residential consumers whose well-being depends on gas service in cold weather.  

The restructuring of the interstate pipeline system is clearly a successful example of open access implementation.  However, the transformation of interstate pipelines from monopoly merchants to open access carriers was not done haphazardly.  On the contrary, the industry and its regulators put in place a number of safeguards to ensure that reliability would be maintained and then let the market take its course.  For example, FERC Order No. 636 required that pipelines make “no notice,” or instantaneous, transmission service available, which greatly assists shippers and end-users in times of extreme load.

In addition, pipelines retained certain operational controls and impose balancing charges or penalties to ensure performance by market participants.  To operate reliably and protect themselves financially, pipelines also put agreements in place to govern the scheduling and resolution of imbalances at interconnections with other pipeline systems. Equally, if not more important, pipelines now have access to a considerably more flexible market overall, which enhances their ability to operate reliably.

These tools have performed quite well, most notably during historic low temperatures during the winter months of 1994 when firm service interruptions were very limited and isolated.  At the same time, rolling brownouts of electric service in the highly regulated electricity sector occurred in many areas. Indeed, some of the interruptions in firm gas service were due to electricity shortages at electric powered compressors.  In her report to Congress on February 9, 1994 on the industry's performance during the severe weather, FERC Chair Moler emphasized the open access nature of the pipeline system as the key to the strong performance and recommended similar measures to solve the problems that arose in the electric industry’s performance. With similar safeguards, and provisions to ensure that all customers have qualified entities providing the gas commodity, balancing, and reliability services, California end-users will be equally well served.

Default Service
One of the most important aspects of reliability service is the responsibility for  providing the gas commodity under adverse circumstances—default service.   The default service function is distinct from the merchant function discussed in Section III.A.   Default service focuses on ensuring reliability of service to gas customers and is comprised of several different components. Who will provide supply reliability when gas supplies are scarce or expensive?  Who will provide gas if the customer’s ESP fails to deliver gas or goes out of business?  Who will purchase gas for a customer who does not choose an ESP?  Who will provide gas service to low revenue, high cost customers that other marketers do not wish to serve--the provider of last resort function? 

Experience in other states shows that competition can and should be brought to bear on these public policy objectives.  In Ohio, Columbia of Ohio included in its choice program a competitive bidding mechanism to determine who would provide service to low income customers. The program has successfully used a market mechanism to determine the default service provider for low-income customers.  

The Commission must ensure that qualified entities stand ready to provide gas to residential customers at reasonable rates when contingencies arise. Enron recommends that the Commission unbundle the default provider/provider of last resort function, and replace the current monopoly  provision of default service with a market mechanism.  This would complement, rather than conflict with, unbundling the merchant function and would allow all customers to choose their gas supplier.  In this way, the Commission can ensure that a proven and reliable backup is available. As in the case of the merchant function, the incumbent utility could not offer the services directly, but its affiliate could compete to provide reliability services.

The Commission should make the transition to a competitive default service a quick one, and provide a date certain by which to fully unbundle.  This should occur at the same time that the incumbent transfers its merchant function to an affiliate.  All customers would have to select a new gas supplier, or have a supplier or supply aggregation group assigned to them.  There are several examples of procedures which regulators have used successfully to accomplish this structure.

For example, the Commission could create retail  marketing areas (RMAs).  An RMA could consist of customers in a grouping of 50,000 to 150,000 meters and would be formed from contiguous areas for ease of access to distribution and transmission services.  Each RMA would also be required to represent a diverse population of income groups and customer classes.  Energy service providers would then compete to serve one or more RMAs. 

 Alternatively, the Commission could allow all customers to file ballots choosing a commodity supplier after a period of customer education and marketing.  Customers who did not elect a supplier could have a supplier assigned randomly or in proportion to the market share of the suppliers selected through the balloting process.
  When the incumbent transfers its merchant function to an affiliate, the Commission must likewise ensure that contracts are in place to provide default service for all residential and small commercial customers.  This requires a Request for Proposals (RFP) and implementation before the transfer takes place.  Larger customers will not require state-managed default service since they can contract for such services on their own.     

The Obligation to Serve

The traditional concept of “obligation to serve” in the gas industry differs from the one traditionally applied to the electric utility industry.  Throughout California, significant  portions of the state simply do not receive service from the state's gas incumbents.  The utilities have declined to expand their distribution systems in these regions to match expansion of the electric power grid.  In 1997, the Commission granted a certificate to Alpine Natural Gas Co. to be a gas corporation. The Company plans to introduce natural gas service to portions of the Sierra Nevada foothills where PG&E gas service is scarce or absent.
  In effect, there is already inter-fuel and inter-utility competition for these areas of California.  This competition offers the best hope of bringing gas service to outlying customers throughout the state.  


In essence, the incumbent’s obligation is limited to connecting new customers where its distribution system is already in place, pursuant to Commission-approved line extension rules.  These rules increasingly place more of the cost of interconnection on the customers themselves.
  As a result, new customers bear a substantial cost burden because Commission-approved tariff rules allow the utility to charge new customers for the actual construction cost of new interconnection facilities, the state and federal taxes on the customer’s contribution to the cost of construction, and ongoing fees to cover the utility's “cost of ownership”.  These costs have resulted in substantial pressure on the Commission to allow customers to construct their own facilities, and to allow interconnection of these facilities to the utility system.  The Commission has recently made permanent a pilot program authorizing third party construction.
  Enron applauds this facilities-based competition policy, and notes that it moves the Commission ever-closer to allowing market forces to operate in the provision of distribution service, further eroding the notion that traditional utility distribution service is a natural monopoly.   
H.
Revenue Cycle Services

Unbundling the cost of providing revenue cycle services is another crucial part of a successful natural gas restructuring strategy.  These services include all non-pipe services, like billing and collection, metering, and consumer services, and they support distribution as well as transportation and storage.  Transferring responsibility for the development and delivery of these services from the monopoly to the marketplace will enable competitive providers, including affiliates of the existing utility, to bring innovation, efficiency, and customer choice to an area of utility service that the industry has neglected for far too long.  In competitive retail industries, the information revolution has caused extensive restructuring of the means used to communicate with customers, measure services purchased, remit bills and collect payment. As a result, this has  increased efficiency and lowered costs.
  

In contrast, incumbent utility meters are still read by employees who must walk to the premises of every customer in their service territory, and incumbent billing systems rely on out-dated proprietary computer systems.  The high costs of these processes are passed on to customers. These revenue cycle and customer service expenses make a significant contribution to the incumbent’s high distribution margin (See Figure 7).  Traditional cost of service rate regulation has neither controlled nor reduced these costs. There is no reason to continue to force the state’s consumers to shoulder these high costs when less expensive alternatives are readily available in the marketplace and routinely used by firms in competitive industries.  Enron believes that consumers will benefit most when the Commission adopts revenue cycle unbundling principles consistent with those adopted in the electric restructuring proceeding.  Enron and other parties are already engaged in an effort to determine appropriate revenue cycle credits for gas service, as the cost of revenue cycle services for gas customers is an important element in determining the proper amount of credits for billing and metering electric customers of combined utilities.  The Commission has a policy in place for revenue cycle unbundling.  The Commission can and  should apply that model to the gas industry with relative ease.

Unbundling revenue cycle services also requires opening the interface with the customer. The Commission must allow competitive providers other than the utility to communicate directly with customers through a billing relationship.  ESPs will procure the distribution service, pay the LDC for it, and provide the customer with a single bill. It is therefore essential that ESPs have the option to fully consolidate billing for gas services provided.  This is consistent with the revenue cycle unbundling adopted in the electric restructuring proceeding.


Competitive providers also require customer information. The Commission should adopt customer information standards consistent with those adopted in the electric restructuring proceeding.  Due to the strong correlation between gas usage and seasonal weather patterns, Enron recommends that the incumbent utility provide ESPs with a minimum of three years of historical usage information for customers (with the customer’s consent) and three years of class usage data.  The incumbents should aggregate data in such a way as to prevent identification of customer specific usage.   The utilities should also provide the ESPs with their daily load forecasting models or any relevant load research data for the purposes of making nominations under an Actual Daily Delivery program.


Further, to facilitate billing, the incumbent utilities must provide competing providers with a list of their billing cycles, and, when customers are signed-up, provide the ESP with each customer’s particular cycle. This information must be provided on a timely basis., The incumbents must also make information available using an open standard, such as TCP-IP. 

Utilities should also have to recognize all valid agency agreements between consumers and competing providers.  Allowing competitors to act as the customer’s agent minimizes costs and expedites the customer enrollment and operating process. As a customer’s agent, competitors should have the ability to retrieve and execute the necessary contracts or agreements typically required by the incumbent. 

The bill format is also important.  To permit consumers to make efficient choices, they must be able to understand and evaluate charges for the commodity, transportation, distribution, stranded costs, and customer service.  The bill must therefore be unbundled into these separate components. Proper unbundling requires the utilities to itemize charges for non-commodity services like billing and collection, metering and other customer services, so that customers who receive such metering and billing services from competitive providers can obtain an appropriate rate credit.


The Commission can substantially improve upon the metering provisions adopted in the electric restructuring proceeding.  There, the CPUC allowed the utilities too much discretion, particularly in the area of setting Meter Data Management Agents   (MDMA) standards. For gas, the Commission should insist on simple and reasonable standards for qualifying meter service providers (MSPs) and MDMAs. The Commission should require that competing ESPs use qualified and reputable MSPs and MDMAs, but should not frustrate competition by duplicating the incumbents’ systems which choice and competition are designed to improve.
I.
Other Unbundled Service Elements

1.
Balancing Services Should Be Provided in the Competitive Market


Consistent with its proposals for backbone transmission and storage, Enron recommends that incumbents fully unbundle balancing services from current distribution rates.  Currently, the incumbents are the predominant providers of balancing services.  Once unbundled, balancing should be provided competitively by competing providers, affiliates, and only if necessary, by the utility. 


To some extent, California’s non-core customers already have the ability to select the level of balancing services they desire.
  Core customers, in contrast, are required to accept a large amount of utility storage to meet balancing requirements.  With storage unbundled and divested, new competitive entrants will have the opportunity to provide competing balancing services .


The Commission should not require customers to purchase a specific level of storage or balancing services, since the task of juggling pipeline capacity, demand, storage and short term balancing services is customer specific. Instead, the Commission should require that a customer provide its own balancing services, or pay for any “default” balancing services provided by the default service provider on the customer’s behalf.  This approach requires a customer who allows its consumption to fall substantially out of balance to purchase supplies or storage in order to bring the account into balance, or pay another provider to do so.  While the utility currently serves as the system operator and balancing agent of last resort, that role must change in a restructured environment.  Enron recommends that California procure through competitive solicitation both the role of competitive default provider for core customers, including the provision of default balancing services, and the role of balancing system needs for other classes of customers.   


Competitive services should replace monopoly services in the new energy marketplace wherever possible.  Accordingly, the Commission should follow and complete the course of unbundling it has already begun in order to move balancing services into the competitive marketplace.  Enron also urges that the Commission to re-examine its current balancing rules..  As discussed in the Gas Strategy Report, there are valid reasons to consider tightening the balancing standards during the transition to a fully unbundled gas system.
  Enron recommends that the Commission address the appropriate balancing tolerances in its decision in this proceeding.


2.
New Competitive Services: Hub and Market Center Services


 “Hub” or “market center” services are byproducts of a restructured industry.  They are particularly useful for parties selling gas in markets far from their producing regions, or for customers seeking to develop a portfolio of supplies from a variety of supply basins, or for those who require considerable supply flexibility.  One type of hub services permit short term transfers of gas to occur on very little notice.  Examples of these types are parking, loaning, and title transfer services.  Other types enable customers to obtain virtual pipeline capacity, by making gas transfers between hubs without actually purchasing transportation capacity between the hubs.  This is possible if the hub operator or a marketer hold storage capacity at two distant hubs and allows customers to deliver gas at one hub and withdraw it from the other.  So long as the hub operator maintains a balance of gas in both hubs (frequently using low cost interruptible capacity, the transfer does not require a contemporaneous movement of gas.


These services reduce the cost of interstate capacity, enhance the reliability of interruptible supply, and facilitate price and transportation arbitrage. As balancing rules tighten, customers will see the value of storage and other hub services will increase.  California should rely on the competitive marketplace to provide these services.  If the incumbent utility chooses to participate, it should do so through an affiliate.  The Commission should also prevent affiliates from offering unregulated hub services with assets which the utility owns and which are fully allocated in rates to the core market. 
IV.

RECOVERY OF STRANDED COSTS AND

THE IMPACT ON COMPETITION


Restructuring may strand certain costs related to gtc ""\l 3as supply, long-term contracts for firm interstate pipeline capacity, and non-gas, personnel and plant. Uneconomic, or “stranded” investments are investments made by incumbent utilities which would have otherwise been used and useful but for the transition to a competitive market.  As evidenced by California’s experience with electric restructuring, the manner in which stranded costs are addressed can seriously undermine competition and choice.  For this reason, Enron urges the Commission to adhere to the following three principles.


First, the amount of stranded costs, if any, must be determined through direct valuation by the market. For this reason, Enron recommends that California’s incumbent utilities create tradable firm rights in intrastate backbone transmission and storage facilities and auction those rights, or divest these assets.  The Commission must reject any proposal to determine stranded costs using an administrative procedure.   Second, the amount of stranded costs should be fixed at the outset of restructuring.  Third, any stranded costs identified should be recovered over a fixed time period, through a competitively-neutral, non-bypassable charge.  While California followed the first principle for the incumbents’ fossil-fired power plants, California did not adhere to the second and third principles, and electricity competition in the state will suffer accordingly.  


Underlying these principles, Enron believes that California should grant incumbent utilities the opportunity to recover prudently incurred stranded investments if they demonstrate reasonable efforts to mitigate these investments.  Mitigation includes, but is not limited to, Enron’s proposal to auction or divest intrastate backbone transmission and storage, renegotiating, buying out, buying down, brokering or selling its capacity contracts, following prudent management practices, and adopting accelerated depreciation schedules, if applicable. The amount of stranded cost recovery may also be subject to whether the incumbent has been compensated for regulatory risk through its rate of return.  Only prudently incurred stranded investments that remain after the incumbent has made every effort to mitigate should be recoverable.  Moreover, the existence of stranded investments should be monitored by the Commission to assure that the incumbent is making every effort to continually mitigate these costs.  Finally, any profits the utility receives from an investment previously classified as stranded must go toward offsetting any remaining stranded costs.

V.

REGULATORY STRUCTURES


This final portion of Enron’s comments addresses:  (1) the design of rates for gas service, and the necessity to utilize rates which do not create distortions in the marketplace;   (2)  the continuing need for the Commission to adhere to strict affiliate transaction rules and to enforce the rules with effective penalties and sanctions if  violations occur;  (3) the need for consumer protection rules which are similar to those in effect for the electric industry, but which do not unfairly impede new entrants in the competitive gas market; (4) the need for consumer education, particularly with regard to the changing merchant and reliability functions; (5)  registration and certification procedures for competitive ESPs serving gas customers;  and, finally,  (6) continued funding of public purpose programs in gas utility rates.

A.
Rate Regulation


Regulated rates are the prices to which utility customers respond. The Commission’s preference for marginal cost-based rates is intended to provide efficient price signals.  When the Commission unbundled transportation and procurement services for non-core customers in the mid-1980's, it also adopted a policy of establishing rates for gas transportation services based upon long-run marginal costs.
  As an interim measure, unbundled gas transportation rates were based on embedded costs while the parties developed proposed methodologies and performed the necessary cost of service studies.  In 1992, the Commission adopted a long-run marginal cost methodology (LRMC) for allocating costs among customer classes and establishing cost of service rates within those classes.
  Ultimately, these marginal cost-based rates must be scaled so that the revenues collected matched the adopted utility revenue requirements.


As noted in the Gas Strategy Report (pp. 21-23), the Commission employs its adopted LRMC methodology in the Biennial Cost Adjustment Proceedings (BCAPs) for revenue allocation among customer classes and rate design within customer classes.  This revenue allocation has been extremely controversial in each BCAP. Commonly the utility or/and intervenors either propose “enhancements” and amendments to the adopted methodology or advocate “additional study.” This has led to inconsistencies in rate design across the California utilities, although the differences are often justified on the basis of “unique characteristics.”   Given the biennial nature of the BCAP proceedings, the Commission can defer issues from one case to another while requiring additional study, see for example Appendix. B in the Gas Strategy Report.  


Restructuring will both simplify and further complicate these debates.  As services are unbundled, the Commission will no longer establish costs administratively.  Instead, choice and competition will increasingly discipline costs and prices.  But the task will not be easy.  Given asymmetries in access to information and the incentives to misallocate costs, Enron urges the Commission to use a market-based standard offer approach to determine the costs and/or value of default service, RCS, energy efficiency, aggregation, and customer information services.  


Enron also urges the Commission to freeze revenue allocation and rate design throughout gas restructuring, similar to the approach adopted by the Commission and ratified by the Legislature in electric restructuring.
 Such a freeze will allow the parties to address how to enhance the efficiency of the current gas market without reopening the multitude of age-old debates concerning the fairness of the current allocations.  It will also reduce customer confusion about the impacts of gas industry restructuring and other Commission policies.  


As part of this transition, Enron encourages the Commission to develop coherent gas and electric tariffs and rate designs that encourage choice and industry convergence.  The Gas Strategy Report (at pp. 57-59) discusses the potential for inefficient pricing signals associated with electric generation rate design.   Enron agrees that it is time to address a more coherent set of gas and electric rate designs that allow UEG power plants, divested EWG power plants, municipal power plants, new EWGs, and existing cogeneration projects to all compete in the California power market on their actual cost structure.  Enron believes the Commission should expand this consideration to address the other areas of convergence between the gas and electric system.  For example, there should be coherent gas and electric rate designs for pumping loads, fuel cells, and distributed generation.  Similarly, the Commission should strive for coherence between unbundled RCS services, metering and other services. 


Finally, the Commission should continue its primary reliance on volumetric rates.  As discussed on page 57, the fixed demand charge portion of some of the UEG rates presents complications for convergence.  The Commission should remember the very negative customer reaction to the D1-D2 demand charge structure of its earlier unbundled gas rates, particularly among agricultural customers.  Reliance on volumetric rates also means that any non-bypassable charges should be limited to the costs of public purpose programs that cannot be maintained in a competitive market. 
B.
Affiliate Transactions and Codes of Conduct


In Chapter VI of the Gas Strategy Report, Staff examines several market structure options and ultimately recommends, in Chapter VIII, that Option 3, the divestiture of the retail energy commodity, be adopted.  Enron concurs with the Division’s recommendation. 


Underlying each of the market structure options outlined in Chapter VI of the Division of Strategic Planning’s report is affiliate transaction rules--the "first defense against anti-competitive behavior.”  In response to the petition of Enron and other parties filed in December 1996, the Commission adopted rules in D.97-12-088.  If the incumbents comply with those rules, and if the Commission strictly enforces those rules, the code of conduct will provide an effective defense.  Those rules impose non-discrimination, information and disclosure, and separation standards, and create a demarcation between services properly provided by the monopoly utility and by the competitive affiliate.


Although the rules were adopted in December 1997, the Commission's work is not yet completed.  First, the utilities have submitted a seemingly endless flow of pleadings seeking numerous modifications, exemptions, and interpretations of the rules.  In order to make the rules effective, the Commission should not veer from the well-balanced set of rules issued in D.97-12-088.  Second, the utilities have not yet fully complied with the rules and should be required to do so immediately.
  Last, in D.97-12-088, the Commission declined to adopt specific complaint procedures and penalties and indicated that these topics would be addressed in a subsequent OIR/OII to be issued before April 15, 1998.  Enron strongly encourages the Commission to complete the second phase of the affiliate rules to provide some teeth in the "first defense."


Enron believes that the affiliate rules provide an especially effective defense from anti-competitive behavior when the utility transfers its merchant activities to an affiliate, as recommended in these comments and in the Gas Strategy Report. This action will greatly reduce the opportunities for self-dealing and the inherent conflicts of interest that persist today and which stand in the way of a truly competitive energy market in California.  Affiliate transaction rules remain necessary to monitor the relationship between the utility and its affiliate participating in the competitive market.
 
C.
Consumer Protection

Enron believes that consumer protection rules in the gas industry should be relatively consistent with those in effect for the electric industry.  There are certain differences in the provisions of the Public Utilities Code affecting the two industries, but Enron believes that these differences can be managed so as to provide adequate protection without unduly burdening the competitive providers of gas service with costly and unnecessary regulations.  The Commission needs to bear in mind that it has witnessed unbundled transportation in the gas industry for nearly a decade.  During that time, large consumers have been able to address virtually all their service and contract issues without the need for additional regulation from the Commission. The core aggregation program has proceeded with similar success from the perspective of consumer protection. 

While Enron is aware of the concern that the public will be harmed by “fly by night” gas marketers engaging in “slamming” and other deceitful practices, Enron believes that the likelihood of such practices is far less probable in the gas industry than in telecommunications.  Slamming, as it has occurred in the long distance telecommunications market, is unlikely to be experienced in the gas market. In order to switch a customer, a gas supplier will require a customer utility account number which, unlike a publicly available telephone number, is only available from the customer. California’s consumer fraud laws can address other fraudulent behavior.  Enron will provide more detailed recommendations on consumer protection rules as this proceeding evolves.
D.
Consumer Education

Enron has a keen interest in the customer information and education issues.  As a competitive supplier, Enron relies on the quality and price of its products to attract customers. Accordingly, it is critical to Enron that California consumers receive objective, comprehensive and understandable marketing and educational information from the PUC, gas suppliers and gas distribution utilities. In Enron’s view, the more informed the consumer, the more likely it is that the consumer will participate and select the retail energy services and products that best meet her needs.

The ability of all customers to choose an energy service provider (ESP) is the cornerstone of a competitive industry.  Meaningful choice allows customers to direct the market as to the products and services they want and the prices they are willing to pay. The goal of consumer education is to instill customers with knowledge, and hence the capacity, to make effective decisions for their energy needs.  Thus, the goal of customer education must be an unbiased message that fully describes the roles of the market participants.  The message should also include an explanation of the increased flexibility and innovation in energy choice accruing from competition. Information must be accurate and assure consumers that reliability and safety will remain the same as before the introduction of choice. 

E.
Registration and Certification


Natural gas regulation is California differs from electric regulation in one fundamental respect.   There is no legislative mandate of jurisdiction for the Commission to regulate sellers of natural gas who do not also operate gas plant for compensation, or otherwise qualify as public utilities under the provisions of Public Utilities Code sections 216 and 222.   Thus, the Commission cannot directly impose a scheme of regulation upon unregulated gas merchants the way it can require sellers of direct access power to register under the provisions of SB477.  


The Commission also has years of experience in the natural gas industry during which non-utility providers have served as the commodity providers for virtually all non-core customers, and, via the core aggregation program, for some commercial customers.  In both sets of circumstances, market-based forms of dispute resolution, including private contract rights, have served the parties well.  
F.
Public Programs and Rate Recovery


Enron recommends that social and public purpose programs be addressed in the same manner as provided for in electric restructuring.  This would include social programs, low income subsidization programs, demand side management programs, environmental programs such as renewable resource funding, and virtually the entire range of programs which are to receive public purpose funding during the electric restructuring transition period.


Enron strongly supports making the provision of demand side management (DSM) and other conservation programs a competitive endeavor.   The DSM industry has significantly changed in the past few years, with a business model focused on performance guarantees and shared savings.  Practically every major utility and energy marketer is pursuing this market.  Such utility efficiency programs should be subjected to competitive solicitation.  Therefore, the Commission should establish the provision of DSM services as a competitive business function of marketers and unregulated utility affiliates.  The utilities should unbundle and remove the charges for DSM services from their current rates.  Distribution customers would only fund DSM programs which are eligible for Commission-approved funding after a competitive procurement process.  Funding would come through a public purpose charge.  All other DSM services should be paid for by customers selecting from the services available from competitive providers.

VI.

CONCLUSION


For the foregoing reasons, Enron urges the Commission to implement reforms for the natural gas industry consistent with the recommendations set forth in these Comments.  







Respectfully submitted,







By:
_____________________________









MICHAEL B. DAY







Michael B. Day







James W. McTarnaghan







GOODIN, MacBRIDE, SQUERI







   SCHLOTZ & RITCHIE, LLP







505 Sansome Street, Suite 900







San Francisco, CA  94111







Telephone:
(415) 392-7900







Facsimile:
(415) 398-4321







Attorneys for







ENRON CORPORATION







ENRON ENERGY SERVICES







ENRON CAPITAL & TRADE RESOURCES

March 23, 1998

�   Order No. 380, FERC Stats. & Regs. ¶30,571 (1984)


�   D.86-12-005, 006


�   Order No. 636, FERC Stats. & Regs. ¶30, 939 (1992)


�   Order No. 497, FERC Stats. & Regs., ¶30,820 (1988).


�   Order No. 436, FERC Stats. & Regs., ¶30, 665 (1985)


�   DSP report at 19.


�   Id.


�   The federal government also did not mandate or recommend a government-created “hub and spoke” system when it restructured the airline industry.  Rather, that system evolved naturally, as the airline industry rationalized itself under rules requiring open access, nondiscrimination and free entry and exit by competitors.  Likewise, Congress and the Interstate Commerce Commission refrained from such mandates when the federal government brought competition to the surface freight industry.  Equally noteworthy is the outcome of the Modified Final Judgment in the case of AT&T.  The MFJ did not seek to create a long distance ISO, or PX; rather, the MFJ sought a structural solution—AT&T divested its local phone operations in order to establish what is today a highly competitive market for long distance services.


�   See Comments of Southern California Gas Co, Docket No. RM91-11-000, dated October 15, 1991.


�   D90-09-089.  The Commission reversed this portion of its order in D.91-02-022 due to a lack of  direct jurisdiction over entities created by a parent or holding company.


�   Contrary to assertions by some, shareholders concern themselves with total returns, not with which of a firm’s many operating units is engaged in a specific activity.


�   See discussion at Section III.G.


�   37 CPUC 2d at 595.


�   Of course nothing would prevent current core subscription customers from choosing an incumbent’s affiliate for procurement services.


�   D.95-07-048.


�   The Commission has already approved PG&E's unbundling in D.97-05-093 and D.97-12.032.


�  SDG&E Advice Letter 1053-G, dated May 29, 1997.  The Commission approved SDG&E's plan, with modifications in Resolution G-3219, issued November 19, 1997.


�   A.97-12-048, dated December 31, 1997.





�   Interested parties are scheduled to submit testimony on April 17, 1998.


�   See Figure 7.





�   PG&E GRC (A.97-12-020) testimony, Exhibit 7.


�   D.93-02-013  


�   See Proposed Decision of ALJ Barnett, A.96-10-038, at 77, Initial Brief, Kern River Gas Transmission Co. at 21-25.


�  See Proposed Decision of ALJ Barnett, A.96-10-038, at 77, Initial Brief, Kern River Gas Transmission Co. at 58-60.





�   See discussion at Section III.A.


�  This is based on the approach used by the Connecticut Department of Public Utility Control (DPUC) in response to a proposal filed by the Southern New England Telephone Company (SNET).  In its order issued June 25, 1997, the DPUC established a ballot program, through which each of SNET’s retail customers can elect the local exchange carrier of their choice.  Those who do not choose a carrier will have a supplier assigned to them in direct proportion to the percentage of eligible subscribers in the relevant geographical area that have affirmatively selected the firm to be their retail provider.  For subscribers randomly assigned, each will have two weeks to change their assignment.  DPUC Investigation of the Southern New England Telephone Co. Affiliate Matters Associated with the Implementation of Public Act 94-83, Decision, Docket No. 94-10-05. (CT Dept. of Pub. Util. Control June 24, 1997.) This approach has also been used by FCC in regard to long distance service.  See Investigation of Access and Divestiture Related Tariffs, CC Docket No. 83-1145, Phase I, Memorandum Opinion and Order, 97 FCC 2d 1082 (1984).


�   D.97-04-073


�   D.94-12-026, 58 CPUC 2d 1 (1994).


�   D.95-12-013, 62 CPUC 2d 558.


�   Evidence of the revolution in the these processes include the explosion of commerce on the internet, the development of private airline computer reservation services, thousands of individualized credit card programs, and the growth of companies whose sole function is to provide “back office” services such as billing and collection to companies focused on manufacturing and sales.  An exhaustive discussion of this trend is included in the comments of Enron on revenue cycle unbundling in the electric industry, filed October 1996 in R.94-04-031, I.94-04-032,  Rulemaking on Proposed Policies Governing Restructuring California’s Electric Services Industry.





�   See D.97-04-039.


�   D.91-02-040, 39 CPUC 2d 360 (1991).


�   Gas Strategy Report at 54-54.


�   D.86-12-009.





�   D.92-12-058, 47 CPUC 2d 438 (1992).


�   D.95-12-063.


 �  On March 19, 1998, protests were filed with the Energy Division demonstrating the numerous shortcomings of the compliance plans submitted by each of the utilities.


�   Recent events associated with PG&E's "open season" for intrastate capacity underscore both the value of the affiliate transaction rules and the need to eliminate opportunities for intra-department manipulation of a competitive marketplace.  As detailed in an Emergency Motion filed by Enron on February 20, 1998, PG&E's UEG department captured a disproportional amount of capacity in the open season.  The UEG's actions have had a significant effect on the operation of the primary and secondary market for its intrastate capacity.  If the function of the UEG department had been divested ahead of the open season, the conflict of interest between the gas transmission function and the UEG's need for that capacity would have been eliminated.  Positively, the affiliate transaction rule was instrumental in providing disclosure of related affiliate transactions. 
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