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�
Pacific Gas and Electric Company�RESPONSE TO ORDERING PARAGRAPH 6


PG&E OBJECTS TO THE CATEGORIZATION OF THIS PROCEEDING AS QUASI�LEGISLATIVE TO THE EXTENT THE COMMISSION:  (1) RESCINDS, ALTERS, OR AMENDS ANY PRIOR ORDER OR DECISION; (2) CHANGES IN ANY MATERIAL WAY PG&E’S CURRENT SERVICE; OR (3) BASES ANY DECISION, IN WHOLE OR IN PART, ON A FINDING OF FACT WHICH INVOLVES PG&E’S CURRENT CONDUCT OR AN ASSERTION AS TO HOW PG&E MAY OR MAY NOT CONDUCT ITSELF.�  


I


In Ordering Paragraph 6, the Commission states:  “As required in Rule 6(c)(2), any party filing a response shall state in that response any objections to the order regarding category, need for hearing for the presentation of general facts, determination to not hold hearings for the presentation of adjudicative facts, and preliminary scoping memo, including the description of issues and the timetable for resolving this proceeding.”


In the OIR, the Commission “preliminarily” determines that this will be a “quasi�legislative” proceeding as that term is defined in Rule 5(d).�  The Commission also determines that its “initial focus” will be the Division of Strategic Planning’s (DSP) report and issues raised in response to the questions listed in Attachment A to the rulemaking.�  Based upon its finding that the case will be quasi�legislative, the Commission anticipates legislative style hearings, but at this time does not see the need for the presentation of adjudicative facts.�  


As more fully set forth in Tab 5, PG&E believes that the CPUC cannot, unilaterally, adopt many of the proposed policy changes set forth in the DSP report without first holding evidentiary hearings and then drafting a decision based upon the facts presented at these hearings.  We base this conclusion on the fact that any Commission decision that has the effect of rescinding, altering or amending any prior order or decision must be preceded by an “opportunity to be heard as provided in the case of complaints.”�  The procedure for complaint cases includes the right to an evidentiary hearing and a decision based solely on that record.�  


In this case, a number of options are proposed which, if adopted, would change the way PG&E is currently authorized to do business pursuant to filed and approved tariffs and certificates, issued pursuant to established public utility code sections.  Indeed, some of the proposals would change the basic structure of the Company.  These proposals are based on unsubstantiated assertions of what the Company may or may not do or have the inclination to do or of purported issues to the public interest.�  Thus, there would appear to be no reasonable and legal way, absent utility application, that the CPUC could unilaterally implement regulatory reform without affording PG&E an evidentiary hearing and also establishing through, appropriate proceedings, rates and other compensation consistent with legal requirements.  


In order to assure that evidentiary hearings are held, PG&E recommends that the Commission classify this matter as a ratesetting proceeding and, at the appropriate time, set forth the issues which will be the subject of an evidentiary hearing.  In particular, the Commission should:  (1) hold panel hearings on the “global issues”; (2) issue a decision detailing which particular alternatives the Commission wishes to investigate further; (3) have all interested parties file comments and legal points and authorities regarding the CPUC’s power to implement the list of alternatives; and (4) issue a Commission decision either calling for evidentiary hearings, calling for legislation, or making other procedural rulings as appropriate.


II


SUBJECT TO THE NEED FOR EVIDENTIARY HEARINGS NOTED ABOVE, PG&E DOES NOT OBJECT TO THE DESCRIPTION OF THE ISSUES.


Subject to the requirement for evidentiary and ratesetting/compensation hearings before implementation of any material structural change, PG&E has no objection to the Commission’s general description of the issues.  PG&E welcomes such a inquiry, and intends to offer what we hope will be constructive comments and recommendations to expand the use of market-oriented policies to benefit all California gas consumers while protecting the rights of utility shareholders.  To assist the Commission, PG&E has attached (Tab 4) a detailed list of issues raised by the Gas Strategy OIR and the DSP report.


III


THE TIMETABLE SHOULD BE AMENDED TO REFLECT THE NEED FOR OBTAINING FURTHER COMMENTS REGARDING THE POWER OF THE CPUC TO IMPLEMENT SPECIFIC PROPOSALS AND THE PROCEDURAL AND SUBSTANTIAL DUE PROCESS REQUIREMENTS.


In light of the fact that state legislation and/or evidentiary hearings will be required before any material change is made to the industry, PG&E recommends that the proposed timetable (Attachment B to Order Instituting Rulemaking (OIR)) be revised.  One alternative to the present timetable would be for the Commission to adopt a multi-step process which would allow the Commission to secure comments on its power to implement certain proposals, and assuming it has such power, to set forth the necessary procedural steps (i.e., evidentiary hearings) and substantive requirements (i.e., calculation of stranded costs) the Commission would follow.  A timetable for such a process is set forth by PG&E in our answer to Question 5 (see Tab 2).


�	PG&E also believes, for the reasons set forth infra that the Commission, whether it has evidentiary hearings or not, may not unilaterally implement many of the recommendations made by the DSP without securing changes in state law.  


�	Mimeo, page 4.  Rule 5(d) defines quasi-legislative proceedings as those “that establish policy or rules (including generic ratemaking policy or rules) affecting a class of regulated entities, including those proceedings in which the Commission investigates rates or practices for an entire regulated industry or class of entities within the industry.”


�	Mimeo, page 2.


�	Ibid.


�	Cal. Pub. Util.§1708.


�	Cal. Pub. Util.§1705.


�	For example, Chapters IV through VII of the DSP report sets forth a number of options regarding unbundling, regulatory streamlining, market structure options and other matters which would clearly require the Commission, if it were to adopt anything but the status quo, to change the current way PG&E does business.
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