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Re:	Comments of Elk Hills Power, LLC to the California Electric Generation Facility Standards Committee on Proposed General Duty Standards





Dear Committee Members:


Pursuant to the letter issued on April 16, 2003 (April 16 Letter) by Commissioner Carl Wood as presiding officer of the California Electricity Generation Facilities Standards Committee (Committee),� Elk Hills Power, LLC (Elk Hills) submits its comments regarding the proposed General Duty Standards attached to the April 16 Letter as part of a proposed Committee resolution to be adopted at the May 2, 2003 meeting of the Committee.� 


Background


The April 16 Letter proposes that the following General Duty Standards are to be adopted by the Committee and submitted to the Commission for implementation and enforcement:





All Facilities shall be maintained and operated in a safe, reliable, and efficient manner that promotes and protects the health and safety of California residents, businesses, employees, and the public.





All Facilities shall be maintained and operated so as to be available to meet the demand for electricity, and promote electric supply system reliability.





All Facilities shall comply with the protocols of the California Independent System Operator for the scheduling of powerplant outages.





April 16 Letter, Draft Resolution, Attachment A.  


Comments


For the following reasons, Elk Hills urges the Committee to abandon the proposed resolution:





The General Duty Standards Are Beyond the Scope of SB39XX


As an initial matter, the adoption of the General Duty Standards by the Committee or the subsequent implementation and enforcement of such standards by the Commission is not expressly authorized by SB39XX.  The legislature directed the Committee, after providing opportunity for notice and public comment, to adopt “standards for the maintenance and operation of facilities for the generation of electric energy located in the state.”  The General Duty Standards do not contain an enumeration of any measures, nor do they establish criteria, either qualitative or quantitative, for gauging generator performance with respect to operations or maintenance.  Instead, the proposed resolution would impose general duties on generators without the benefit of any specific standards relating to the operation and maintenance of their facilities.�  As such, the adoption of the General Duty Standards by the Committee appears to be beyond the scope of the Committee’s role as defined by SB39XX.





The General Duty Standards Are Unreasonably Vague and Impermissibly Broad


The April 16 Letter states that, because the Commission will likely take up issues relating to the implementation and enforcement of the proposed General Duty Standards, commenters should focus on the “duties, obligations and business practices included in the General Duty Standards.”  April 16 Letter at p. 2.    Heeding this request, however, is difficult because Elk Hills’ issues with respect to the content of the General Duty Standards – specifically the first two standards – largely come out of concerns regarding whether a regulatory agency could ever implement or enforce a program as generalized as the proposed General Duty Standards.  Without waiving any of the arguments that have been raised in a variety of pleadings filed with the Commission in this proceeding relating to jurisdiction over exempt wholesale generators (EWGs), Elk Hills respectfully suggests that the General Duty Standards, despite the best intentions of the Committee, would be of little or no use to the Committee or the Commission, other than perhaps as a guide to the Committee in formulating more specific standards pursuant to SB39XX.   





The first proposed General Duty Standard would require that generators are to be maintained and operated in a manner that “promotes and protects” public health and safety.  The second proposed General Duty Standard provides that generators are to be maintained and operated so as to “be available to meet the demand for electricity and promote electric supply system reliability.”  These two standards suffer from the same fatal flaw in that they contain no objective or substantive criteria by which to judge a party’s behavior.  Therefore, by reasonable definition they are not “standards” but merely vague duties that are unauthorized by SB39XX.





With respect to the first proposed General Duty Standard, in the absence of additional detail with regard to exactly what is meant by “promotion and protection” of public health and safety, affected parties would be at a loss as to a generator’s duties under this standard.  In other words, does this standard impose obligations on generators beyond the specific public health and safety requirements already in existence and enforced by various state and federal agencies; and, if so, what are those obligations?





Similarly, it is unclear how a party seeking to comply with (or a regulator seeking to enforce, for that matter) the second proposed General Duty Standard would ever be able to ascertain whether or not a behavior or practice was consistent with promoting electric supply system reliability or with ensuring availability to meet demand for electricity pursuant to this proposed standard.  If anything, this “standard” can be read as an attempt to impose an obligation to serve on all generators, regardless of status as a “public utility” under state law or an EWG under federal law.  For instance, one can envision a scenario under this standard in which an EWG could be penalized by the Commission for failing to operate its plant to be “available” when it has no off-take agreement or when there is no longer a market for its power.  Moreover, no generator Operating Standards as contemplated by SB39XX have even been proposed, let alone developed, in order to enable informed comment on what operating a plant to be “available” might really mean under the General Duty Standards.





In short, the first two proposed General Duty Standards standing alone provide an affected party with nothing substantive to guide its behavior.  Pertaining to the maintenance aspect of these two proposed General Duty Standards, the specific Maintenance Standards promulgated by the Committee earlier this year would go a long way toward providing an incremental level of specificity, when implemented and enforced by the appropriate entity.  In that regard however, the level of additional detail that would need to be added in order to make the first two General Duty Standards clear enough to be understood would likely bring these standards back full circle to the very Maintenance Standards that are currently undergoing legal review by the Committee – an outcome that calls into question the need for the General Duty Standards in the first place.





The General Duty Standards Are Needlessly Redundant


As noted above, the first proposed General Duty Standard would require generators to be maintained and operated in a manner that promotes and protects public health and safety.  Elk Hills of course agrees that all generating facilities should be maintained and operated in a healthy and safe manner. However, state and federal regulations already exist to ensure the health and safety of the public, and the appropriate regulatory agencies are already in place to implement and enforce those programs.  Stating that facilities should be required to promote health and safety, pursuant to a Commission mandate, may be construed as an attempt to render EWGs instruments of the State – which they are not - in order to advance a State agenda. 





Moreover, adoption of the third proposed General Duty Standard is also unnecessary.  Generators connected to the CAISO grid are already obligated via Participating Generator Agreements to comply with the CAISO rules and protocols, including any applicable CAISO outage scheduling protocols.  Thus, the third proposed General Duty Standard is a needless redundancy.





The General Duty Standards Appear Inconsistent With California’s Draft Energy Action Plan





The recently-adopted Draft Energy Action Plan, to which the Commission is party, makes numerous references to the State Agencies’ intent to “attract private investment into California energy infrastructure” by signaling to the market that “California is a good place to do business” since “new electricity and natural gas infrastructure will be rewarded.” Elk Hills respectfully suggests that the language contained in the April 16 Letter respecting the possibility of the Committee and the Commission adopting, implementing and enforcing “business practice” duties for EWGs, for example, is counter to the spirit of the Draft Energy Action Plan and, although no doubt well-intentioned, may well bring about harmful unintended consequences.











Conclusion


The General Duty Standards appear to go beyond the scope of the Committee’s role as defined in SB39XX, as well as conflict with the recently adopted Draft Energy Action Plan.  Moreover, the standards are too vague and broad to be meaningfully implemented and enforced.  Finally, the standards are unnecessary to the extent they seek to impose obligations on generators that already exist.  Therefore, Elk Hills respectfully urges the Committee to reject the resolution proposed in the April 16 Letter.








Respectfully submitted on behalf of Elk Hills Power, LLC 








Daniel A. King


Sempra Energy


101 Ash Street,  HQ13


San Diego, CA  92101-3017


E-mail: daking@sempra.com











� 	On November 21, 2002, the Commission issued an Order Instituting Rulemaking to Implement the Provisions of Public Utilities Code § 761.3 Enacted by Chapter 19 of the 2001-2002 Second Extraordinary Legislative Session dated November 21, 2002 (OIR).  The OIR seeks to implement Senate Bill 39XX, which added Section 761.3 of the Public Utilities Code.  In this proceeding, the Commission has stated that it will develop rules to i) implement and enforce the generator operating and maintenance standards adopted by the Committee; and ii) enforce the California Independent System Operator Corporation’s (CAISO) outage scheduling protocols.





� 	In voluntarily submitting these Comments to the Committee, Elk Hills expressly reserves its right to challenge fully, in an appropriate forum, the relevant portions of SB 39XX and the authority conferred on the Commission therein, as well as any requirement the Commission may attempt to impose on Elk Hills pursuant to such authority.  Nothing in this filing constitutes a waiver of such rights.





�	The transmittal letter accompanying the proposed General Duty Standards contains a reference to the applicability of the standards to the “business practices” of generators.  While it is unclear precisely what this language is meant to convey, any effort on the part of the Committee or the Commission to dictate the general business practices of EWGs would go well beyond the narrow authority set forth in SB39XX, let alone run afoul of jurisdictional barriers. 
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