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Dear Committee Members:


Pursuant to the letter issued on May 9, 2003 (May 9 Letter) by Commissioner Carl Wood as presiding officer of the California Electricity Generation Facilities Standards Committee (Committee),� Elk Hills Power, LLC (Elk Hills) submits its comments regarding the proposed General Duty Standards referenced in the May 9 Letter.  The following comments focus primarily on the three additional General Duty Standards (Additional General Duty Standards), referenced as General Duty Standards 4, 5 and 6 in the May 9 Letter.� 


Background


The May 9 Letter proposes the following Additional General Duty Standards 4-6 to be adopted by the Committee and submitted to the Commission for implementation and enforcement:





No Facility shall be operated and maintained in a manner such that its output is scheduled, delivered, adjusted or withheld:  (a) for the purpose of unfairly, unjustly or unreasonably influencing wholesale electricity generation prices established by the Federal Energy Regulatory Commission, (b) by falsely declaring that a Facility has been forced out of service or otherwise become unavailable, or (c) by failing to comply with the must-offer conditions of a participating generator agreement. 





Consistent with prudent industry practice, each Facility shall maintain reasonable logs of operations and maintenance.





Each Facility shall be operated and maintained in a reasonable and prudent manner consistent with industry standards while satisfying the legislative finding that each facility is an essential facility providing a critical and essential good to the California public.





May 9 Letter, p. 2.  


Comments


As with the first set of General Duty Standards adopted by the Committee on May 2, 2003, the Additional General Duty Standards for the most part set forth broad principles of prudent generation facility operation and maintenance that Elk Hills intends to follow in its day-to-day operations, regardless of whether or not the standards are adopted by the Committee or implemented and enforced by the Commission.  From a broad policy standpoint, the Additional General Duty Standards, with few exceptions, should not be particularly controversial or difficult for generators to meet.  Notwithstanding the merits of the Additional General Duty Standards and the best intentions of the Committee in developing the standards, however, Elk Hills urges the Committee to abandon the proposal for the following reasons.





The Additional General Duty Standards Are Beyond the Scope of SB39XX


As an initial matter, it appears that the adoption of the Additional General Duty Standards by the Committee or the subsequent implementation and enforcement of such standards by the Commission is not expressly authorized by SB39XX.  The legislature directed the Committee, after providing opportunity for notice and public comment, to adopt “standards for the maintenance and operation of facilities for the generation of electric energy located in the state.”  The Additional General Duty Standards do not contain an enumeration of any measures, nor do they establish criteria, either qualitative or quantitative, for gauging generator performance with respect to operations or maintenance.  Instead, the Additional General Duty Standards would impose amorphous duties on generators without the benefit of any specific standards relating to the operation and maintenance of their facilities.  As such, the adoption of the Additional General Duty Standards by the Committee appears to be beyond the scope of the Committee’s role as defined by SB39XX.�





Additional General Duty Standard No. 4





This proposed standard would provide that:





No Facility shall be operated and maintained in a manner such that its output is scheduled, delivered, adjusted or withheld:  (a) for the purpose of unfairly, unjustly or unreasonably influencing wholesale electricity generation prices established by the Federal Energy Regulatory Commission, (b) by falsely declaring that a Facility has been forced out of service or otherwise become unavailable, or (c) by failing to comply with the must-offer conditions of a participating generator agreement. 





As explained in the May 9 Letter, this standard is intended to achieve the policy objectives of SB39XX by addressing three specific business practices.  May 9 Letter, p. 3.





	At least with respect to EWGs, the adoption of this standard is unnecessary in that tariffs, protocols and agreements administered by the appropriate regulatory agency are already in place to implement and enforce the concepts set forth in this standard.  Generators connected to the CAISO grid are already obligated via Participating Generator Agreements (PGAs) to comply with the CAISO rules and protocols regarding the scheduling and delivery of the output of their facilities, as well as the scheduling and coordination of plant outages.  Moreover, by its very terms in seeking to regulate the impact of generator behavior on “wholesale electricity generation prices established by the Federal Energy Regulatory Commission” (FERC), this standard encroaches on the exclusive jurisdiction established by the Federal Power Act for FERC with regard to the justness and reasonableness of wholesale rates.�  Similarly, it is unnecessary for this standard to seek to require generator compliance with the must-offer conditions of PGAs, because the PGAs are on file with and under the jurisdiction of FERC, and any must-offer conditions present in a given PGA would thus be enforced by FERC.  





Additional General Duty Standard No. 5





	This proposed standard would require that “[c]onsistent with prudent industry practice, each Facility shall maintain reasonable logs of operations and maintenance.”  





	Again in the interest of efficiency, Elk Hills incorporates herein by reference the jurisdictional concerns raised in its initial and reply comments (Logbook Comments) filed with the Commission on April 8, 2003 and April 14, 2003, respectively, in Phase II of the OIR.  





Additional General Duty Standard No. 6





This proposed standard would provide that:





Each Facility shall be operated and maintained in a reasonable and prudent manner consistent with industry standards while satisfying the legislative finding that each facility is an essential facility providing a critical and essential good to the California public





The May 9 Letter states that, because the Commission will likely take up issues relating to the implementation and enforcement of the proposed General Duty Standards, commenters should focus on the “duties, obligations and business practices included in the GDS.”  May 9 Letter at p. 4.  Heeding this request, however, is difficult because Elk Hills’ issues with respect to the content of the Additional General Duty Standards – especially Standard No. 6 – largely come out of concerns regarding whether a regulatory agency could effectively implement or enforce the standard.





Aside from the fact that as a matter of substance, the proposed standard falls squarely in the middle of the aforementioned jurisdictional conflicts, this standard is flawed in the sense that it fails to provide an affected party with substantive direction to guide its behavior.  In the absence of additional detail with regard to exactly what is meant by operating and maintaining a facility in a manner that “satisfies” a legislative finding that each facility is an essential facility providing a critical and essential good to the California public, affected parties would be at a loss as to a generator’s duties under this standard.  In other words, does this standard impose obligations on generators beyond industry or manufacturer standards?  Moreover, no generator Operating Standards as contemplated by SB39XX have been developed in order to enable informed comment on what operating a plant to satisfy the legislative finding might require under this standard.





Pertaining to the maintenance aspect of this standard, the specific Maintenance Standards promulgated by the Committee earlier this year would go a long way toward providing an incremental level of specificity, when implemented and enforced by the appropriate entity.  In that regard however, the level of additional detail that would need to be added in order to make this standard clear enough to be understood would likely bring the standard back full circle to the very Maintenance Standards developed by the Committee – an outcome that calls into question the need for Standard 6 in the first place.





Accordingly, Elk Hills respectfully suggests that this proposed standard would be of little or no use to the Committee or the Commission, other than perhaps as a guide to the Committee in formulating more specific standards pursuant to SB39XX.  





Conclusion


The Additional General Duty Standards appear to go beyond the scope of the Committee’s role as defined in SB39XX, and raise serious state/federal jurisdictional issues.  Moreover, the standards are too vague and broad to be meaningfully implemented and enforced.  Finally, the standards are unnecessary to the extent they seek to impose obligations on generators that already exist.  Therefore, Elk Hills respectfully urges the Committee to instead use the Additional General Duty Standards as guiding principles to aid the development of specific Operating Standards and/or amendment of the Maintenance Standards pursuant to SB39XX.








Respectfully submitted on behalf of Elk Hills Power, LLC 
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� 	On November 21, 2002, the Commission issued an Order Instituting Rulemaking to Implement the Provisions of Public Utilities Code § 761.3 Enacted by Chapter 19 of the 2001-2002 Second Extraordinary Legislative Session dated November 21, 2002 (OIR).  Docket No. R.02-11-039.  The OIR seeks to implement Senate Bill 39XX, which added Section 761.3 of the Public Utilities Code.  In this proceeding, the Commission has stated that it will develop rules to i) implement and enforce the generator operating and maintenance standards adopted by the Committee; and ii) enforce the California Independent System Operator Corporation’s (CAISO) outage scheduling protocols.





� 	In voluntarily submitting these Comments to the Committee, Elk Hills expressly reserves its right to challenge fully, in an appropriate forum, the relevant portions of SB 39XX and the authority conferred on the Commission therein, as well as any requirement the Commission may attempt to impose on Elk Hills pursuant to such authority.  Nothing in this submittal constitutes a waiver of such rights or any of the arguments that have been raised in a variety of pleadings filed with the Commission by Elk Hills in this proceeding relating to jurisdiction over EWGs.


� 	On a related matter, Elk Hills notes that the materials issued by the Committee on May 16, 2003 contain a confusing reference to the source of Resolution Nos. 1 and 2, which contain the first three General Duty Standards, and certain conclusions and recommendations relating to the previously adopted Maintenance Standards.  Although the title to the Resolutions refers to the California Electricity Generation Facilities Standards Committee, the headers in both Resolutions refer to the “General Standards Committee.”  While Elk Hills assumes this to be a typographical error, Elk Hills respectfully requests clarification as to the source of these documents, and whether there exists a separate “General Standards Committee,” and, if so, the source of authority of such committee. 





� 	In the interest of efficiency and in recognition of the limited resources of the Committee, rather than repeating its jurisdictional arguments with regard to the imposition of rules pertaining to EWGs, Elk Hills incorporates herein by reference its comments filed with the Commission on March 3, 2003 in Phase I of the OIR and on April 8, 2003 and April 14, 2003 in Phase II of the OIR.  Elk Hills’ comments discussed the significant and complex jurisdictional conflicts that arise between the Commission and the FERC with respect to implementation and enforcement of rules such as Standard 4 that seek to regulate EWGs.
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