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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF CALIFORNIA

Rulemaking to implement the provisions of Public R.02-11-039
Utilities Code § 761.3 enacted by Chapter 19 of the (Filed November 21, 2002)
2001-02 Second Extraordinary Legislative Session.

COMMENTS OF AES, RELIANT, AND WEST COAST
POWER ON REMAINING ISSUES

Pursuant to the March 17, 2005 Ruling of Assigned Commissioner Peevey
and Administrative Law Judge Mattson, AES,' Reliant,” and West Coast Power”

(“WCP”) provide the following comments on (1) issues remaining to be resolved in this

! For purposes of these comments, AES refers to AES Alamitos LLC, AES Huntington
Beach LLC, and AES Redondo Beach LLC.

? For purposes of these comments, Reliant refers to Reliant Energy Coolwater, Inc.,
Reliant Energy Etiwanda, Inc., Reliant Energy Mandalay, Inc., and Reliant Energy
Ormond Beach, Inc.

3 West Coast Power is a partnership equally owned by subsidiaries of Dynegy Power
Corp. and NRG West Coast LLC. WCP refers collectively to the limited liability
companies that own and operate approximately 2,300 MW in Southern California:
Cabrillo Power I LLC, which operates the Encina power plant previously owned by San
Diego Gas & Electric Company; Cabrillo Power II LLC, which operates 13 combustion
turbines in the San Diego area; El Segundo Power, LLC, which operates the El Segundo
power plant previously owned by Southern California Edison Company (“SCE”); and
Long Beach Generation LLC, which operated the now-retired Long Beach power plant
also previously owned by SCE.



proceeding and (2) suggested modifications to General Order (“GO”) 167.*

I ISSUES REMAINING TO BE RESOLVED

The March 17 Ruling preliminarily finds that all issues raised in the two
scoping memos have been addressed and resolved. In AES/Reliant/WCP’s view, the
following general issues remain to be resolved.

A. Jurisdiction

The most important question that remains unanswered is the issue that has
loomed over this proceeding from its outset: whether or not the Commission has
jurisdiction over facilities that are Exempt Wholesale Generators (“EWGs”) under federal
law. EWGs have attempted to cooperate with the Commission in this proceeding, to help
achieve the common goal of ensuring that generation in California is available when
needed to meet customers’ demand for electricity. At the same time, those generators
who are EWGs have been careful to state that their participation in this proceeding is

voluntary and to reserve their rights to contest the Commission’s jurisdiction, as shown

* These comments are submitted pursuant to the provisions set forth at pages 42-43 of the
transcript of the February 10, 2003 Prehearing Conference in R.02-11-039. By
voluntarily submitting these comments and participating in this proceeding, AES,
Reliant, and WCP are not in any way conceding that this Commission has jurisdiction
over or can lawfully compel a response to this rulemaking by AES, Reliant, WCP, the
named limited liability corporations and corporations, their affiliates, or the generating
plants that they own and operate. AES, Reliant, and WCP expressly reserve the right to
challenge fully, in an appropriate forum the relevant portions of SB 39XX and any
requirement the Commission may attempt to impose on AES, Reliant, WCP, the named
LLCs and corporations, their affiliates, or other wholesale generators. Nothmg in these
comments constitutes a waiver of such rights, including these entities’ rights to seek relief
in federal court for violations of federal law or the United States Constitution. AES,
Reliant, and WCP make this express reservation pursuant to the provisions of England v.
Louisiana State Bd. of Medical Examiners, 375 U.S. 411, 420 (1984); see United Parcel
Service v. California Public Utilities Comm'n, 77 F.3d 1178, 1182 (9th Cir. 1996).
Furthermore, AES, Reliant, WCP, and the named LLCs and corporations do not consider
themselves to be respondents in this proceeding.



by the now-familiar presence of footnote 4, above.

The Commission gave its opinion on its jurisdiction in several decisions in
this proceeding, notably in D.04-05-017, pp. 5-21. However, many generators, including
AES, Reliant, and WCP, filed applications for rehearing of D.04-05-017 that questioned
the legal validity of the decision’s conclusions on jurisdiction. The Commission has not
yet ruled on those applications for rehearing.

It must also be recognized that if the Commission maintains its assertion of
jurisdiction over EWGs, it is unlikely that such a result would be acceptable. Thus, this
foundational issue may not be finally resolved for several years.

Because the jurisdictional issue is both important and delicate,
AES/Reliant/ WCP are encouraged that the Ruling, in Attachment B, seems to suggest the
possibility of using mediation to arrive at “ways to prevent and resolve future conflicts
while still meeting essential program goals.” AES/Reliant/WCP and other EWGs have
attempted to work cooperatively with the Commission to focus on the goal of Senate Bill
(“SB”) 39XX, the legislation that this proceeding was instituted to implement, instead of
pursuing other options. Mediation offers the possibility that the Commission and the
parties may yet be able to reach an accommodation on this issue that will permit us to
avoid a legal confrontation.’

The jurisdiction question is also implicated in the following issues, as listed

in the scoping memos: Phase 1 Issues 1.3 (PUC’s ratemaking and regulatory functions),

> By voluntarily agreeing to engage in any mediation, AES/Reliant/WCP do not concede
that any other legal remedies that are available to them are foreclosed.



1.4 (exemptions from maintenance standards), 2 (enforcement), 2.4 (sanctions and
penalties), 3 (enforcement and public utility status); Phase 2 Issues 2.1.4 (enforcement of
logbook standards), 2.1.5 (enforcement and public utility status); Phase 3 Issues 3.1.2
(enforcement of operation standards), 3.1.3 (enforcement and public utility status); and
Phase 4 Issues 4.1.2 (enforcement of general duty standards).

B. The Role of Guidelines

The distinction between standards and guidelines was made crystal clear in
D.04-12-048: standards are enforceable, guidelines are not enforceable and are advisory
only. However, there appears to be some continuing confusion about the role of
guidelines. For example, the Consumer Protection and Safety Division (“CPSD”) staff
has recently presented a proposal that attempts to transform the guidelines into standards.
The staff’s proposed Format and Content Element for Operation Plan Summaries treats
certain guidelines as if they were enforceable standards that must be complied with. This
proposal is still in draft form and has not yet been adopted, but staff’s proposal indicates
that some unresolved confusion remains about the role of the guidelines.

Similarly, AES/Reliant/WCP are concerned that the staff’s enforcement
efforts might place too much emphasis on meeting guidelines, rather than on the broader
goals expressed in the standards. In part, this confusion may have resulted from focusing
on certain language in D.04-12-049 apart from the broader context in which it appears.

D.04-12-049 states, “The Guidelines may be used to determine compliance with a



Standard,”® and this statement, standing by itself, could be interpreted to give guidelines
more weight in an enforcement context than the Commission intended. However, the
Commission goes on to quote approvingly from an explanation provided by the Electric
Generation Facilities Standards Committee (“Committee”), which formulated the
standards and guidelines:

Failure to meet a guideline, in combination with other
evidence, may indicate a violation of the Standards.
However, failure to meet a guideline should not be taken, per
se, as a failure to meet the associated standard.

(D.04-12-049, p. 10, quoting Committee Operation Standards, October 27, 2004,
Introduction, Guidelines, p. 6 (emphasis added).)7 These ideas are combined in
Conclusion of Law No. 9:

Failure to meet a Guideline may raise CPSD’s concern about
a GAO’s [Generating Asset Owner’s] compliance, and failure
to meet a Guideline in combination with other evidence may
demonstrate a violation, but failure to meet one or more
Guidelines(s) does not by itself demonstrate a failure to
comply with GO 167.

In the opinion of AES/Reliant/WCP, any lingering confusion about the role
of guidelines in the enforcement process is clarified by Finding of Fact No. 7:
Each GAO must comply with each Maintenance and

Operation Standards and may—but is not required to—use
some or all Guidelines to demonstrate compliance.

% D.04-12-049, pp. 9-10.

7 AES/Reliant/WCP are also concerned about the vagueness of the standards and
guidelines. If GAOs may be subject to sanctions for violations of standards, they must
have clear advance notice of exactly what behavior is prohibited. Although this is not the
vehicle for commenting on the specific wording of the standards and guidelines,
AES/Reliant/WCP point out that even the Committee’s explanation does not provide
much guidance. For example, what is the nature of the “other evidence” that may be
combined with an alleged failure to meet a guideline to constitute a violation?



The Commission should consider addressing this issue again so that all
concerned are completely clear about the role of guidelines.

C. Enforcement

Apart from the jurisdictional issues raised above, the Commission’s
decisions and the GO discuss only the broad outlines of enforcement of the standards.

GO 167, for example, generally refers to “audits, inspections, and
investigations” without explaining how these three activities are different or how they
relate to each other and to any other elements of enforcement.® In the section describing
Commission proceedings (§ 13.0 ef seq.), the GO states that “the Commission may
initiate any formal proceeding authorized by the California Constitution, the Public
Utilities Code, other state and federal statutes, court decisions or decrees, the
Commission’s Rules of Practice and Procedure, or prior Commission decisions or
rulings” (§ 13.1). If that list is not broad enough, the GO goes on to authorize the
Commission to “pursue any other remedy authorized by the California Constitution, the
Public Utilities Code, other state or federal statutes, court decisions or decrees, or
otherwise by law or in equity” (§ 13.2). And then there are “Other Remedies,” described
in section 13.4 as “informal proceedings, formal proceedings, or other remedies.”

Nowhere in the GO or in the Commission’s decisions is there a clear
roadmap of how the Commission’s enforcement efforts will proceed, or a clear

description of when and whether audits or inspections will lead to some sort of formal or

8GO0 167,88 11.0-11.5.



informal proceeding, how the Commission will determine whether violations of the
standards have occurred, or how a GAO may ask the Commission to adjudicate CPSD’s
assessment of a fine.

Up to now, the Commission has understandably been concerned about
putting the standards in place, and the GAOs have been focused on initial compliance
with the standards. But as CPSD begins its audits and inspections in support of the
Commission’s enforcement efforts, a clear description of the enforcement process
becomes crucial. The core of “due process” is, after all, a process. As things now stand,
these is no clear enforcement process, and AES/Reliant/WCP and other directly affected
parties cannot even begin to evaluate whether or not the process meets the relevant
standards of due process.

Another enforcement-related issue is the instruction of SB 39XX that the
Commission should “seek enforcement capability from the Federal Energy Regulatory
Commission [“FERC”] regarding the private generator agreement to provide for broader
state control of operational activities of generation facilities in the state.” Attachment A
to the Ruling describes how the Commission forwarded the adopted standards to the
FERC-regulated California Independent System Operator (“CAISO”) with a request to
submit the standards to the FERC for incorporation in the CAISO’s tariffs. Attachment
A also describes an exchange of correspondence between the Commission’s President
and the Chair of FERC. AES/Reliant/WCP appreciate the effort the Commission and its
President have made to involve FERC and the CAISO in the enforcement effort, but

these actions do not appear to comply fully with the Legislature’s instruction. The



statute’s specific language suggests that a more formal and affirmative action by the
Commission to seek enforcement capability was contemplated.

If the Commission’s enforcement authority were to be derived from
FERC’s statutory authority over wholesale electricity transactions and EWGs, the
jurisdictional objections discussed above would evaporate. The possibility of resolving
the jurisdictional issues, combined with the legislative instruction, suggest that the
Commission should have been, and should still be, more vigorous in its efforts to seek
enforcement capability through FERC.

D. Confidentiality

The lack of a defined enforcement process also raises questions about the
confidentiality of information submitted by GAOs during the course of audits,
inspections, and investigations. AES/Reliant/WCP think that several factors must be
weighed in developing the proper degree of protection of confidential materials.

First, the Commission and the public interest benefit if GAOs and their
employees can communicate with CPSD staff candidly about conditions at their plants,
without fear of disclosure of trade secrets, competitively sensitive information, or the
possibility that the information could be used against them.

Second, some of the information conveyed to CPSD could consist of trade
secrets or information that is competitively sensitive, which could harm the GAO and
benefit competitors if it is disclosed.

Third, the possibility that GAO could be found in contempt of the



Commission and potentially punished by imprisonment’ also implicates the constitutional

.. . . .. . 10
privilege against self-incrimination. =

[1]t has been held that the privilege against self-
incrimination can be claimed in an administrative proceeding where there may be an
imposition of any sanction which makes the assertion of the privilege ‘costly’ to the
person invoking the privilege.”'" Clearly, the fines and potential for imprisonment listed
as possible sanctions in the GO are “costly” for GAOs. Without further description of the
enforcement process or the circumstances in which a GAO might be found in contempt, a
GAO could, in an effort to cooperate with the Commission and its staff, unknowingly
waive its privilege against self-incrimination.

A fourth consideration is how the Public Records Act and GO 66-C apply
to information GAOs provide to the Commission and its staff and how they interact with
the confidentiality provisions of GO 167. The Public Records Act states the general
principle that information provided to state agencies should be available to the public.'?
However, General Order 66-C, which is the Commission’s implementation of the Public

Records Act, states that “records of investigations and audits made by the Commission”

are not open to public inspection, “except to the extent disclosed at a hearing or by formal

? Code of Civil Procedure §§ 1218, 1219.

' The constitutional privilege against self-incrimination is not limited to criminal
proceedings. “The privilege can be claimed in any proceeding, be it criminal or civil,
administrative or judicial, investigatory or adjudicatory.” Murphy v. Waterfront
Commission (1964) 78 U.S. 52, 94 (J. White, concurring). “The availability of the
privilege does not turn upon the type of proceeding in which its protection 1s invoked, but
upon the nature of the statement or admission and the exposure which it invites.” Borror
V. ls)ept.409f Investment (1971) 15 Cal.App. 3d 531, 542, quoting In re Gault (1967) 387
U.S. 1, 49.

" Borror v. Dept. of Investment (1971) 15 Cal.App. 3d 531, 542.
> Gov’t Code § 6250.



Commission action.”" The process described in GO 167 (§ 15.4 et seq.) requires the
GAO to assert any privilege to protect information from public disclosure, seemingly in
contradiction to the broader protections offered in GO 66-C.

AES/Reliant/WCP submit that the public interest will be better served if
GAUO:s are free to communicate information to the Commission and the staff during audits
and inspections without reservation and without the fear that today’s communication will
become tomorrow’s headline. Audits and inspections may at times address some highly
technical aspects of the plant’s operation and maintenance, and these technical points
could be misunderstood or distorted in the simplified summaries that might appear in the
press or other media. If the goal of the GO 167 program is to ensure the reliability of
California’s generating units through improved operation and maintenance practices, the
ability of plant employees and CPSD staff to speak freely, without the concern that
reports of their discussions will be distorted or sensationalized, will further that goal.
There should be no reluctance by CPSD to make critical observations about generators’
operation and maintenance practices, and no reluctance by the GAOs to respond fully and
frankly to those observations. The prospect of public disclosure and possible
misperceptions will have a chilling effect on these communications. For these reasons,
AES/Reliant/WCP urge the Commission to revise GO 167 to provide that
communications made during audits and inspections will be protected from public

disclosure.

B.GO 66-C, §2.2(a).

-10-



When the enforcement process shifts to investigations or formal
proceedings, additional considerations come into play. It would be unfair, unwise, and
perhaps unlawful, as discussed above, if the statements of GAOs and their employees
were used against them when the enforcement process reaches the stage where the GAO
may be subjected to fines or, potentially, imprisonment. In addition to maintaining the
confidentiality of communications from the GAQO, these communications should not be
used against the GAOs and should not be entered into the record in a formal proceeding.
The CPSD can make its case by means of other information it has obtained from other
sources or developed during the enforcement process.

II. TECHNICAL MODIFICATIONS TO GO 167

The Ruling invites parties to submit proposals for technical modifications
to GO 167 and to submit a proposed process and schedule. AES/Reliant/WCP believe
that the following modifications could be considered through comments and reply
comments, with 20 days provided to develop comments, and 10 days for reply comments.

Section 4.0—General Duty Standards: This section may now be deleted,
since the General Duty Standards have been superseded by the Maintenance and
Operation Standards.

Section 10.1—Provision of Information: This section fails to
acknowledge that some information that CPSD might request is privileged, and
disclosure to CPSD (or anyone else) will result in a waiver of the privilege. Although the
section provides that “these information requests shall be reasonably related to the

requirements of this General Order,” no procedure is provided that would permit the

-11-



GAO to contest the relevance of the request to the GO. As pointed out above, the GO
lacks any description of the enforcement process and consequently too often overlooks
the basic requirements of due process. This section also fails to take the protections of
due process into account.

Section 10.2—Authorization for Release of Information: The
information in the possession of other governmental agencies could include materials that
might be protected by the privilege against self-incrimination. This section should be
revised to recognize expressly that GAOs are not required to authorize governmental
agencies to release any such protected materials.

Section 11.0—Audits, Inspections, and Investigations: The deficiencies
of this portion of the GO are discussed above, in Section I.C.

Section 11.2—Interviews and Testimony: As discussed above, the
privilege against self-incrimination should be recognized in many provisions of the GO,
particularly in this section, which requires GAOs, their employees, and contractors to
provide testimony under oath and to submit to interviews. This section also fails to offer
any of the procedures or safeguards the law provides for this sort of testimony, as
illustrated by the provisions of the Code of Civil Procedure on oral depositions."*

Section 11.3—Tests and Technical Evaluations: By requiring the GAO
to pay “all . . . liabilities” resulting from the tests or technical evaluations, this section

interferes with the normal operation of tort law and insurance policies.

4 Code of Civil Proc. § 2025.
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If the test results in reduced or suspended generation, the GAO is required
to notify the CAISO. However, the test should not be conducted unless and until the
CAISO consents to the reduced or suspended generation or issues a dispatch order. The
GAO should not be required to choose between violating the GO and ignoring the
commands of the CAISO.

Section 13.0—Commission Proceedings: As discussed above, the GO
provides little information in this section or elsewhere about how the enforcement
process will in fact proceed. This entire portion of the GO needs to be reconsidered and
rewritten to provide a clear road map showing the various steps of the enforcement
process.

Section 15.4—Confidentiality: As discussed above, the provisions of the
GO on confidentiality are not consistent with GO 66-C or other legal protections of
confidentiality. As also pointed out above, AES/Reliant/ WCP believe the public interest
would be better served in this arena by encouraging candid discussions between GAOs
and CSPD, and broader confidentiality protections would encourage that frank exchange
of information.

III. PROPOSED MEDIATION

Attachment B to the Ruling presents some thoughts on the possible
mediation of points of conflict between the parties. AES/Reliant/WCP’s initial reaction
1s that mediation might be worth exploring, as a way to arrive at an understanding of how
to defuse the most controversial issues in this proceeding. There could very well be

approaches that have not yet been raised on how to reconcile the EWGs’ jurisdictional

-13-



concerns with the CPSD’s desire to fulfill what it understands to be the directive of the
statute. Mediation may stimulate new thinking on these issues and produce acceptable
solutions to the most difficult issues in this proceeding.

AES/Reliant/ WCP will give this proposal more consideration and will
come to the prehearing conference on April 12 with more complete thoughts on this
proposal.

IV. CONCLUSION

For the last few years, the Commission and the GAOs have been consumed
by the effort of getting the standards required by SB 39XX in place. Now that the
standards are in effect, the Ruling has wisely asked the parties to step back and consider
how the adopted standards and the Commission’s implementation and enforcement are
working. AES/Reliant/WCP appreciate the opportunity to offer their views on
modifications to GO 167. For the reasons stated in these comments, AES/Reliant/ WCP
respectfully urge the Commission to consider, or more precisely to reconsider, the points
made in these comments about the need to modify GO 167 on the issues of jurisdiction,
the role of guidelines, enforcement, and confidentiality. AES/Reliant/WCP are intrigued
by the possibility of submitting some of the potential sources of future conflict to

mediation, and we look forward to discussing this proposal at the prehearing conference.

-14-
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Respectfully submitted this April 1, 2005 at San Francisco, California.

GOODIN, MACBRIDE, SQUERI,
RITCHIE & DAY, LLP

Brian T. Cragg

505 Sansome Street, Suite 900

San Francisco, California 94111
Telephone: (415) 392-7900
Facsimile: (415) 398-4321

By

Brian T. Cragg

Attorneys for AES, Reliant, and West
Coast Power
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