Comments of Mirant

Proposed Revised General Duty Standard #4

June 8, 2004

Mirant has reviewed the material circulated on June 7, 2004 by Presiding Officer Carl Wood of the California Electricity Generation Facility Standards Committee, with regards to the decision of the CPUC declining to enforce the initially approved General Duty Standard #4. We appreciate the opportunity to provide comments on the proposed revised draft General Duty Standard #4, to be considered by the full Committee, and if approved, re-submitted to the CPUC for implementation and enforcement.

First as threshold matter, Mirant will reiterate for the record, without repeating all the supporting argument, that it believes adoption of ANY General Duty Standard exceeds the authority granted to the Committee by SB39XX. Our willingness to attempt to provide constructive comment here, in a spirit of cooperation, does not signify any change in that view.

With regard to the issues of possible Federal preemption, which appears to have been the concern of the CPUC, perhaps only the CPUC itself can provide constructive feedback with regards to what specifically concerned it, in the initial version. However, it seems to Mirant that the underlying issue is that any attempt to regulate or prohibit so-called “economic withholding” or “physical withholding” is an intrusion into the regulatory space already occupied by FERC with its various regulations. The most notable of these is probably its criteria for granting and retaining Market Based Rate Authority.

The proposed new draft appears to have removed anything that directly references “economic withholding”, so one of the areas of needed change seems to have been addressed. With regard to “physical withholding”, the new draft appears to impose, in essence, a duty equivalent to the current FERC “must-offer” requirement. It seems to Mirant that under current circumstances, imposition of such a duty is, at best, duplicative, and may therefore be in conflict with an area FERC has preempted. Alternatively, if FERC were to remove the must-offer requirement, state imposition of such a requirement would be in clear contravention of a FERC regulatory decision in that area. It seems to Mirant that the wise and practical course open to the Committee would simply be to create a duty to comply with terms of the FERC Market Based Rate Authority certificate. The logical enforcement practice for the CPUC would then become a FERC filing to either force compliance, or revoke certification.

There is one other practical problem with the draft that Mirant believes needs discussion. In the section referring to forced outages during emergencies, part (b), generators are required to stay on line unless “the reasonably expected cost of continued operation exceeds the public benefit…” Putting aside the arguments above with regards to the preemption issue on anything that is in the realm of “physical withholding”, this language is problematic in its own right. This is so for two reasons.

First, taken literally, it appears to impose a duty to “work magic” by keeping on line a unit that has been forced out and is not capable of operating, just because such an equipment failure occurred during a warning, alert or emergency. Presumably, what was intended was a requirement addressed towards those times when a unit is “limping” due to some equipment problem that may not absolutely and completely disable it immediately. The operator is then presented with a decision as to whether or not to remove it from service, either to effect repairs and return to full capability, or to prevent further damage, or to keep “limping” along until a more convenient time for taking it offline for repairs. If this was in fact the intent, then the language needs to be improved to make this clear.

Second, the benchmark to be applied would be almost impossible to evaluate. How is an individual generator to evaluate whether or not the “reasonably expected cost of continued operation” would “exceed the public benefit”? Furthermore, if a generator were to incur cost by continuing to operate that is not compensated by the price received for energy generated, then this requirement could actually end up being a form of a “taking” under the law. The only defensible way to impose such a requirement would be to also provide a mechanism by which generators could apply for and receive “extra-market” compensation for complying. Mirant does not object to what it perceives to be the spirit of this standard. A better phrasing might be to require a generator, during alerts, warnings and emergencies, to “make every effort to stay on line and provide needed power to the extent possible without causing incremental damage to equipment or incurring of costs that would not be compensated for by the marketplace”.

Mirant hopes the Committee finds these comments helpful in its deliberations with regard to General Duty Standard #4. If anyone desires clarification or follow-up discussions with regard to what is written here, please contact Steve Huhman at (925) 287-3120, or at steve.huhman@mirant.com.

