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In response to the invitation of Carl Wood, the Presiding Officer of California Electricity Generation Facilities Committee (“Committee”), presented in his letter of June 7, 2004, and as part of a continuing effort to work cooperatively with the Committee, El Segundo Power, LLC, Long Beach Generation LLC, Cabrillo Power I LLC, and Cabrillo Power II LLC (collectively, West Coast Power
 (“WCP”)) offer the following comments on the proposed revised General Duty Standard No. 4 (“GDS4”).

As recited in Presiding Officer Wood’s letter, the California Public Utilities Commission (“Commission”) in Decision (“D.”) 04-05-018 sent GDS4 back to the Committee for further consideration.  The Commission was concerned that the proposed standard attempted to impose requirements in areas regulated by the Federal Energy Regulatory Commission (“FERC”).  Because of the duplication of FERC’s existing requirements, the Commission questioned whether it would be able to implement and enforce the proposed standard without unlawfully treading on FERC’s exclusive jurisdiction.
To be frank, the revised GDS4 fares no better than its predecessor in avoiding conflicts with obligations already imposed on wholesale generators by FERC and FERC-approved tariffs of the California Independent System Operator (“CAISO”).  By duplicating existing FERC requirements, the revised GDS4 runs into the same problem that led the Commission to reject the original standard: “how [the Commission] might properly enforce this standard.”  By duplicating FERC’s requirements, the revised GDS4 creates the same obvious potential for uneven or conflicting enforcement as the rejected standard.  In any such conflict, the Commission’s attempts at enforcement must give way to the pre-emptive authority of FERC in this area.
The revised standard is another illustration of the problem that has permeated this proceeding from its inception, the problem of the state attempting to exert authority over topics that are the subject of federal law and regulations and over entities that are exclusively under federal jurisdiction.  WCP has joined with other parties to apply for rehearing of D.04-05-017 and D.04-05-018, and WCP will not belabor this crucial point in these comments.  It is sufficient to note here that these jurisdictional problems would not be a continuing obstacle to achieving the essential goals of Senate Bill 39XX if the Committee and the Commission had followed the enforcement scheme contemplated by the Legislature and repeatedly recommended by WCP and others in this proceeding.

The first sentence of the revised GDS4 requires generators to maintain the ability to be available upon request (whose request?).  However, the CAISO, a FERC-regulated entity, already imposes a “must-offer” requirement on generators who make use of the CAISO’s transmission system (virtually all generators in California).
  Thus, generators are already required to offer their power for sale in the CAISO’s electricity markets
 and are subject to emergency orders from the CAISO to run or to reduce generation to maintain system reliability and stability.
  What is the point of creating a duplicative obligation to be available, when the CAISO already requires generators to offer their power?
In addition, the requirement to obtain an affirmative declaration of both the CAISO and the Commission that a facility is unneeded is procedurally impractical.  The Commission can act only by majority vote taken in its public business meetings
 (only three of which are scheduled for this entire summer), and actions proposed to be adopted in those meetings are subject to strict notice requirements.
  As a result, it will take several months to obtain from the Commission the sort of affirmative declaration the revised standard requires.
The revised GDS4 goes on to propose a contradictory and impractical procedure for “taking” forced outages.  Once again, the revised GDS4 duplicates the existing obligation of generators to comply with the CAISO’s outage coordination protocol.  Generators are already required to schedule planned outages with the CAISO and to notify the CAISO of any unplanned outages.
  Furthermore, the revised GDS4 would limit forced outages during warnings, alerts, or system emergencies,
 and would apparently require a generator to consult the CAISO before “taking” a forced outage.
The revised GDS4 incorporates the mistaken impression that forced outages are within the control of plant operators.  In fact, by definition, forced outages are precisely those outages that are unexpected, unpredictable, and entirely outside of the control of the plant operators and managers.  The North American Electric Reliability Council, for example, defines “forced outage” as “The removal from service availability of a generating unit, transmission line, or other facility for emergency reasons or a condition in which the equipment is unavailable due to unanticipated failure.”
  When a generating unit breaks, it simply is not possible to continue generating, whether or not a warning, alert, or system emergency has been called, nor is it possible to consult with the CAISO before “taking” a forced outage.  Generators are already required to inform the CAISO of any unplanned outages, and further requiring generators to be clairvoyant and to foresee forced outages serves no useful purpose.
Even if we overlook the revised standard’s unique conception of forced outages, however, the standard still conflicts with the requirements of the CAISO’s outage coordination protocol and raises the enforcement issues that led the Commission to reject the earlier proposal.  In fact, the third General Duty Standard, which the Commission endorsed in D.04-05-018, expressly requires compliance with the outage coordination protocol: “All Facilities shall comply with the protocols of the California Independent System Operator for the scheduling of powerplant outages.”  For FERC-regulated Exempt Wholesale Generators, the obligation to schedule and coordinate outages within their control is already imposed by FERC and by the Participating Generator Agreements with the CAISO.

At this point, it should be evident to the Committee that GDS4 is not necessary.  In addition to the existing CAISO requirements previously mentioned, FERC  has adopted Market Behavior Rules that address the concerns that seem to have been the impetus for GDS4.
  Thus, all of the apparent goals of GDS4 are being met by the actions and requirements of the CAISO and the FERC, and any attempt to duplicate the CAISO’s and FERC’s actions will not only run into the same problems of duplication and enforcement that led the Commission to refer GDS4 back to the Committee, but will also waste the time and resources of all concerned in an effort to solve a problem that no longer exists.

For these reasons, WCP respectfully urges the Committee to delete GDS4 from the General Duty Standards.
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� West Coast Power is a partnership equally owned by subsidiaries of Dynegy Power Corp. and NRG West Coast LLC.  WCP refers collectively to the limited liability companies that own and operate approximately 2,300 MW in Southern California: Cabrillo Power I LLC, which operates the Encina power plant previously owned by San Diego Gas & Electric Company; Cabrillo Power II LLC, which operates 13 combustion turbines in the San Diego area; El Segundo Power, LLC, which operates the El Segundo power plant previously owned by Southern California Edison Company (“SCE”); and Long Beach Generation LLC, which operates the Long Beach power plant also previously owned by SCE.  The entities owning and operating these plants have each been determined by the Federal Energy Regulatory Commission to be exempt wholesale generators as defined under federal law and, pursuant to the provisions of federal law, are engaged “exclusively in the business of owning or operating, or both owning and operating, . . . eligible [electric generating] facilities and selling electric energy at wholesale.”  (15 U.S.C. § 79z-5a(a)(1) (emphasis added).)


� By voluntarily submitting these comments, West Coast Power is not in any way conceding that the Committee or the California Public Utilities Commission has jurisdiction over, or can lawfully compel a response to the Committee’s process or Commission’s rulemaking by, WCP, the four named limited liability corporations, their affiliates, or the generating plants that they own and operate.  WCP expressly reserves the right to challenge fully, in an appropriate forum, the relevant portions of SB 39XX and any requirement the Committee or the Commission may attempt to impose on WCP, the four named LLCs, their affiliates, or other wholesale generators.  Nothing in these comments constitutes a waiver of such rights, including these entities’ rights to seek relief in federal court for violations of federal law or the Unites States Constitution.  WCP makes this express reservation pursuant to the provisions of England v. Louisiana State Bd. of Medical Examiners, 375 U.S. 411, 420 (1984); see United Parcel Service v. California Public Utilities Comm'n, 77 F.3d 1178, 1182 (9th Cir. 1996).  Furthermore, WCP and the four LLCs do not consider themselves to be respondents in the CPUC’s rulemaking, because they are not “public utilities” as defined in the Public Utilities Code.


� Moreover, FERC recently clarified that a must-offer requirement can exist only pursuant to a FERC-approved tariff or other FERC-approved requirement, and rejected calls for a generic must offer requirement.  Investigation of Terms and Conditions of Public Utility Market-Based Rate Authorizations, Order on Rehearing, 107 FERC ¶ 61,175 (2004).


� See San Diego Gas & Electric Company, et al., Order Establishing Prospective Mitigation and Monitoring Plan for the California Wholesale Electric Markets,  (2001) 95 FERC ¶ 61,115 (2001), pp. 61,355--61,357.


� See the CAISO’s Dispatch Protocol, especially Part DP10 on Emergency Operations and section DPR10.2.86, which sets forth the obligations of Participating Generators to respond to the CAISO’s instructions during emergencies.  The Protocol may be viewed at <www.caiso.com/docs/09003a6080/27/ff/09003a608027ff1c.pdfwww.caiso.com/docs/2002/02/12/2002021215381518908.pdf>.


� Public Utilities Code §§ 306(b), 310; Government Code § 11120 et seq.


� Public Utilities Code § 306(b); Government Code § 11125.





� Id. San Diego Gas & Electric Company, et al., Order Establishing Prospective Mitigation and Monitoring Plan for the California Wholesale Electric Markets, 95 FERC ¶ 61,115 (2001), at p. 61,355; see also CAISO’s Outage Coordination Protocol.


� As noted previously, generators are already subject to emergency orders from the CAISO to run or to reduce generation to maintain system reliability and stability, but a facility that is experiencing a forced outage has no ability to respond to such orders.


� See < http://www.nerc.com/glossary/>.





� See the CAISO’s Outage Coordination Protocol, part of the CAISO’s FERC electric tariff.  The Protocol may be viewed at  <www.caiso.com/docs/09003a6080/27/ff/09003a608027ff1e.pdf<www.caiso.com/docs/2002/03/20/200203201008509285.pdf>.


� See Order Seeking Comments on Proposed Revisions to Market-Based Rate Tariff and Authorizations (2003) 103 FERC ¶ 61,349. Investigation of Terms and Conditions of Public Utility Market-Based Rate Authorizations, Order Amending Market-Based Rate Tariffs and Authorizations, 105 FERC ¶ 61,218 (2003); California Independent System Operator Corp., 106 FERC ¶ 61,179 (2004); California Independent System Operator Corp., Order on Rehearing, 107 FERC ¶ 61,118 (2004).








