


























October 1, 1997








TO:		Commissioners


		Advisors


		Wes Franklin


Lynn Carew


		Pete Arth 


		


FROM:	Joe Neeper





SUBJECT:	SB 960 “Bagley-Keene Relief” provisions





	


RECOMMENDATION:	The Commission should schedule its regular meetings every other Thursday. There should be a separate closed-session Commission meeting the Monday of the same week to consider ratesetting matters that are on the agenda for the Thursday meeting that week, whether new or held.  Adjudicatory matters can be considered in Executive Session at either of  these meetings.





	DISCUSSION:	At the last Commission meeting I spoke about the need to understand how the Commissioner’s decision-making process would be affected by SB 960.  In particular, I am interested in how we will apply the “Bagley-Keene relief” sections of the bill, also known as “quiet time.”  With my advisors, I have developed some recommendations as to how to proceed.   I look forward to your thoughts.  I emphasize that we must make decisions on these matters no later than the end of October in order to ensure proper functioning come January.


	SB 960 divides proceedings into three types:  adjudicatory, ratesetting and quasi-legislative.  Chief ALJ Carew assured the Commission that various process issues, aside from the Commissioner decision-making process, are already far into the development stage.  I await finalization of this development.  To my reading, while there are a variety of process changes in SB 960 associated with all three proceeding types, nothing in the quasi-legislative discussion allows any change to Bagley-Keene provisions.   I will thus focus on the Commissioner decision-making  process that I envision for the other two types of proceeding.





	Adjudicatory:   There will be an Assigned ALJ and an Assigned Commissioner on each case, as exists now.  The process from initiation to decision should, under normal circumstances, be completed in less than 12 months.  An ALJ proposed decision goes into effect automatically 30 days after issuance if no action is taken by the Commission.  However, parties may appeal the decision within 30 days, and the Commission may initiate a review in that time period (which may or may not be related to the petition for appeal).  The Commission is not required to consider the petition for appeal.  Giving 30 days for any review or alternate, it appears the ALJ PD should be issued no later than 10 months after the proceeding is initiated.�


	In my view, the Assigned Commissioner has the primary responsibilty to determine whether a review is necessary or a petition for appeal should be considered, and thus bring the matter to the full Commission.  However, each other Commissioner reserves the right to put the matter on the Agenda in a timely manner.


	If the matter is put on the agenda as a result of an appeal (but not as a result of a Commission-initiated review for any other reason), Section 1701.2( c )  allows that “the commission may meet in a closed session to consider the decision that is being appealed.”  However, the “vote on the appeal shall be in a public meeting…”  Therefore, it appears that in the closed session the Commissioners may discuss the matter and the appeal, consider whether to accept or deny the appeal, talk about alternates, wordsmith a decision, seek a consensus, take non-binding votes, or do anything related to the matter short of taking a final vote.   


	The closed session “relief” is limited.  Commissioners can only utilize this tool in a publicly-noticed meeting and the item must be on the Agenda.  In other words, every other provision of Bagley-Keene applies, and the matter can be handled in a similar way as with Executive Session items today. What is not allowed are techniques such as “walking around” to build a consensus, or anything else that we can’t do today for any other agenda item.


	Since the closed session is essentially a regular Commission meeting, I recommend that we consider such matter along with the rest of the agenda. Perhaps these items would be “AA” items, for “adjudication appeals.”  There appears to be no need here for a special Commission meeting to handle these matters.�  





	Ratesetting:  These proceedings will work in many ways similar to our current process.  I will focus on the Bagley-Keene aspects from SB 960, which is tied to ex parte contacts for ratesetting matters (at least those with a hearing, known as “311” matters). 


	Section 1701.3( c) allows the Commission to “establish a period during which no oral or written ex parte contacts shall be permitted” and during which the Commission “may meet in closed session.”  This period cannot exceed 14 days.  The 14 day maximum “quiet time” is not defined, and does not necessarily have to be the 14 days before the first time the item is on the agenda.  As with adjudicatory proceedings, the “relief” is simply akin to allowing discussion and non-final voting in Executive Session, and does not allow unlimited discussion or consensus-building.


	I did not personally see the need for this law, and would prefer to have unlimited ex parte contacts instead of closed session discussions.  I also understand that we have the option whether to given effect to quiet time and closed session for ratesetting.   Nevertheless, I have a recommendation as to how to make it work that I hope will take the interests of all Commissioners into account.


	I propose that we schedule our regular biweekly Commission meetings on Thursdays.  Then, we also schedule a regular closed session meeting on Mondays before the Thursday meetings solely for discussion on ratesetting matters that are to appear on the next agenda (i.e., 3 days later on Thursday).�  The quiet time would occur from Monday to Thursday.  The reason for having the Monday/Thursday split is to allow staff the ablility to take what is discussed on the Monday meeting and revise a PD or an alternate for final disposition on Thursday.  The reason for having only a four-day quiet time is to allow Commissioners to hear from parties prior to having the closed session discussion;�  in non-311 cases, parties would not even have the PD until a few days before the quiet time would kick in under this proposal.


	Section 1701.3( c) provides different rules for when an item is held.  Ex parte contacts are only permitted during the “first half of the interval between the hold date and the date that the decision is calendered for final decision” – typically one week.  After that, “the Commission may meet in closed session for the second half of that interval.”  However, such meetings must be noticed.  I believe the most straightforward way of dealing with this is to use the Monday meeting mentioned above for discussions of held ratesetting matters.  


	One question that needs more thought is whether all-party, oral ex parte meetings are allowed during the quiet time.  I believe they are not.  However, the law is somewhat ambiguous on this, both allowing such meetings “at any time” and simultaneously permitting “ no oral or written ex parte communications” during the quiet time.  





	The Commissioners may choose to implement these recommendations, or to do something else to address the new law.  I recommend against doing nothing. 


	 


 


� I note that there does not appear to be any provision for the ALJ to change the PD once it is issued, but this deserves further consideration.


� However, the Monday meeting recommended below could also be appropriate for these matters.


� Of course, the Commission would have the option of considering other properly-noticed matters at this Monday meeting, but I am not recommending this.


� I believe this section of the law can be interpreted to allow a closed session/quiet time of one day, and then allow ex parte contacts after the closed session.  However, I do not recommend this as I believe the Legislature may see this as circumventing the spirit of the law.








