BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA





Order Instituting Rulemaking on the Commission’s


Own Motion into exempting Commercial Mobile Radio Service providers from the filing requirements of General Order No. 77-K and General Order No. 104-A.


�
F I L E D


PUBLIC UTILITIES COMMISSION


MARCH 12, 1998


SAN FRANCISCO OFFICE


R.98-03-014�
�



ORDER INSTITUTING RULEMAKING


Summary


By this order we institute a rulemaking for the purpose of exempting commercial mobile radio service (CMRS) providers from the reporting requirements of General Orders (GOs)  77-K and 104-A.  CMRS includes cellular services, personal communications services, wide-area specialized mobile radio services, and two-way radiotelephone services.  Parties may file opening comments by April 10, 1998, and reply comments by April 24, 1998.  Pending the outcome of this proceeding, we defer the March 31, 1998 filing requirements of GOs 77-K and 104-A for CMRS providers.


Background


GOs 77-K and 104-A require public utilities, including CMRS providers, to submit the following information to the Commission by March 31st of each year:


GO 77-K:  (1) The identity of a utility’s employees paid a certain level of compensation during the preceding calendar year and the amount of compensation received by each such person, including any expense reimbursements; (2) payments to attorneys employed by a utility or an affiliate; and (3) dues, donations, subscriptions, and contributions paid by a utility.





GO 104-A:  (1) income statement; (2) balance sheet ; (3) separate schedules for income, expenses, assets, long-term debt, retained earnings and partnership capital; (4) a list of directors, owners, principal officers, and business partners; and (5) a list of significant changes during the preceding year, including the issuance of capital stock or long-term debt, changes in franchise rights, significant changes in plant, and rate changes.


�
The purpose of GOs 77-K and 104-A is to provide the Commission with information useful in reviewing and setting utilities’ rates.  However, the Commission’s authority to regulate the rates of CMRS providers was preempted as part of the Omnibus Budget Reconciliation Act passed by Congress in 1993.  


On February 27, 1997, AirTouch Cellular and its affiliates� (hereinafter referred to as AirTouch) filed an application (A.97-02-035) requesting an exemption from the filing requirements of GOs 77-K and 104-A.  AirTouch’s application was granted by the Commission in Decision 98-02-014 on the basis that the two general orders were no longer relevant in light of federal preemption of the Commission’s authority over CMRS rates.


Discussion


We anticipate that our exempting AirTouch from the provisions of GOs 77-K and 104-A in D.98-02-014 will likely cause other CMRS providers to also seek an exemption from these general orders.  Given the large number of CMRS providers and the limited resources of the Commission, we believe that the most efficient approach is to open this order instituting rulemaking (OIR) to examine whether all CMRS providers should be exempted from GOs 77-K and 104-A.  Copies of GOs 77-K and 104-A are contained in Attachments A and B to this order.  


This proceeding shall also examine whether, and to what extent, residual reporting requirements should remain in effect if CMRS providers are exempted from GOs 77-K and 104-A.�  For example, the Commission regularly communicates with regulated utilities for various reasons, such as sending an annual notice regarding the current surcharge to fund the Universal Lifeline Telephone Service program.  For effective communication and administrative purposes, the addresses, telephone numbers, and contact persons of regulated utilities should be accurate and current.  We believe, therefore, that the information mentioned above should be filed by CMRS providers by January 15 of each year, in lieu of the filing requirements of GOs 77-K and 104-A.�


This proceeding shall not consider whether telecommunications carriers other than CMRS providers should also be exempt from GOs 77-K and 104-A.�  Pending the outcome of this OIR, we defer the filing requirements of GOs 77-K and 104-A for CMRS providers only; therefore, CMRS providers need not submit on March 31, 1998, information relating to GOs 77-K and 104-A.


Preliminary Scoping Memo


This rulemaking shall be conducted in accordance with Article 2.5 of the Commission’s Rules of Practice and Procedure.�  As required by Rule 6 ( c) (2) of Article 2.5, this order incorporates a preliminary scoping memo� as set forth below.


The scope of this rulemaking is to determine whether CMRS providers should be exempt from GOs 77K and 104-A.�  This rulemaking shall also address the extent of administrative reporting requirements that should remain in place if CMRS providers are ultimately exempted from these GOs.


Pursuant to Rule 6(c)(2), we preliminarily determine the categorization of this rulemaking proceeding to be “quasi-legislative” as that term is defined in Rule 5(d).�  Consistent with this categorization, we intend to adopt a general policy affecting CMRS providers based on the comments we receive from the parties to this proceeding.  We believe that written comments will provide an adequate opportunity for parties to present legislative facts,� and for this reason we do not plan to convene a full panel hearing to receive legislative facts.  Nor do we foresee holding evidentiary hearings since we do not anticipate a need to receive testimony regarding adjudicative facts.� 


We intend to resolve this proceeding within 18 months as detailed in the proposed timetable set forth in Attachment C.  Parties should file and serve their opening comments on April 10, 1998, and reply comments on April 24, 1998.  Parties should also provide a copy of their comments to the Director of the Telecommunications Division.  Commissioner Duque and Administrative Law Judge (ALJ) Kenney are assigned to this proceeding.  Absent substantial controversy among respondents and interested parties, we expect the proceeding to be concluded no later than the September 1998 date set forth in Attachment C.


As required by Rule 6( c)(2), parties shall include in their opening comments any objections they may have on the categorization of this proceeding as a rulemaking, the determination not to hold a hearing for the presentation of legislative facts, and the preliminary scope and timetable for this proceeding as described in this order.


If any party believes that an evidentiary hearing for the presentation of adjudicative facts is required in this proceeding, that party must file a motion no later than ten days after the filing of reply comments.  The motion must request an evidentiary hearing and justify the need for an evidentiary hearing by identifying the material disputed factual issues on which a hearing should be held.  In addition, the motion should identify the general nature of the adjudicative evidence the party proposes to introduce at the requested hearing.  Any right a party may otherwise have to an evidentiary hearing for the presentation of adjudicative facts will be waived if the party does not submit a timely motion requesting an evidentiary hearing.


Following the receipt of comments and motions requesting an evidentiary hearing, if any, the assigned Commissioner shall issue a ruling that finalizes the category, scope and schedule of this proceeding (Rules 6( c)(2) and 6.3).  After the issuance of this ruling, parties may file and serve an appeal to the Commission regarding the assigned Commissioner’s ruling on category (Rule 6.4).


Service List for Proceeding


So that interested parties are aware of this proceeding, we shall instruct our Executive Director to mail a copy of this order to the service list for Investigation 93-12-007,� and to the Telecommunications Division’s list of CMRS providers (Attachment D).  A copy of this order may also be obtained from the Commission’s web site; the Commission’s Central Files’ Office [(415) 703-2045]; and the Commission’s Public Advisor’s Office in Los Angeles [(213) 897-3544] or in San Francisco [(415) 703-2074].


Within ten days from the date of this order, any person or representative of an entity� interested in monitoring or participating in this rulemaking should send a letter to the Commission’s Process Office.�   This letter should ask for placement on the service list for this proceeding, and state whether the person intends to “monitor” the proceeding or “participate” in the proceeding as an active party by filing written comments or participating in hearings, if held.�  A service list will be made available shortly thereafter where it can be downloaded from the Commission’s web site (www.cpuc.ca.gov) or by contacting the Commission’s Process Office at (415) 703-2021.  We will be posting significant documents (e.g., rulings and decisions) in this proceeding on the Commission’s web site, and some may find it convenient to follow this proceeding by checking the web site.  No letter is needed to monitor in this fashion.


Any party interested in participating in this rulemaking and unfamiliar with the Commission’s procedures should contact the Commission’s Public Advisor’s Office in San Francisco at (415) 703-2074, or in Los Angeles at (213) 897-3544.


Ex Parte Communications


	This proceeding is subject to Rule 7 which specifies standards for engaging in ex parte communications and the reporting of such communications.  Pursuant to Rules 7(a)(4) and 7(d), ex parte communications will be allowed in this proceeding without any restrictions or reporting requirements until the assigned Commissioner makes an appealable determination of category.  Following the Commissioner’s determination, the applicable ex parte communication and reporting requirements shall depend on such determination unless and until the determination is modified by the Commission pursuant to Rule 6.4 or 6.5.


IT IS ORDERED that:


     1.  A rulemaking is instituted on the Commission’s own motion for the purpose of adopting a general policy for Commercial Mobile Radio Service (CMRS) providers.  It is proposed that all CMRS providers be exempted from the reporting requirements of General Orders (GOs) 77-K and 104-A and be required to file with the Commission’s Telecommunications Division their addresses, telephone numbers, and contact persons.


     2.  Any person or representative of an entity (entity) interested in monitoring this proceeding or participating in this rulemaking as a party must send a letter to the Commission’s Process Office within ten (10) days from the date of this order.  The letter must ask permission to be placed on the service list for this proceeding, and state whether the person or entity intends to “monitor” or “participate” in the proceeding as an active party by filing written comments or participating in hearings, if held.  A service list for this proceeding shall be created within twenty (20) days from the date of this order.  Parties may obtain the service list from the Commission’s web site at www.cpuc.ca.gov, or by contacting the Commission’s Process Office at (415) 703-2021.


     3.  After the service list is distributed, persons seeking to appear as a party in this proceeding shall first obtain a copy of the service list followed by serving a written request for party status on the assigned Administrative Law judge (ALJ) and all the parties on the service list.  Persons seeking to monitor this proceeding shall send a written request to the Commission’s Process Office asking to be accorded “Information Only” (non-party) status.  An updated service list will be available from the Commission’s web site and the Process Office.


     4.  Any party that fails to submit comments shall lose its status as a party and be placed on the “Information Only” portion of the service list.


     5.  The category of this rulemaking is preliminarily determined to be “quasi-legislative” as that term is defined in Rule 5(d) of the Commission’s Rules of Practice and Procedure (Rule).


     6.  We preliminarily determine that there is no need for hearings in this rulemaking to receive either “adjudicative facts” or “legislative facts” as these terms are defined in Rules 8(f)(1) and 8(f)(2).


     7.  Written comments on matters within the scope of this proceeding shall be served on the other parties and shall be filed with the Commission’s Docket Office on April 10, 1998.  Reply comments shall be served and filed on April 24, 1998.  Parties filing comments shall serve their comments on the assigned ALJ and the Director of the Telecommunications Division.


     8.  Any party that objects to (a) the categorization of this proceeding as a rulemaking, (b) the determination not to hold a hearing for the presentation of legislative facts, and/or ( c) the preliminary scope and timetable for this proceeding, shall state its objections in opening comments in accordance with Rule 6( c)(2).


     9.  Any party who believes that an evidentiary hearing for the presentation of adjudicative facts is required in this proceeding must file a motion requesting such a hearing no later than ten (10) days after the filing of reply comments.  Any party that does not submit a timely motion for an evidentiary hearing shall have waived any rights to an evidentiary hearing that may exist.


     10.  The Executive Director shall cause a copy of this order to be served on:  (a) the service list for Investigation 93-12-007; and (b) CMRS providers listed on the current Commission Telecommunications Division’s list (Attachment D).


     11.  The Executive Director shall cause this order to be posted on the Commission’s web site.


            This order is effective today.


             Dated March 12, 1998, at San Francisco, California.





							RICHARD A. BILAS


							                         President


GREGORY CONLON


							JESSIE J. KNIGHT, JR.


							HENRY M. DUQUE


							JOSIAH L. NEEPER


							                    Commissioners























�
Attachment C  Proposed Timetable for the Rulemaking�
�
March 12, 1998�
Commission issues Rulemaking.�
�
�
�
�
April 10, 1998�
Comments due from parties on the rulemaking.�
�
�
�
�
�
Comments should include any objections to the�
�
�
categorization of the proceeding, the preliminary determination�
�
�
not to hold legislative hearings, and preliminary scoping memo.�
�
�
�
�
April 24, 1998�
Reply comments due.�
�
�
�
�
May 4, 1998�
Motions for evidentiary hearings due.�
�
�
�
�
May 19, 1998�
Reply to motion(s) due.  (Rule 45(f))�
�
�
�
�
June 1998�
Ruling by the Assigned Commissioner on the final scope, schedule�
�
�
and categorization of this proceeding.  (Rule 6.3)�
�
�
�
�
�
Appeals for categorizarion may be filed no later than ten days after�
�
�
after Assigned Commissioner Ruling.  (Rule 6.4(a))�
�
�
�
�
�
Response to appeals may be filed no later than fifteen days after the�
�
�
date of categorization from which timely appeal has been taken.�
�
�
(Rule 6.4(b))�
�
�
�
�
June 15, 1998�
Request for final oral arguments before the Commission due.�
�
�
(Rule 8(d))�
�
�
�
�
July 1998�
Opportunity for parties to present final oral arguments.  (Rule 8(d))�
�
�
�
�
�
Proceeding submitted.  (Rule 8.1(a))�
�
�
�
�
August 1998�
Proposed decision issued for comment.  (Rule 8.1(b))�
�
�
�
�
August 1998�
Comments filed on draft decision.  (Rules 8.1(b) and 77.1 - 77.6)�
�
�
�
�
September 1998�
Commission issues final decision.  (Rule 8.1(c))�
�






� The affiliates of AirTouch Cellular (U-3001-C) are: Los Angeles SMSA Limited Partnership (U-3003-C), Sacramento Valley Limited Partnership (U-3004-C), and Modoc RSA Limited Partnership (U-3032-C).


� Footnote 6 of D.98-02-014 stated:  “The rulemaking may address whether CMRS providers should continue to submit administrative information contained in their GO 104-A filings, such as address, telephone number, and contact person for each CMRS provider.  To the extent that such reporting requirements are retained, they should be applied to AirTouch as well.”


� We are willing to consider alternate procedures governing the filing of administrative information.  For example, it may be more practical for CMRS providers to submit administrative information only when there has been a change in the information already on file.





� In D.98-02-014 we said that “this proceeding shall be strictly limited to CMRS providers, and that this proceeding shall not consider whether other telecommunications carriers should also be exempt from GOs 77-K and 104-A.”  


� The Rules of Practice and Procedure are posted in the Commission’s web site at www.cpuc.ca.gov.  Article 2.5 of the Commission’s Rules implements many of the reforms contained in Senate Bill 960.


� Rule 5(m) defines “scoping memo” as an order or ruling describing the issues to be considered in a proceeding and the timetable for resolving the proceeding. 


� In D.98-02-014, the Commission reserves the right to re-examine its decision of exempting CMRS providers from the filing requirements of GOs 77-K and 104-A should any future changes in the federal regulation require revision in the Commission regulation of CMRS providers.





� Rule 5(d) defines “quasi-legislative” proceedings as proceedings that establish policy or rules affecting a class of regu
