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R E S O L U T I O N
RESOLUTION T-16372.  PACIFIC BELL (U-1001-C).  REQUEST FOR APPROVAL OF AN INTERCONNECTION AGREEMENT BETWEEN PACIFIC BELL AND SBC ADVANCED SOLUTIONS, INC. (PENDING), PURSUANT TO SECTION 252 OF THE TELECOMMUNICATIONS ACT OF 1996.  

BY ADVICE LETTER NO. 20785 FILED ON DECEMBER 3, 1999.

_________________________________________________________________

SUMMARY
This Resolution rejects an Interconnection Agreement submitted under provisions of Resolution ALJ-174 and G.O. 96-A.  This Agreement which involves Pacific Bell (Pacific) and SBC Advanced Solutions, Inc. (Pending) is not compliant as written with Rule 2.18 and Rule 4.1.4 of ALJ-174.  Advice Letter No. 20785 is rejected without prejudice.

BACKGROUND
The United States Congress passed and the President signed into law the Telecommunications Act of 1996 (Pub. L. No.104‑104, 110 Stat. 56 (1996)) (1996 Act).  Among other things, the new law declared that each incumbent local exchange carrier has a duty to provide interconnection with the local network for any requesting telecommunications carrier.  The new law also set forth the general nature and quality of the interconnection that the incumbent local exchange carrier (ILEC) must agree to provide.
  The 1996 Act established an obligation for the ILECs to enter into good faith negotiations with each competing carrier to set the terms of interconnection.  Any interconnection agreement adopted by negotiation must be submitted to the appropriate state commission for approval.

Section 252 of the 1996 Act sets forth our responsibility to review and approve interconnection agreements.  On July 17, 1996, we adopted Resolution ALJ-167 that provides interim rules for the implementation of §252.  On September 26, 1996, we adopted Resolution ALJ-168 that modified those interim rules.  On June 25, 1997, we approved ALJ-174, which modified ALJ-168, but did not change the rules for reviewing agreements achieved through voluntary negotiation.  On November 18, 1999, we approved ALJ-178 that established pick-and-choose rules and modified rules for adopting agreements. 

Pacific filed Advice Letter No. 20785 on December 3, 1999.  This Advice Letter requests Commission approval of a negotiated Interconnection Agreement between Pacific and SBC Advanced Solutions, Inc. (ASI) under Section 252.

In ALJ-168 we noted that the 1996 Act requires the Commission to act to approve or reject agreements.  We established an approach that uses the advice letter process as the preferred mechanism for consideration of negotiated agreements.  Under Rule 4.3.3, if we fail to approve or reject an agreement within 90 days after the advice letter is filed, then the agreement will be deemed approved.  

The Agreement pertaining to this Advice Letter sets the terms and charges for interconnection between Pacific and ASI.  The Agreement provides for the following:

· Exchange of local traffic between parties with a provision for reciprocal compensation payments for call termination.

· Access to unbundled network elements;

· Access to poles, conduit and other rights of ways;

· Access to emergency services, directory assistance and call completion;

· Access to white page directory listings, customer guide pages and number resources;

· Access to operator services and support system services (OSS), and OSS performance measurements;

· Resale of services;

· Physical, shared space, microwave and physical collocation;

· Tandem switching between interexchange carriers and Pacific’s end offices.

NOTICE/PROTESTS

Pacific states that copies of the Advice Letter, and the Agreement were mailed to all parties on the Service List of ALJ 174, R.93-04-003/I.93-04-002/R.95-04-043/I.95-04-044.  Notice of the Advice Letter was published in the Commission Daily Calendar.  Pursuant to Rule 4.3.2 of ALJ-174, protests shall be limited to the standards for rejection provided in Rule 4.1.4.

The California Telecommunications Coalition
, Covad Communications Company (U-5752-C) and NorthPoint Communications, Inc. (U-5829-C) filed protests to the Advice Letter on December 23, 1999.

The California Telecommunication Coalition (Coalition) protests the inclusion of language at the end of each appendix to the Agreement which is intended to restrict other telecommunications carriers from exercising their pick-and-choose rights under Section 252(i) of the 1996 Act.  The Agreement does not reflect an arm’s length negotiation and does not provide sufficient detail for collocation, sub-loop unbundling and line sharing charges to be compliant with FCC 99-48,  FCC 99-238, and FCC 99-279
.  The Coalition seeks further information about the ordering and provisioning process for line sharing, as well as formal discovery, and hearings or settlement proceedings to assure compliance with FCC regulations
 regarding UNEs, interconnection and collocation.

Covad Communications Company (Covad) protests that the Agreement is not sufficiently detailed to permit telecommunications carriers to exercise effectively their pick-and-choose rights under Section 252(i) of the 1996 Act.  The provisioning of xDSL and IDSL does not provide for (1) installation intervals for IDSL loops, (2) the cost of line-shared ADSL loop, (3) installation interval for a line-shared ADSL loop, (4) which company is responsible for the splitters and the cost, and (5) the location of the splitters.  Furthermore, the Agreement entirely omits the terms, conditions and charges for acceptance testing.  Covad also protests that the Agreement only includes collocation terms and conditions as a reference to Pacific’s tariffs which are not compliant with FCC 99-48
, and requests the addition of information specific to remote terminal deployment and remote terminal collocation terms and conditions.

NorthPoint Communications, Inc. (NorthPoint) protests that the Agreement does not contain sufficient detail for the terms and conditions by which the unbundled network elements (UNEs) and underlying services comprising DSL are to be made available to ASI.  NorthPoint wonders how ASI will offer service without such necessary details, and concludes that the Agreement is not sufficiently detailed to permit telecommunications carriers to exercise their “pick-and-choose” rights under Section 252(i) of the 1996 Act.  NorthPoint also protests that the Agreement only includes collocation terms and conditions as a reference to Pacific’s tariffs which are not compliant with FCC 99-48, and does not provide the sub-loop unbundling detail specified in FCC-238
.

RESPONSE TO PROTESTS

Pacific responded to the protests on December 30, 1999 stating that the protests were without merit.  The Agreement is the same as the one included in ASI’s Registration for Interexchange Carrier Authority (A.99-10-099) filed on October 5, 1999 except for removal of specific language protested by intervenors in that case.  The Agreement does provide sufficient detail on xDSL service and represents the standard DSL offering at the time the Agreement was negotiated.  It is untimely to present permanent line sharing because the FCC’s line sharing order (FCC 99-355) is not effective until 30 days after the publishing of the Federal Register.  FCC 99-279 allows only interim line sharing, so details such as placement of the splitters are not provided.  Pacific also states that ASI plans to procure collocation through Pacific’s tariffs, and that the collocation tariffs will be modified when the issue is addressed in the collocation phase of OANAD.

Pacific has placed the following language at the end of each appendix in the Agreement.

This Appendix, and every interconnection, service and network element provided hereunder, shall be subject to all rates, terms and conditions contained in this Agreement or any other appendices or attachments to this Agreement which are legitimately related to such interconnection, service or network element.

Similar language appears at the beginning of the Agreement, and Pacific believes the FCC’s First Report and Order grants incumbent LECs the right to require carriers to accept all terms and conditions which are legitimately related to the interconnection, service or element being requested under Section 252 (i).  Pacific further states that the Agreement does not contain any language about acceptance testing because ASI did not request any terms relating to acceptance testing.

DISCUSSION
In November 1993, this Commission adopted a report entitled “Enhancing California’s Competitive Strength: A Strategy for Telecommunications Infrastructure” (Infrastructure Report).  In that report, the Commission stated its intention to open all telecommunications markets to competition by January 1, 1997.  Subsequently, the California Legislature adopted Assembly Bill 3606 (Ch. 1260, Stats. 1994), similarly expressing legislative intent to open telecommunications markets to competition by January 1, 1997.  In the Infrastructure Report, the Commission states that “…in order to foster a fully competitive local telephone market, the Commission must work with federal officials to provide consumers equal access to alternative providers of service.”  The 1996 Act provides us with a framework for undertaking such state-federal cooperation.

Sections 252(a)(1) and 252(e)(1) of the Act distinguish interconnection agreements arrived at through voluntary negotiation and those arrived at through compulsory arbitration.  Section 252(a)(1) states that:

“An incumbent local exchange carrier may negotiate and enter into a binding agreement with the requesting telecommunications carrier or carriers without regard to the standards set forth in subsections (b) and (c) of section 251.”

Section 252(e)(2) limits the state commission’s grounds for rejection of voluntary agreements.  Section 51.3 of the First Report and Order also concludes that the state commission can approve an interconnection agreement adopted by negotiation even if the terms of the agreement do not comply with the requirements of Part 51--Interconnection.

Based on Section 252 of the 1996 Act, we have instituted Rule 4.3 in Resolution ALJ-174 for approval of agreements reached by negotiation.  Rule 4.3.1 provides rules for the content of requests for approval.  Consistent with Rule 4.3.1, each request must meet the following conditions: 

1.  Pacific has filed an Advice Letter as provided in General Order 96-A and stated that the Interconnection Agreement is an agreement being filed for approval under Section 252 of the 1996 Act.

2.  The request contains a copy of the Agreement which, by its content, demonstrates that it meets the standards in Rule 2.18.

3.  The Agreement itemizes the charges for interconnection and each service or network element included in the Interconnection Agreement.

Rule 4.3.3 of ALJ-174 states that the Commission shall reject or approve the agreement based on the standards in Rule 4.1.4.  Rule 4.1.4 states that the Commission shall reject an interconnection agreement (or portion thereof) if it finds that:

A. the agreement discriminates against a telecommunications carrier not a party to the agreement; or

B. the implementation of such agreement is not consistent with the public interest, convenience, and necessity; or

C. the agreement violates other requirements of the Commission, including, but not limited to, quality of service standards adopted by the Commission.

We make no determination as to whether the rates in this Agreement meet the pricing standards of Section 252(d) of the 1996 Act.  Our consideration of this Agreement is limited to the three issues in Rule 4.1.4 of ALJ-174.  We can only accept or reject the Agreement.

The protesting parties to the Advice Letter raised two general issues of concern.  First, that the Agreement was discriminatory and did not represent an arms-length agreement.  And second, that important details were missing which rendered the Agreement useless for the purposes of pick-and-choose.

Section 252(i) of the 1996 Act ensures that the provisions of this Agreement will be made available to all other similarly situated competitors.  Specifically, the section states:

“A local exchange carrier shall make available any interconnection, service, or network element provided under an agreement approved under this section to which it is a party to any other requesting telecommunications carrier upon the same terms and conditions as those provided in the agreement.”

In accordance with the FCC regulations, Rule 7 in ALJ-178 reflects this Commission’s concerns about the general availability of interconnection agreement terms and conditions for pick-and-choose.  While Rule 2.18 (1) and Rule 4.1.4 (a) of ALJ-174 reflect this Commission’s concerns about discrimination.

Pacific and ASI have included language at the end of each appendix which plainly limits the use of any portion of the Agreement, and restricts other local carriers from adopting the terms and conditions of the Agreement under the pick–and-choose rules established in Rule 7 of ALJ-178.  As such, the Agreement discriminates against other local carriers and is not compliant with Rule 2.18 and Rule 4.1.4 of ALJ-174.  Unless Pacific and ASI agree to remove this language, we are compelled to reject this Agreement as written.

We are willing to consider revision of the Agreement to reflect our concerns about compliance with Rule 2.18 and Rule 4.1.4 of ALJ-174.  If Pacific notifies us, within the 15-day opening comment period for the draft resolution, of its willingness to remove the language that appears at the end of each appendix in the Agreement, we will reconsider our rejection of Advice Letter No. 20785.

Review of other provisions in Rule 4.1.4 finds the Agreement is consistent with the public interest, and meets all the quality of service standards adopted by the Commission.

Our analysis also shows that ASI has not been certificated to operate as a facilities-based competitive local carrier; the ASI application for operating authority is still pending in A.99-10-099.  In the event that Pacific and ASI agree to remove the discriminatory language at the end of each appendix, we will approve the Agreement.  ASI shall not operate under the terms and conditions of the approved Agreement until its pending request to operate as a facilities-based competitive local carrier is granted. 

Finally, concerns raised by CLECs that the Agreement is missing important details are somewhat premature.  Pacific requests approval of many interconnection agreements that do not contain all the necessary operating information.  Those necessary details are added later through amendments on a regular basis.

COMMENTS

The draft resolution of the Telecommunications Division in this matter was mailed on February 1, 2000 in accordance with PU Code Section 311(g) to the parties and Protestants in Advice Letter No. 20785.  A letter was mailed to the service list advising them of the availability of this draft resolution in the Commission’s web site, www.cpuc.ca.gov.  

FINDINGS
1. Pacific’s request for approval of an Interconnection Agreement between Pacific and ASI, pursuant to the Federal Telecommunications Act of 1996 does not meet the content requirements of Rule 4.3.1 of ALJ-174.

2. The Agreement requested in Pacific’s Advice Letter No. 20785 is not compliant with Rule 2.18 and Rule 4.1.4 of ALJ-174, in that the Agreement discriminates against a telecommunications carrier not a party to the Agreement. 

3. The Agreement is consistent with the public interest, and meets all the quality of service standards adopted by the Commission.

4. Formal discovery with hearings or settlement proceedings is not necessary as the protest submitted by the Coalition is found to have merit.

THEREFORE, IT IS ORDERED that:

1. Pursuant to the Federal Telecommunications Act of 1996, we reject the Interconnection Agreement between Pacific Bell and SBC Advanced Solutions, Inc. (Pending), requested by Advice Letter No. 20785.

2. This Resolution is limited to rejection of the above-mentioned Interconnection Agreement and does not bind other parties or serve to alter Commission policy in any of the areas discussed in the Interconnection Agreement or elsewhere.

3. Pacific Bell Advice Letter No. 20785, which requests approval of an Interconnection Agreement between Pacific Bell and SBC Advanced Solutions, Inc. (Pending), shall be marked to show that it was rejected by Resolution T-16372.

4. The Interconnection Agreement between Pacific Bell and SBC Advanced Solutions, Inc. is rejected today.  However, SBC Advanced Solutions, Inc. may not operate under the terms and conditions of any interconnection agreement until this Commission approves its pending application to operate as a facilities-based competitive local carrier.

5. The request by the California Telecommunications Coalition for formal discovery with hearings or settlement proceedings is denied.

This Resolution is effective today.

I hereby certify that the Public Utilities Commission adopted this Resolution at its regular meeting on March 2, 2000.  The following Commissioners approved it:

__________________________________

WESLEY M. FRANKLIN

       Executive Director

� An incumbent local exchange carrier is defined in Section §251(h) of the 1996 Act.


� See below for conditions of Rule 4.1.4.


� The California Telecommunications Coalition represents MCI WorldCom Networks Services, Inc. (U-5011-C), Advanced TelCom Group, Inc. (U-6083-C), AT&T Communications of California (U-5002-C), Time Warner Telecom of California (U-5358-C), New Edge Networks (U-6226-C), The California Cable Television Association, Sprint Communications Company (U-5112-C), Rythyms Links, Inc. (U-5813-C), ICG Telecom Group, Inc. (U-5406-C) and NEXTLINK California, Inc. (U-5553-C).


� FCC 99-279 was released on October 8, 1999 and entitled In re Application of Ameritech Corp. and SBC Communications, Inc. For Consent to Transfer of Control.


� FCC 99-48, FCC 99-238, FCC 99-279 as specified above.


� FCC 99-48 was released on March 31, 1999 and entitled In the Matters of Deployment of Wireless Services Offering Advanced Telecommunications Capability.


� FCC 99-238 was released on November 5, 1999 and entitled Third Report and Order In the Matter of Implementation for the Local Competition Provision of the Telecommunications Act.
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