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R E S O L U T I O N





RESOLUTION T-16172.  PUBLIC ADVOCATES, ON BEHALF OF THE PACIFIC TELESIS/SBC MERGER SIGNATORY COALITIONS, SUBMITS AN ORGANIZATIONAL CHARTER IMPLEMENTING THE COMMUNITY PARTNERSHIP COMMITMENT.





BY LETTER SUBMITTED ON DECEMBER 26, 1997.


_______________________________________________________








SUMMARY


This Resolution addresses the proposed Organizational Charter (Charter) filed by Public Advocates on December 26, 1997.  The proposed Charter creates an organization to implement the Commission’s policy as set forth in Decision No.97-03-067 approving the merger of Pacific Telesis Group (Pacific Telesis) and SBC Communications, Inc.,(SBC) and Decision No.97-11-035, which  modified the earlier decision. The Charter contains provisions consistent with these decisions and does not conflict with any provisions of the decisions.   Therefore, this Resolution recommends no changes to the proposed Charter.  However, we do not specifically adopt this Charter because we do not view the Organization as an advisory board to the Commission comparable to boards such as the Universal Lifeline Telephone Service Marketing Board (ULTSMB) or the Low Income Governing Board (LIGB).





BACKGROUND


Decision No.97-03-067 approved the merger of Pacific Telesis and SBC resulting in long- and short-term economic benefits of approximately $495 million.  California Public Utilities Code Section 854(b)(2) requires that ratepayers receive at least 50% of the resulting economic benefit.  Of the approximately $248 million required to be passed on to ratepayers, $213 million was ordered to be distributed to Pacific Bell ratepayers in the form of billing surcredits over a five-year period.  The balance is to be returned to ratepayers through implementation of the Community Technology Fund (CTF).  The CTF was established as part of the Community Partnership Commitment (CPC), which grew out of the merger settlement agreed to by SBC, Telesis and the nine groups and coalitions representing 134 individuals and organizations.  The CPC’s pledges include:





Extending access to advanced telecommunications services to a broad spectrum of Californians through the efforts of the CTF.





Establishing a Research Center in cooperation with a university to investigate ways to advance  consumer interests, funded by $200,000 a year for 5 years.





Supporting a universal service task force to increase penetration levels to 98%, funded by $100,000 a year for seven years.





Pacific Bell increasing its charitable contributions up to $1 million per year for three years.





Pacific Bell continuing multilingual customer services.





Pacific Bell continuing to employ, promote and contract with minorities, women and people with disabilities.





Pacific Bell continuing to maintain headquarters in California and expand its employment base by at least 1,000 more jobs than would have existed without the merger.





A challenge grant whereby Telesis will contribute amounts equal to those offered by other telecommunications providers up to an additional $3 million annually for three years.





Decision No.97-11-035 modified the original merger decision.  It ordered the signatories to the CPC, under the oversight of the Commission’s Telecommunications Division, to establish an independent disbursement committee for the purpose of disbursing CTF funds to qualified community groups that promote the goals of the CTF as articulated in the CPC and modified by D.97-11-035.  The November 1997 decision also required Pacific Bell to submit, to the Commission, Advice Letters accounting for the disbursement of CTF funds no later than October 1st of each year the program is conducted.  The Telecommunications Division will review the Advice Letters and report to the Commission on CTF disbursements.





The proposed Charter is a result of the signatory coalitions’ joint efforts to develop an organizational structure fulfilling the goals of the CPC while complying with the merger decisions.  It proposes dividing the responsibilities of the CPC among two organizational groups: 1) an unincorporated Community Partnership Committee (Committee) and 2) an independent nonprofit corporation (Corporation) governed by a Board of Directors (Board).  The proposed Corporation’s actual name will be determined later.  The signatory coalitions will appoint members to both the Committee and the Corporation.  Pursuant to the settlement agreement, the Board’s administrative budget is capped at 5% of the grant amounts up to $250,000 annually.  





The Charter indicates that the Corporation will be governed by a Board of up to 19 members with an additional 5 non-voting, ex-officio members.  Board members will serve no more than two consecutive three-year terms.  Each of the 10 signatories will designate one Board member and one Alternate with the additional Board members coming from the public interest community, the CPUC, legislators, academia, technology experts, community leaders and/or corporate representatives.  The Board’s duties include but are not limited to setting policy, approving the Corporation’s budget, hiring and overseeing the Executive Director, appointing a Grant Review Committee (GRC), determining grant recipients, seeking matching grants and having ultimate responsibility for the CTF.�





The GRC members will be appointed by the Corporation’s Board.  The number of GRC members is to be determined later, but they may serve only two consecutive two-year terms. The GRC will create Requests for Proposals and recommend grants to the Board for final approval.  No member of the GRC may receive a grant from the CTF, nor  may his or her employing organization receive a grant.     





The proposed Charter also includes a conflict-of-interest policy which requires the Executive Director and all employees and Board members to disclose all material facts regarding affiliations with any person with whom the Corporation is considering entering into a contract or business transaction.  The Executive Director determines if a conflict exists and decides the appropriate course of action regarding an employee.  The Board determines if a conflict exists and decides the course of action regarding the Executive Director.  In the case of a Board member, the affected Board member leaves the meeting while the potential conflict is discussed and the remaining Board members determine if a conflict exists.  If it is determined a conflict exists, the affected Board member shall not vote on any transaction involving the affiliated person or party, but the Board will determine if the  affected Board member may be present and/or take part in discussions of the grant.�





On January 8, 1998, The Greenlining Institute and Latino Issues Forum (Greenlining) jointly filed comments to Public Advocates’ December 1997, submission.  On April 13, 1998, Greenlining filed further clarifying comments.


On January 22, 1998, Public Advocates responded to the January 8, 1998, comments of Greenlining.  On June 8, 1998, Public Advocates  submitted a letter stating its intention to amend the original filing.  On July 7, 1998, Public Advocates submitted a second letter more clearly identifying the proposed amendments to the proposed Charter.





NOTICE/PROTESTS


Concerned that even the appearance of a conflict should be avoided, Greenlining’s January 8th letter makes several recommendations.  In lieu of Public Advocates’ 19-member Board and GRC of indeterminate size, Greenlining recommends a seven-member Grant Committee with six members selected from a list of signatory nominations and the seventh selected by the CPUC.  The CPUC  would have final approval of the six signatory nominations. Greenlining also favors an absolute ban on any grant committee member or their affiliated organizations receiving funds.  Finally, Greenlining recommends that grant criteria emphasizing the needs of the underserved community be established by the Grant Committee with input from the community.





Greenlining’s April 13, 1998, clarifying comments additionally  recommends that an existing consumer/community foundation such as the California Consumer Protection Foundation be used to administer the CTF, rather than creating a new independent non-profit corporation.  Finally, Greenlining proposes that the CPC-created universal service task force, whose goal is to achieve a 98% penetration rate for telecommunications services, work as an extension of the CPUC’s Universal Lifeline Telephone Service Marketing Board (ULTSMB) and have signatory input and representation. Under this proposal, the research arm of the Committee would work in conjunction with the existing Universal Service Task force.





Public Advocates responded to Greenlining’s initial comments on January 22, 1998.  Public Advocates’ response states that Greenlining’s comments fail to explain why it believes a conflict exists, adding that several of Greenlining’s recommendations are already part of the Charter.     





DISCUSSION





Public Advocates’ Letter Requests


Public Advocates December 26, 1997, cover letter to the proposed Charter requests that the Commission appoint to the Board a Commissioner or a Commission representative, and designate a Commission liaison from the Telecommunications Division to participate in all meetings and bring Commission expertise to the Board’s work.





In D.97-11-035 we directed Pacific Bell and the signatory coalitions to establish under the oversight of the Telecommunications Division, an independent disbursement committee.  We believe this oversight will provide Commission expertise consistent with Public Advocates’ request.  However, to further ensure this goal we direct the Telecommunications Division to designate a Commission staff member to act as a liaison to the Board.  We do not believe it is additionally necessary to appoint a Commission representative as a member of the Board nor was Commission membership directed by D.97-03-067 or D.97-11-035.





Public Advocates’ December 26th letter also requests guidance regarding whether a Pacific Telesis representative may be appointed to one of the nineteen seats of the Board.  Under this proposal, Pacific Telesis would not be represented on the Grant Review Committee.  Public Advocates indicates this structure ensures that Pacific Telesis would not have any direct or indirect control over the governance of the CTF.





D.97-11-035 specifically addresses the issue of utility membership on the Board.  D.97-11-035, page 15, subpart (b), which replaces, in part, D.97-03-067 Ordering Paragraph 1(b), states “No utility shall be permitted to participate in the selection of members of the committee or be represented in it.”(emphasis added)





Consistent with D.97-11-035, neither Pacific Telesis or any other utility may hold a seat or otherwise be a member of the Board.  Any party seeking to obtain a different result should, consistent with Rule 47 of the Commission’s Rules of Practice and Procedure, file a petition to modify Ordering Paragraph 2(L) of D.97-11-035. 





In letters dated June 8, 1998 and July 7, 1998, Public Advocates indicates its intent to submit Amendments to its Charter.  The first proposed amendment would clarify that the Board is the independent disbursement committee set forth in D.97-11-035.  The second proposed amendment would require the Board to annually file with the Commission an accounting of expenditures made and projects achieved through the CTF during the preceding year.  We agree with the proposed changes.  To effectuate these proposed changes, however, an actual document with attached amendments to the CPA Organizational Charter should be prepared and executed.  We require submission of the amended Charter by August 31, 1998.





Public Advocates’ letter does not specify a due date for the annual accounting of expenditures and so we order that it be submitted no later than October 1st of each year, accounting for the expenditures of the preceding year.  The first submission is due October 31, 1999.  This date will coincide with Pacific Bell’s annual filing accounting for the disbursement of CTF funds required by D.97-11-035.





Administrative Budget


In the CPC, the signatories capped the administrative budget at 5% of Pacific Bell’s annual disbursements to the CTF; a maximum of $250,000.  Part of the Commission’s regulatory oversight obligation to ratepayers is to ensure that this cap is not exceeded.  To that end, we will require the Corporation to annually submit, to the CPUC, its administrative budget for the coming year.  The budget submissions are due no later than December 31st of each year.  However, the submission outlining the budget for the remainder of 1998 is due September 30, 1998.  These submissions should be sent to the Director of the Telecommunications Division with a copy to the assigned Commissioner.


 


Corporate Structure


The Charter creates a 19-member Board with an additional 5 ex-officio members and a GRC of indeterminate size.  Greenlining proposes a streamlined version of the corporate structure with only a 7-member Grant Committee.  Although we find the structure of the proposed Corporation, as set forth by the Charter, administratively cumbersome, we are not inclined to interfere with the discretion of the signatory coalitions as to the size of the Corporation’s controlling body.  The $250,000 per year cap on administrative costs serves as a sufficiently restrictive device. 





Greenlining’s later recommendation that an existing entity be chosen to administer the CTF is an admirable move toward economic and administrative efficiency, nonetheless we believe that Public Advocates’ desire to create an organization that lives beyond the life of the CTF is equally admirable and should be encouraged.  We recognize Greenlining’s legitimate concern that the Corporation’s efforts not be unduly focused on fundraising. We believe that the annual reports required by the merger decision and the proposed Charter provide sufficient incentive to ensure that achieving the goals of the CPC is the primary focus of the Corporation’s activities.





Conflict of Interest Policy


The Charter includes a conflict-of-interest policy requiring disclosure by all employees and Board members of all material facts regarding affiliations with entities considering transactions with the Corporation.  While the Charter proposes that no member of the GRC or their employing organizations may receive grants, there is no similar prohibition on the Board who actually determine the grant recipients.  Greenlining states that even the appearance of conflict should be avoided.  To achieve that end, it suggests that a 7-member committee, modeled after the Telecommunications Education Trust (TET), be created.  The TET and the ULTSMB both require Board or Committee members to exclude their affiliated organizations from grant eligibility during their tenure on the Board or Committee.  In conversations with Telecommunications Division staff, Public Advocates has expressed concern that a total ban on Board-affiliated organizations receiving grants results in organizations being forced to choose between representation on the Board or grant eligibility.  Public Advocates asserts that this situation is further exacerbated by the fact that the 135 Community Based Organizations (CBOs) represented by the signatories are often members of umbrella coalitions representing other CBOs.  





The implications of excluding Board-affiliated organizations from grant eligibility are far reaching.  We have no desire to force the harsh choice described by Public Advocates upon the Corporation formed by the proposed Charter.  We believe it is possible to address conflict-of-interest concerns without excluding the very groups who worked so hard to draft the merger settlement.  One advantage of a 19-member Board representing 135 CBOs is that there will be many groups vying for grants.  Such competition will subject each grant approval to intense scrutiny from the competing applicants.  The sheer weight of that scrutiny added to the proposed Charter’s strict conflict-of-interest policy is sufficient to ensure an impartial grant approval procedure.





Universal Service Task Force


Greenlining’s final recommendation is that the universal service task force, described in the CPC, be a continuation of the ULTSMB.  This suggestion is also a laudable step towards administrative efficiency.  We agree that there is considerable overlap in the goals of the two Committees and it makes little sense to create a second Committee with parallel goals. However, because the ULTSMB is funded by ratepayers and the CTF is funded by shareholders, it  would be inappropriate to combine the two funding sources.  Therefore, we will order no change to this provision of the CPC.


 


FINDINGS





1.  Public Advocates submitted the proposed Charter on December 26, 1997.





2.  The Charter’s organizational structure consists of a Committee and an as yet unnamed non-profit Corporation.





3.  The Charter reflects that the Corporation will consist of a 19-member Board of Directors with an additional 5 ex-officio Board members and a Grant Review Committee of an undetermined number.





4.  The Greenlining Institute and Latino Issues Forum jointly filed comments on January 8 and April 13, 1998.





5.  The CPA Organizational Charter will be amended to clarify that the Corporation’s Board of Directors is the independent disbursement committee required by D.97-11-035.





6.  The CPA Organizational Charter will be amended to clarify that the Corporation’s Board of Directors will submit to the Commission, no later than October 31st of each year, an accounting of the expenditures made and projects achieved through the Community Technology Fund during the preceding year.  The first accounting is due no later than October 31, 1999, and will be sent to the Director of the Telecommunications Division and the assigned Commissioner.





7. A Commission staff member will be designated to act as a liaison to the Board.  No Commission representative will be appointed to the Board.





8.  The Corporation’s Board of Directors will submit an administrative budget for each year, by December 31st of the preceding year, commencing in 1998.  The budget for the remainder of 1998 will be submitted no later than September 30, 1998.  The budgets must be submitted to the Director of the Telecommunications Division with a copy to the assigned Commissioner.





9.  Greenlining’s recommendations for changes to the Charter are rejected.





10  Pacific Telesis may not be represented on the Board of Directors.





11.  The Charter contains provisions to enact the elements anticipated by Decision 97-03-067 and Decision 97-11-035.





12.  The Charter does not conflict with any provisions of Decision 97-03-067 or Decision 97-11-035.








THEREFORE, IT IS ORDERED that:





1.  Public Advocates shall amend its Charter as described in Findings of Fact 5 and 6.  The amended Charter shall be submitted to the Director of the Telecommunications Division by August 31, 1998.





2.  The Corporation’s Board of Directors shall submit an administrative budget as described in Findings of Fact 8.





3.  The Director of the Telecommunications Division shall designate a Commission staff member to act as a liaison to the Corporation’s Board of Directors.








�
This Resolution is effective today.








I hereby certify that this Resolution was adopted by the Public Utilities Commission at its regular meeting on July 23, 1998.  The following Commissioners approved it:








                                 _____________________________


                                       WESLEY M. FRANKLIN


                                       Executive Director











RICHARD A. BILAS


       President


   P. GREGORY CONLON


JESSIE J.KNIGHT, Jr.


HENRY M. DUQUE


JOSIAH M. NEEPER


      Commissioners


� Thus, the Board of Directors will function as the independent disbursement committee contemplated in D.97-11-035.


� We note that if the Proposed Corporation’s Board of Directors were a government body, a Board member found to have a conflict could neither vote nor participate in the discussion of the transaction for which the conflict exists.





Resolution No. T-16172	           	          July 23, 1998
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