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RESOLUTION T-16288.  PACIFIC BELL (U-1001-C).  REQUEST TO PROVIDE NATIONWIDE LISTING SERVICE AS A CATEGORY III SERVICE.  

BY ADVICE LETTER NO. 19795 FILED ON OCTOBER 30, 1998 AND SUPPLEMENTED BY ADVICE LETTER 19795A FILED ON NOVEMBER 23, 1998 AND ADVICE LETTER 19795B FILED ON FEBRUARY 11, 1999.

_________________________________________________________________

SUMMARY
Pacific Bell (Pacific) filed Advice Letter No. 19795 on October 30, 1998 seeking to establish a Nationwide Listing Service (NLS) whereby customers could request nationwide directory assistance (DA) by dialing 411.  Pacific also requests that NLS be approved as a Category III Service.  Pacific proposes a maximum rate of $1.10 and a current rate of  $0.95 per listing request even if the number were not found or unlisted and not provided.  Customers may request multiple NLS listings per call.  Each request for a listing will result in a charge of $0.95.  Requests for local Directory Assistance will not be affected by the NLS.  This Resolution grants the request subject to additional customer notification.

Pacific Bell will provide customer notification about the new service through bill inserts and a recording introducing the NLS for a period of 180 days to callers who dial 411.  

Protests were received from the County of Los Angeles (LA), MCI Communications Corp. (MCI) and The Utility Reform Network (TURN).  Pacific Bell responded to the protests.  The protests are denied except to the extent that the issues have been addressed in this Resolution. 

Pacific Bell filed two supplements.  The first was to change the categorization to above the line treatment and the second was to make a minor text change to the proposed tariff.

BACKGROUND
The ability to access nationwide directory information is not new to consumers.  Several communication companies have been providing or are in the process of establishing a nationwide directory assistance service.  Some, such as MCI Communications, have a 10-10-9000 code to be dialed while some interexchange carriers (IECs) use 00 as the access.  Those that are incumbent local exchange carriers (ILECs) are seeking to establish the service by dialing 411, the same dial code for local directory assistance.  For example, ILECs such as GTEC, Citizens, and Roseville have recently established National Directory Assistance Service.  Many customers are familiar with dialing the area code followed by 555-1212 to obtain directory assistance in a particular area code.  With the proliferation of new area codes, the proper area code is not always known, particularly for distant locations.  The proposed Nationwide Listing Service does not require that the caller provide the area code, however, information on the city and state of the requested listing would have to be provided by the requestor.

NOTICE
Pacific states that a copy of the Advice Letter and related tariff sheets was mailed to competing and adjacent utilities and/or other utilities, and to those requesting copies.  Notice of Advice Letter No. 19795 was published in the Commission Daily Calendar of November 4, 1998.  

PROTESTS
Protests to this Advice Letter were received from the County of Los Angeles (LA), MCI Communications Corp. (MCI) and The Utility Reform Network (TURN).  Each will be discussed separately.

The County of Los Angeles

The County of Los Angeles (LA) protested on the basis that: 1) the Commission should require Pacific to submit revenue and cost data concerning the proposed Nationwide Listing Service before deciding A.98-05-038, a Pacific Bell Application for authority for pricing flexibility and to increase prices of certain operator service, to reduce the number of monthly directory assistance call allowances, and adjust prices for four Centrex optional features.  The proposed Nationwide Listing Service will share certain facilities and personnel with the local DA function whose revenues and costs are at issue in A. 98-05-038; 2) Pacific must provide blocking before Nationwide Listing Service is implemented.  Los Angeles County has arranged to obtain national directory assistance from another provider at a lower rate.  However, LA cannot block access to Pacific’s NLS because the number is the same as that for local DA which they do not want to block.  LA does not have any alternative for local directory assistance; 3) the Commission should decide whether NLS is properly categorized as a Category III service.  Pacific, as the incumbent local carrier, has the unique ability to offer 411 dialing for directory assistance.  Finally, LA requests that the Commission conduct evidentiary hearings to address the issues of the protest.

The Utility Reform Network

The Utility Reform Network (TURN) protested the advice letter on the basis that there were no safeguards to prevent unwitting or unauthorized use of the NLS, and questions whether Category III, “below the line” treatment is appropriate.  TURN suggests that customer notification be provided to insure that customers understand the difference between local and national DA and the different charges involved.  In addition, for a limited time such as six months, the customers should receive notification of the higher charge when the request is made.  TURN believes that Pacific should have to supplement the advice letter to demonstrate that category III treatment is appropriate.

MCI Communications Corporation

MCI Communications Corporation (MCI) protested the advice letter on the grounds that:  1) this new service provides Pacific with a dialing advantage over its competitors in violation of the 1996 Telecommunications Act (Act); 2) Pacific does not provide its competitors with its complete directory assistance data base, creating an inequity in the provision of DA services; and 3) due to Pacific’s continued dominance in the provision of local service, the dialing advantages afforded Pacific in this new service, and Pacific’s failure to provide its complete DA listing database to its competitors, NLS cannot be classified as a Category III, fully competitive service. 

Response to the Protests
Pacific originally requested that the NLS be categorized as a Category III, below the line service since there was competition in providing the service.  Customers would dial 411 and be able to request nationwide listings at the current rate of $0.95 per request.  In response to the protests, Pacific filed a supplement on November 23, 1998 which requested that the NLS be given above the line treatment. 

Pacific filed a consolidated response to all of the protests on November 30, 1998.  Pacific states that MCI’s allegation that Pacific’s ability to offer NLS service will provide an undue competitive advantage is not true.  MCI and other IECs provide nationwide directory assistance with unique dialing codes that Pacific cannot use.  For example, MCI offers nationwide DA with 10-10-9000 dialing code, which Pacific cannot use. AT&T provides national DA to its presubscribed customers with the dial code 00. Other IECs have the ability to provide national DA with the 00 dialing code if they choose to do so.

Pacific further states that approval for NLS should not be withheld since the Commission approved advice letters to establish national DA for Roseville Telephone Company and GTEC.  Both of these companies use the dial code 411 for both national and local DA.  

In response to MCI’s allegation that Pacific did not provide competitors with complete directory assistance database, Pacific states that this is not true.  Pacific supplies directory assistance listing information to competitors as required under Section 251(b)(3) and 251(c)(3) of the Act.  Pacific currently provides competing companies access to 100% of its own subscriber listing data and all listings from competing local exchange companies that have authorized Pacific to release their information.  Pacific indicates that CPUC Decision 97-01-042 prohibits Pacific from releasing CLC directory listing information to third party publishers or competing companies without the express consent of the CLC and a mutually agreeable compensation to the CLC.   

In the County of Los Angeles’s request for blocking of NLS, Pacific states that it should not be required to provide blocking as a substitute for the County of Los Angeles to enforce its own policies.  Pacific is not aware of the Commission requiring any other LEC to block access to a national listing service nor a request from LA to require any other provider of this service to provide blocking. 

Pacific should not be required to provide cost data in an advice letter proceeding to use in Application (A.) 98-05-038.  Requests for discovery in A.98-05-038 should be made in that proceeding and Pacific will review any request in the context of that proceeding.

In response to TURN’s request for customer notification, Pacific asserts that it will notify its customers with a bill insert about the availability of NLS and the differences between local and nationwide listing DA charges.  In addition, for a period of 90 days, customers will be advised that DA information outside of their local calling area (LATA) is also available at $0.95 per listing request.  Pacific indicates that it will provide additional notification as appropriate.

DISCUSSION
By Advice Letter No. 19795, Pacific requests to provide Nationwide Listing Service using 411 access as a Category III service.  NLS provides DA service to customers who request DA information outside their local calling area.  Pacific proposes a current rate of $0.95 for each NLS listing request with a maximum rate of $1.10 – meaning that Pacific will limit its upward pricing flexibility for the service to $1.10 per listing request.  Pacific also proposes to offer NLS for resale to competing local exchange carriers (CLECs).

The charge will be by each listing searched and the database has the capability to search surrounding areas to broaden the search if the phone number is not found. The operators log the calls onto the system and the billing program determines the appropriate charge for both local DA and NLS which are handled separately.  The requests for NLS will not be counted in the allowances for local DA.

The dial code 411 is associated with local directory assistance.  If Pacific’s customer notification plan is successful, then customers will realize that nationwide listings can be obtained by dialing 411.  While IECs and competing local exchange companies cannot use 411 as the dial code, there are other dial codes that can be used.  IECs can connect the call after the number is obtained.  Pacific cannot do that unless it receives authority for interLATA calls. 

In response to the protests, Pacific filed Supplement 19795A on November 23, 1998 to request that NLS be classified as a Category III above the line service.  The change from below the line to above the line will alleviate many of the concerns of the protestants.

Pacific filed Supplement 19795B on February 11, 1999 to remove the section of its proposed tariff about indemnification but will keep a statement that Pacific is not responsible or liable for the accuracy of the information provided. 

In the County of Los Angeles’ protest, LA requests Pacific to provide blocking since it does not want to use Pacific for NLS.  LA cannot block dialing of 411 since that would prohibit calling for local directory assistance.  Pacific responded that it cannot block 411 since the operators process the calls but do not know who would have access to NLS. 

While 411 provides some advantage to Pacific as contrasted to other dial codes, the infrastructure is already in place and the 411 dial code is used elsewhere in the country by incumbent local exchange carriers.  In the days of telephones with buttons and programmable features, the dial code is not as significant as when there was a dial to turn. The alternatives would be to have a different dial code for NLS or to dial 411 for local DA and dial an additional digit or code after a prompt for NLS, making it a two-step process.  However neither of these seem warranted at the present time. Customers currently have alternative sources for NLS and can, as in the case of LA, contract with a provider of NLS for a different price or use other sources such as the Internet to search for telephone numbers.  The use of the 411 dial code does not appear to be an unfair dialing advantage.

There are other calls that LA would not want the employees to make and LA can notify its employees about the method to obtain national directory assistance and the additional charge that will occur if Pacific’s NLS is used.  Use of Pacific’s NLS may not be a problem for LA.  We do not believe that blocking of NLS would be appropriate at this time.

LA also requested that Pacific provide cost data on NLS to be used in the Local DA proceeding, Application (A.)98-05-038.  Pacific responded that requests for data to be used in that proceeding should be addressed within that proceeding and not in an advice letter process.  We agree with Pacific that the costs involved should be addressed in the application.  Therefore, we believe that hearings, as requested by LA, are not necessary.

MCI’s concerns were that this should not be a category III service and that Pacific does not provide complete DA listings to competitors.  Pacific replied that it did provide DA listing, except those provided by third parties which Pacific is prohibited from distributing without permission.

In its consolidated response, Pacific indicates that it plans to notify its customers via a bill insert about NLS availability and the differences between local and Nationwide Listing DA charges.  As part of its customer notification effort, Pacific also plans to provide a recorded announcement at the beginning of a 411 call advising callers of the new NLS service and its charge. 

The provision of NLS is a competitive service since the customers have various ways and providers to obtain out of area and out of state numbers.  Because of this, we will allow Pacific’s NLS to be a Category III service with above the line treatment, as requested by Pacific in its supplemental filing.

The draft resolution of the Telecommunications Division in this matter was mailed to the parties in accordance with PU Code Section 311 (g). 

Comments on Resolution

The draft resolution of the Telecommunications Division was mailed to the parties in accordance with PU Code Section 311 (g).  Comments were filed on April 6, 1999 by Pacific Bell, ORA, TURN and MCI.   Pacific filed reply comments on April 12, 1999.  Since there is an alternate resolution, many of the comments advocate one version over the other.  However, the Commissioners will consider both resolutions on their merits.

Pacific opposes the draft Resolution and supports the alternate resolution on the agenda.  Pacific opposes the draft Resolution’s requirement that the operator inform a customer of the $0.95 charge when the requested listing is outside of their local area since the Commission has approved similar service for other utilities without imposing this requirement.  Pacific also states that requiring the operator to obtain the customer’s consent before proceeding is burdensome since there is a recording about the availability of NLS before the operator answers the 411 call.  Pacific also argues that without a tracking system, which would be costly, there is no documentation that the customers gave approval before the charges for NLS were incurred.  Customers can always ask the 411 operator for information about charges and local service area.

Pacific also objects to the requirement that it provide the recording for a period of 180 days.  The Commission has approved a similar service for other carriers without any recording.  Customers would have to hear the same recording over and over for 180 days if they dial 411 frequently.  In addition, Pacific plans to advertise and publicize the availability and cost of NLS.  Therefore, providing the recording for 180 days would be excessive. Pacific believes that a 90 day period is sufficient for the recording to advise customers about the availability and cost of NLS.

The Office of Ratepayer Advocates (ORA) supports the draft resolution rather than this alternate.  ORA indicates that providing only a front-end recording may not be enough to alert customers.  ORA believes that with the proliferation of area code splits and overlays, customers may not know whether the requested listing is local or nationwide.  Therefore, ORA supports requiring the operator to inform the customer when the requested listing is not a local listing.

TURN believes that the operator notification is necessary to insure against inadvertent use of NLS.  TURN does not support the use of the front-end recording since it is mainly marketing of the new service and many customers may become annoyed at hearing it over and over.  Callers to 411 are a captive audience and should not be required to wade through a recorded announcement before reaching the operator.

MCI states that both resolutions err in not adequately addressing the issues raised in its protest.  Pacific would have a dialing advantage over its competitors, which is a violation of the Act.  Also, the FCC second report and order reserves 411 for local directory assistance.  MCI recommends that Pacific be prohibited from using 411 as the dialing code for NLS.

MCI states that the resolution recognizes Pacific has access to directory information superior to its competitors but attempts to rationalize these differences away.  Although the Commission is considering some of these issues in Local Competition Proceeding, this Resolution does not take these pending issues into consideration.  Since Pacific has an advantage over other providers in access to directory listings, MCI recommends that Pacific’s NLS should be a Category II service until competitors have fair access to all directory listings.

In its reply comments, Pacific states that a recorded message is sufficient customer notification.  Having the operator repeat the notification will be repetitive and annoying for numerous customers.  No other providers in California are required to make such a notification or obtain the customer’s consent.  Pacific does not believe that any mandated customer notification is appropriate for a Category III service.

Pacific challenges MCI statement that the Draft Resolutions erred in classifying NLS as a Category III above the line service because Pacific does not make directory assistance listings available to MCI.  Pacific indicates that it has no obligation to provide listings obtained from third parties to MCI.  Pacific provides its own listings through the interconnection agreement with MCI or through its DALIS product.

Pacific disputes MCI’s assertion that the use of 411 dial code violates the Telecommunications Act.  There are other dial codes that CLECs can use that ILECs cannot use.  If CLECs resell Pacific’s NLS service they can use the 411 dial code.  UNE based CLECs can have Pacific route 411 calls to the CLECs directory assistance provider.  Facilities based carriers will also be able to use 411 dial code to access NLS.  Pacific also disputes MCI’s contention that the FCC has ruled that 411 dial code cannot be used to provide NLS.  

We agree with Pacific that the FCC order deals with enhanced services such as providing movie listings by 411. The FCC order does not specifically prohibit national DA.

We recognize that it is easier to dial 411 than other dial codes, however the difference is not significant enough to warrant the denial of this request.  Other LECs within California have instituted nationwide listing service using the 411 dial code.  Pacific will also offer its Nationwide Listing Service for resale, and other carriers may choose to purchase the service for resale.  In addition, when there is more local competition, CLECs will be able to provide directory assistance through the 411 dial code.

With regard to customer notification, we believe that since the dial code is also used for local directory assistance, customer education and notification is necessary. 

We conclude that the Advice Letter meets the requirements set forth in the Commission Orders and G.O. 96-A. 

FINDINGS

1.  Pacific should not have to file cost data with this advice letter to be used in A. 98-05-038. Issues concerning A.98-05-038 should be addressed in that proceeding.

2.  Pacific will not be required to provide blocking of NLS service.

3.  Pacific’s request that NLS be classified as a category III, above the line service, is reasonable.

4.  Evidentiary hearings for NLS will not be required.

5.  Pacific will notify customers about the availability and applicable charges for NLS through bill inserts and other advertisements as necessary.

6.  Pacific will include a recorded message for a period of at least 180 days so that customers who call 411 for local directory assistance will be notified that NLS is available and stating the charge for the service.

7.  Comments were filed by ORA, TURN, MCI and Pacific.  Pacific has also filed a reply comment.

THEREFORE, IT IS ORDERED that:
1. Pacific is authorized to make effective Advice Letter 19795 and Supplements A and B.

2. For a period of  at least 180 days, Pacific will provide a recording to callers of 411 advising of the availability of National Listing Service and the charge therefor.

3. With the exception of issues addressed by this Resolution, the protests are otherwise denied.

4. Pacific’s Advice Letter 19795, its supplements and associated tariff sheets shall be marked to show they were approved by Resolution T-16288.

This Resolution is effective today.

I hereby certify that this Resolution was adopted by the Public Utilities Commission at its regular meeting on April 22, 1999.  The following Commissioners approved it:

__________________________________

WESLEY M. FRANKLIN

       Executive Director

RICHARD A. BILAS

       President

HENRY M. DUQUE

JOSIAH L. NEEPER

       Commissioners
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