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SUMMARY





This Discussion Paper addresses the proposal (Joint Proposal) to implement a Telecommunications Consumer Protection Fund jointly filed by GTEC, Greenlining and the Latino Issues Forum (LIF) on April 15, 1999.  The Joint Proposal sets forth a framework to implement the Commission’s policy as set forth in D.98-12-084 approving the All-Party Settlement Agreement.  The Joint Proposal contains provisions that are consistent with D.98-12-084.  However, the approach it recommends is not the option which the Commission stated that it preferred in D.98-12-084.  





In accordance with D.98-12-084, a publicly noticed workshop is scheduled to be held on May 5, 1999, wherein Parties will meet with Staff to discuss the Staff’s recommended changes to the Joint Proposal.  This Discussion Paper recommends changes to the Joint Proposal which will be discussed at the workshop.  





BACKGROUND





On February 19, 1998, the Commission issued order instituting investigation opening I.98-02-025 to investigate allegations regarding GTE California (GTEC).  On March 6,1998, the Greenlining Institute ("Greenlining") and the Latino Issues Forum ("LIF") filed a Motion to Intervene into Investigation 98-02-025 on behalf of their constituencies of limited-English speaking and non-English speaking people which was granted on May 12, 1998.  On September 9, 1998, the Consumer Services Division ("CSD"), GTEC, Greenlining, LIF, and the individual respondents to the investigation jointly filed a motion to approve a proposed settlement agreement.  This settlement agreement was approved by the Commission on December 17, 1998, in an Opinion Approving Modified All-Party Settlement Agreement, D.98-12-084 (D.98-12-084).  





The Commission provided three options in D.98-12-084 for administering the Telecommunications Consumer Protection Fund (Fund): 





the parties could submit a proposal identifying to whom the entire fund will be distributed and for what purpose and target groups; 


GTEC, or an outside party, could establish and administer the Fund with limited oversight and reporting to the CPUC; or 


GTEC could retain the funds, and the CPUC appoint a purely advisory board to review grant proposals and make recommendations to the CPUC.





In D.98-12-084, the CPUC stated its preference for Option One over the other two options.  On January 22,1999, GTEC, CSD, Greenlining, LIF and the individual respondents ratified the Commission's modifications to the All-Party Settlement in a unanimous filing with the Commission.  





D.98-12-084 directs GTEC, Greenlining and LIF, and the Staff of the Telecommunications Division (Staff) to discuss terms of administration for the Fund at meetings noticed by the Staff.  The Staff has noticed these meetings for May 5 and 6, 1999, and a workshop is scheduled for May 5, 1999.  Proposals for fund administration were requested from the parties on or before April 15, 1999.  





GTEC, Greenlining and LIF (collectively "the Parties") filed their Joint Proposal (Joint Proposal) on April 15, 1999.  The Joint Proposal is summarized as follows:





In their Joint Proposal, the Parties concluded that time constraints made it impossible to identify recipients for distribution of the entire Fund as required under Option One.  Thus, the Parties propose Option Two - a third party will administer the programs and Fund in accordance with the criteria specified below.  We note that the Joint Proposal’s use of Option Two does not comport with the Commission’s stated preference for Option One.  





The Joint Proposal also recommends that, in order to find one or more third parties capable of administering this Fund, the Staff should issue a Request for Proposal (RFP) within an yet-to-be-determined number of days of adoption by the CPUC of the Resolution called for in D.98-12-084.  The RFP will allow non-profit organizations to present their qualifications for administering a fund such as this one.�


Under the Joint Proposal, the Request for Proposals shall be due within an yet-to-be-determined number of days after adoption by the CPUC of the Resolution called for in D.98-12-084.  Any administration candidate must show: (1) the group has reasonable overhead costs for running the Fund; (2) the group works with non-English speaking consumers in GTEC service areas; (3) the group has a history of ethical and responsible practices; (4) the group has sufficient resources, in terms of personnel, technology and experience, to manage a Fund of this size; and (5) the group has the ability to report quarterly to the Commission on the status of the Fund.  Additionally, expertise or experience in managing these types of funds would be ideal, but may not be necessary.  Parties may make suggestions regarding organizations they believe are qualified.





The Joint Proposal requires that the Staff choose one or more administrators ("Fund Administrator(s)") from this selection process within a yet-to-be-determined number of days after the date set as the deadline for the Requests for Proposals to be submitted.





After selecting the Fund Administrator(s), the Fund Administrator(s) must submit an annual budget setting forth expected overhead and administration costs for the Fund Administrator(s).  The Joint Proposal does not specify the time frame for this submission.  The Commission will retain authority to disallow any portion of the third party administrator's costs which exceed their annual budget at the end of the year.


�In D.98-12-084, the Commission stated that the Fund "is intended to educate non-English speaking customers only in the potentially affected service area." (D.98-12-084 at 20.)  Therefore, the Joint Proposal states that the Fund Administrator(s) must distribute Fund money in a manner which best promotes the education of limited-English and non-English speaking communities in the potentially affected GTEC service areas.�


To determine which communities should receive the benefits of Fund money, the Joint Proposal specifies that the Fund Administrator must consider a diversity of limited-English and non-English speaking communities.  In order to meet this requirement, the Fund Administrator(s) must send out annual (or more frequent) Requests For Proposals to non-profit groups which work with limited-English and non-English speaking people in the GTEC service areas.  These non-profit groups must submit written grant proposals setting forth the planned use of the money by that group.  The Fund Administrator(s) will choose from these grant proposals which groups deserve funding for their proposed projects.�


The Joint Proposal further states that grants chosen by the administrator for funding should focus on telecommunications education issues and advocacy (empowerment).   The administrator should base its decision regarding grant funding upon this principle and upon the CPUC's stated purpose for the Fund (cited above).  Groups requesting funds cannot be funded if they do not provide telecommunications education or advocacy services to limited-English speaking or non- English speaking individuals in the GTEC service area.  





Under the Joint Proposal, all the Fund money should be distributed within three years after the establishment of the Fund, concurrent with GTEC's obligation to pay the Fund on an annual basis for three years.  However, where appropriate, the grants can be for up to a five year timeframe.  �


The Joint Proposal empowers solely the Fund Administrator(s) to make decisions regarding which group will receive awarded funding.  Under the Joint Proposal, grant proposals submitted by groups shall not be distributed to the Parties, and the Fund Administrator(s) will act completely independently of the Parties in making grant decisions.  �


D.98-12-084 calls for limited oversight by the Commission of the Fund administration and periodic reporting to the CPUC regarding the accomplishment of Fund distribution goals, the budget, grants and administrative costs.  (D.98-12-984 at 21.)  Therefore, the Parties propose that the Fund Administrator(s) report to the CPUC Telecommunications Division on a quarterly basis by filing a written progress report documenting its expenditures of that year on administrative costs, grant payments, total grant payments to date, and money remaining in the Fund for distribution.  By using this reporting mechanism, the CPUC can easily oversee the ongoing administration of the Fund without using excessive resources.  This report shall also be distributed to the Parties on a quarterly basis for as long as grants are being administered. Thus, if any grants are granted for a period exceeding three years, the Fund Administrator(s) shall continue to provide quarterly reports until the money funding those grants is disbursed.  �


The Joint Proposal contains a proposed method for handling improprieties on behalf of the Fund Administrator, should they arise.  If for any reason, any of the Parties become aware of what they regard as improprieties by the Fund Administrator(s), or of situations where the Fund Administrator(s) have awarded grants in clear violation of the Fund criteria, any of the Parties can request that the Staff investigate the Fund Administrator(s).  Such an investigation would be conducted by the CPUC staff, independent from the Parties.  �


The Joint Proposal also contains a provision for replacing the Fund Administrator, if the necessity should arise.  If for any reason an administrator becomes unable to continue acting as a Fund Administrator, or it is determined by the CPUC that a Fund Administrator should not continue in its role as administrator, the Joint Proposal specifies that the CPUC shall choose a new administrator.  Circumstances which may warrant the selection of a new administrator include, but are not limited to: the Fund Administrator's loss of tax-exempt status, ethical improprieties committed in administering the Fund, or violation of the Fund requirements as set forth by the Commission.  In choosing a new administrator, the Parties may submit recommendations to the Staff. �


The Joint Proposal further describes how monies are to be disbursed.  Under the terms of the All-Party Settlement Agreement Resolving I.98-02-025, GTEC will disburse $1.62 million each year for the first two years to the Fund and $1.61 million the third year.  The Fund Administrator(s) shall attempt to disburse this money annually, in its entirety, to grants.  The Fund Administrator(s) may, of course, account for its overhead and management costs prior to disbursing the money.  As previously discussed, the Parties suggest that the Commission be able to disallow any portion of the third-party administrator's costs which exceed the budget submitted by the Fund Administrator(s) at the beginning of the year.  �


Until the Commission chooses the Fund Administrator(s) to manage the Fund,  and establishes a means for the Fund's administration, the Parties agree that GTEC shall make the initial payment of $1.62 million into a Commission-approved escrow account.  This payment  is proposed to be made after the Commission-noticed meeting to discuss these proposals on May 5, 1999.  If, however, there is no Commission-approved escrow account in which to make this deposit, GTEC will retain control over the money until the Fund Administrator(s) are able to establish the Fund. �


The Joint Proposal further states that GTEC may not, under the terms of the Opinion, increase its rates to reflect the cost of funding, implementing or administering the approved settlement.  �


Finally, the Joint Proposal requests that Kenneth Okel and Kevin Payne be removed from the service list and that they no longer be treated as "parties" to this proceeding.  This proceeding should be deemed closed as to both Mr. Okel and Mr. Payne. 





DISCUSSION





The Telecommunications Division (TD) has reviewed the Joint Proposal and herewith offers proposed changes thereto.  In making its recommendations, the TD is mindful of the guidance that the Commission provided by Resolution T-16712, implementing the Community Partnership Commitment (CPC).  TD intends to comply with the principles underlying Resolution T-16172. �





These proposed changes will be discussed at the May 5, 1999, workshop.  TD’s recommendations are summarized as follows:





FORMATION OF A CONSUMER PROTECTION TRUST OVERSIGHT BOARD





TD’s overriding concern is the Joint Proposal’s absence of a plan to establish a governing body for the purpose of overseeing the activities of the Consumer Protection Trust Program.  A formal body is needed to provide an entity with whom the Fund Administrator can contract, and to provide accountability for the program.  Such may be a body may be designated as a Board, Committee, or Panel, and should either be a legal entity, or should report to one.   (The Paper will refer to this group as a Board.)  The legal entity should be organized as a tax-exempt corporation, should be governed by a charter or bylaws, and should be comprised of from 3 to 12 members to represent the interests of various stakeholders.  The members of the oversight board should be as independent as possible.





To remedy this deficiency, TD recommends modifying the Joint Proposal primarily to add the formation of a Board to work autonomously with the Fund Administrator, in an oversight capacity, and without the necessity of Commission intervention.  The formal Commission approvals needed under the Joint Proposal to operate the program would cause undesirable delays in its operation.  The Commission must follow strict rules of practice and procedure when executing its programs.  The existence of a Board will streamline the Program’s operations.  





TD recommends modifying the Joint Proposal to state that filings made to the Commission for this program will be informational in nature, and not subject to the Commission’s formal approval.  Formal Commission approval for the program’s operations would require a high level of scrutiny.  This scrutiny can be avoided by the existence of a autonomous oversight Board.





SELECTION OF FUND ADMINISTRATOR 





The Joint Proposal states that the Telecommunications Staff should issue a RFP within an yet-to-be-determined number of days of the Resolution called for in D.98-12-084, in order to find one or more third parties capable of administering this Fund.  TD recommends that the newly-formed governing Board perform this function and/or that the Board obtain the services of a consultant to perform this function.  





TD opposes the use of Commission resources to perform the RFP and selection functions for this Fund.  This request of the Joint Proposal would delay the selection process due to the State of California’s stringent contracting requirements.   It would also unnecessarily consume CPUC resources, which are already in short supply.  





As explained previously, a governing Board or Committee is best positioned to select the Fund Administrator.  Selection by a Board composed of 3-12 members representing the interests of the parties to this proceeding will help to ensure a fair and unbiased selection process. Members of the board ideally should not face a conflict of interest as potential competitors for grant awards.  The Commission should be advised of the successful selection of the Fund Administrator by means of an informational advice letter filing, but it should not be made subject to Commission approval.





TIME PERIOD OF BUDGET FILINGS





The Joint Proposal states that after selection of the Fund Administrator, the Fund Administrator must submit an annual budget setting forth expected overhead and administration costs for the Fund Administrator.  This provision requires two points of clarification.  First, the Joint Proposal needs to state a time period for which the expenditure estimates are to be made, and, secondly, it should specify when the annual budget is to be filed.  TD recommends that the filing pertain to the 12 months of operation expected following the month of appointment of the administrator, and annually thereafter.  The first budget submission should be due within 30 days of appointment of the Fund Administrator.  





RESPONSIBILITY FOR BUDGET OVERSIGHT





TD recommends modification of the Joint Proposal’s request that the Commission retain authority to disallow any portion of the Fund Administrator’s costs which exceed their annual budget at the end of the year.  TD recommends that a governing Board be the means of enforcing compliance with the Fund Administrator’s budget.  The Commission always has the power to intervene in matters if an alleged problem is suspected which the governing Board cannot resolve.  However, with the goal of having a Board to oversee the Consumer Protection Trust Program, it is preferable that the Board attempt to resolve any budgetary problems that may arise.  





For example, if there is an overexpenditure in any year, the Board may take corrective action and make adjustments to the operating budget in the subsequent year for expenditures exceeding the budget of the previous year.  The Board can also take corrective action under the proposed modified provision dealing with improprieties.  





PUBLIC REVIEW OF GRANT PROPOSALS





The Joint Proposal specifies that grant proposals submitted by groups shall not be distributed to the Parties, and the Fund Administrator will act completely independently of the Parties in making grant decisions.  TD recommends that this provision be modified to make all grant proposals available for public review.  This will encourage the competitiveness of grant proposals, and will help to ensure that the decision-making for awarding grants is without bias.





REPLACEMENT OF FUND ADMINISTRATOR





The Joint Proposal states a remedy in circumstances which may warrant the selection of a new Fund Administrator, including but not limited to: the Fund Administrator’s loss of tax-exempt status, ethical improprieties, or violation of the Fund requirements.  In this case, the Joint Proposal requests that the CPUC choose a new administrator.  TD recommends that the governing Board retain this power.  In order to prevent the loss of assets in case improprieties on the part of a Fund Administrator, TD believes that the Board should have the power to order immediate suspension or termination of a Fund Administrator for good cause.  The Board, rather than the Commission, is in the best position to react swiftly and effectively in such cases.





CONTROL OF FUNDS FOR CONSUMER PROTECTION TRUST PROGRAM





TD recommends that GTEC retain control of the funds until they are disbursed to a Fund Administrator(s), to be held in a separately escrowed interest-bearing account under the title “for the benefit of” the Consumer Protection Trust Fund.  Retention of GTEC’s control over the funds, rather than submitting them to the State, will streamline obtaining access to those funds when appropriate.





MISCELLANEOUS PROVISIONS





The last two provision, relating to GTEC’s inability to increase rates to reflect the cost of the approved settlement, and the release of Kenneth Okel and Kevin Payne from this proceeding, are already approved by D.98-12-084’s adoption of the All-Party Settlement Agreement.


� The CPC resulted from the Commission’s approval of the Pacific Telesis/SBC merger in D.97-03-067 and D.97-11-035.
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