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DECEMBER 2, 1999

R E S O L U T I O N
Resolution E-3643.  Pacific Gas And Electric Company (PG&E).  Approves The Agreement Reached Between Calpine Gilroy L. P. And PG&E Regarding The Termination And Buy-Out Of An Interim Standard Offer 4 Power Purchase Contract.  Approves Recovery Of All Payments That PG&E Will Make Pursuant To The Agreement.  Approves The Recovery Of Shareholder Incentives.

By Advice Letter 1906-E, Filed On September 1, 1999.
_____________________________________________________________________________

SUMMARY
By Advice Letter (A.L.) 1906-E, filed September 1, 1999, Pacific Gas and Electric Company (PG&E) submits for filing and approval a Termination Agreement (Agreement) between PG&E and Calpine Gilroy L.P. (Gilroy).  This Agreement seeks to terminate an Interim Standard Offer 4 power purchase agreement (PPA) between PG&E and Gilroy.  More specifically, PG&E’s A.L. seeks:

· approval of the Agreement;

· authority to recover all payments that PG&E will make pursuant to the Agreement; and

· authority to recover shareholder incentives associated with the PPA restructuring.


The advice letter claims that the restructuring of the PPA will result in positive ratepayer savings under all reasonable scenarios.  ORA has reviewed these claims, and in an August 13, 1999 letter, states that under a range of scenarios, a net savings to the ratepayer will result.

The Energy Division received no protests to A.L. 1906-E.

This Resolution approves A.L. 1906-E.


BACKGROUND
The Original ISO4 Contract - On December 19, 1983, Gilroy’s predecessor and PG&E entered into the 30-year PPA, in which PG&E agreed to purchase energy and capacity generated by a 130 MW combined cycle generation facility located at Gilroy Foods, Inc., in Gilroy, California (the Project).  On September 18, 1987, the Project began deliveries of energy and as-delivered capacity to PG&E's 115 kV transmission systems in and around the city of Gilroy.  On February 16, 1988, Gilroy successfully concluded its firm capacity test for 120 MW of firm capacity under the PPA.  The terms of the PPA extend to February 15, 2018.

PG&E’s payments to Gilroy are broken down into energy payments and firm capacity payments.  For energy payments, Gilroy elected to be paid at 20 percent of “Energy Payment Option 1” (forecasted energy prices, shown in Table B-1 of the PPA) during its fixed price period (the first 10 years).  After the fixed price period, energy payments for the remaining 20 years of the PPA term (1998 through 2018), are being made at PG&E's short-run avoided cost.

Firm capacity payments are based on 120 MW for 30 years.  Firm capacity payments are subject to minimum performance requirements and obligations defined in the PPA.  The Project is also eligible for firm capacity bonus payments of up to 17.6 percent if its generation meets specified performance requirements.

Under the PPA, the Project is also paid for capacity delivered in excess of firm capacity on an as-delivered capacity basis in accordance with as-delivered capacity payment Option 2 at the fixed forecasted prices set forth in Table D-2 of Appendix D of the PPA.  The as-delivered capacity price escalated yearly until the end of Gilroy’s fixed price period, and now is at its maximum price.

Project Overview - The Project is a nominally rated 130 MW gas-fired combined-cycle power plant supplying process steam to Gilroy Foods, Inc., located adjacent to its thermal host.  The Project is located at 1350 Pacheco Pass Highway, Gilroy, California.

The gas turbine generator set is a General Electric Frame 7 Model EA.  The heat recovery steam generator (HRSG) is a natural circulation, unfired dual pressure system supplied by Henry Vogt Company.  The non-reheat steam turbine and electric generator used to complete the combined cycle were supplied by AEG-Kanis.  Exhaust steam from the steam turbine is condensed in a surface condenser supplied by Graham Manufacturing.  Cooling water is circulated through a three-cell cooling tower supplied by Lilie-Hoffman.  The facility also has two duel fuel (oil or gas) fired auxiliary boilers supplied by Nebraska Boiler Work.  The operation control system is a Bailey Network 90 DCS (distributed control system) supplemented with turbine and generator supervisory consoles.  The Project is equipped with a continuous emission monitoring (CEM) system supplied by KVB for continuous monitoring of NOx, CO, and O2.  The water supply is from two on-site wells.  The Project is designed to operate on a 24-hour per day, 7-day per week basis, providing baseload electrical generation to PG&E's 115 kV lines.

Historical and Projected Performance - The generation of the Project has ranged from 462 GWh to 838 GWh per year (except 38 GWh during the first calendar year of operation).  The second amendment to the PPA, which expired December 31, 1998, provided PG&E significant curtailment rights with respect to the Project.  Therefore, the forecast generation is based on availability factors derived from historic generation (with an allowance for the curtailed generation which is no longer provided under the amended PPA) and the most economic forecast mode of future operations.

As part of the PPA negotiation process, PG&E considered the economic and technical viability of the project in order to determine the likelihood that the project would continue to operate throughout its remaining PPA term at or above historical operating levels.

Summary of the Agreement – Under the Agreement, the Project will generate and sell power to PG&E under the PPA’s performance requirements until October 31, 2002; at that time, the PPA will terminate and Gilroy will waive any right to require PG&E to purchase the electrical output from the Project.  (It should be noted that the PPA, as currently constituted, is not scheduled to terminate until February 15, 2018).  In exchange for the early termination of the PPA, PG&E will make 176 monthly termination payments to Gilroy beginning on February 28, 2000 and ending on September 30, 2014.  The initial 34 payments (until October 31, 2002) will be based on the terms of the current PPA, but will have a reduced capacity price and will be subject to a maximum cap.  The remaining monthly termination payments are also based on the current PPA, but these payments can be adjusted downward based on Gilroy’s actual performance during the period September 1, 1999 through October 31, 2002.

Summary of Customer Benefits – According to PG&E, implementing the Agreement is expected to yield savings to PG&E’s customers under a variety of scenarios.  ORA has evaluated ratepayer savings under a range of circumstances.  In a letter dated August 13, 1999, ORA states that even under worst case assumptions, ratepayers will realize significant savings.  These savings result from the replacement of Gilroy’s high fixed-price capacity with lower market-priced capacity, net of the Termination Payments PG&E will pay to Gilroy under the Agreement.  ORA and PG&E have agreed to a negotiated shareholder incentive amount for the restructuring.

NOTICE

Advice Letter 1906-E was served on other utilities, government agencies, and to all interested parties who requested such notification, in accordance with the requirements of General Order 96-A.  Public notice of these filing has been made by publication in the Commission’s calendar.

PROTESTS

The Energy Division received no protests to A.L. 1906-E.

DISCUSSION

The Energy Division has reviewed Advice Letter 1906-E, and has been in contact with representatives of PG&E.

Pursuant to the Restructuring Advice Letter Filing (RALF) procedure adopted in D.98-12-066, PG&E negotiated an Agreement that would (if approved) terminate a PPA between PG&E and Gilroy.  The main points of the Agreement are as follows:

· the Agreement can be terminated unless the Commission approves the Agreement by December 15, 1999;

· if approved by that date in a form acceptable to PG&E and Gilroy, the Agreement will become binding;

· the PPA will terminate on October 31, 2002, earlier than provided for in the unamended PPA (i.e. February 15, 2018);

· Gilroy will continue to generate under the Agreement and its generation for the period September 1, 1999 through October 31, 2002 will determine the ultimate amount of termination payments after October 31, 2002;

· for performance during the period September 1, 1999 through December 31, 1999, Gilroy will be paid in conformance with the original PPA;

· beginning February 28, 2000, and continuing until September 30, 2014, PG&E will make 176 monthly termination payments to Gilroy pursuant to the Agreement.

The RALF procedure established a mechanism for the review of Qualifying Facility (QF) contract restructurings.  This procedure provides for Commission approval of QF contract restructurings by means of a resolution in response to the filing of an advice letter.  A key feature of this process is a letter from ORA accompanying the advice letter, stating its neutrality or support.  As noted above, ORA reviewed the proposed advice letter prior to its being filed.  ORA requested certain modifications, which were agreed to by PG&E and ORA, and are incorporated into the advice letter.

Decision 98-12-066 states that a proposed resolution approving the restructuring advice letter shall make at least the following findings:

· that the restructuring is reasonable;

· that all payments to be made pursuant to the restructuring shall be recovered through the Annual Transition Cost Proceeding or other Commission-approved mechanism, subject only to the utility’s prudent administration of the restructuring agreement.

In Decision 99-02-085, the Commission issued the following rulings regarding QF restructurings:

· the standard of reasonableness is “in light of the whole record, consistent with the law, and in the public interest…” (Finding of Fact #1); the Commission declined to adopt a new standard for reasonableness (Conclusion of Law #3);

· the filing of advice letters should be voluntary for both the utility and the QF (Order #3);

· utility decisions in restructuring negotiations should be subject to reasonableness reviews regarding anti-competitive behavior (Order #4);

· the shareholder incentive to renegotiate QF contracts is retained at the level of 10% of estimated ratepayer savings; this will be trued up, however, to adjust for any difference between the initially requested incentive amount and the incentive ultimately approved by the Commission.  Interest will also be adjusted, when necessary, for cases in which the initially requested incentive amount does not match the incentive ultimately approved. (Orders #5, 6, and 7)

Under the existing ISO4 agreement, PG&E is required to pay Gilroy over-market prices for energy and capacity for the remaining life of the contract (which terminates on February 15, 2018).  Net savings to PG&E’s ratepayers will occur if these over-market payments, less the cost of replacement power, exceeds the termination payments to Gilroy.  According to PG&E’s calculations, approval of the Agreement will result in significant ratepayer savings.

It is Commission policy to foster ratepayer savings by encouraging QF contract restructurings.  Previous Commission decisions (D.98-12-066 and D.99-02-085) have provided the procedural framework for the processing of QF contract restructurings via advice letter and resolution and also the guidelines to be used in evaluating the advice letters.  In conformance with Commission guidelines regarding RALFs, PG&E included with its advice letter submission an August 13, 1999 letter from ORA stating that it finds the proposed PPA restructuring reasonable and savings will result.  Commission policy is that shareholders should be rewarded 10% of any estimated ratepayer savings resulting from QF contract restructurings.  PG&E and ORA negotiated a shareholder incentive amount associated with this restructuring.

Because this PPA restructuring provides ratepayer savings under a variety of scenarios, it is in the ratepayers’ interest and should be approved.  Furthermore, all payments to be made pursuant to the restructuring should be recovered through a Commission-approved mechanism such as the Annual Transition Cost Proceeding, subject only to the utility’s prudent administration of the restructuring agreement.  Lastly, PG&E’s shareholders are entitled to an economic incentive associated with this restructuring to be recovered through the transition cost balancing account.

COMMENTS

This is an uncontested matter in which the Resolution grants the relief requested.  Accordingly, pursuant to PU Code Section 311(g)(2), the otherwise applicable 30-day period for public review and comment is being waived.

FINDINGS
1. In Advice Letter 1906-E, filed on September 1, 1999, PG&E proposes that the Commission find reasonable a restructuring of the QF contract with Gilroy.

2. In conformance with Commission policies regarding RALFs, PG&E included with its advice letter submission a letter from ORA stating that it finds the proposed PPA restructuring reasonable.

3. The current PPA with Gilroy is a 30-year ISO4 contract that ends on February 15, 2018.  The PPA contains both energy and capacity payment components.

4. PG&E’s analysis supports the claim that were it not for the PPA restructuring, Gilroy would be viable both technically and economically through the end of the current PPA term.

5. Under the proposed restructuring, PG&E’s obligation to procure power from Gilroy would end on October 31, 2002.  In exchange, PG&E would pay Gilroy a series of termination payments.  Ratepayer savings would result from the avoidance of PPA capacity payments.

6. PG&E’s calculations show that if the Agreement is approved, ratepayer savings will occur.

7. In a letter dated August 13, 1999, ORA confirms that ratepayers will realize savings, even when using the worst case scenarios.

8. PG&E and ORA negotiated a shareholder reward.

9. No protests were filed against this advice letter.

10. The PPA restructuring is reasonable.

11. All payments that PG&E will make under the Agreement should be authorized to be recovered through the Annual Transition Cost Proceeding or any other mechanism authorized by the Commission, subject only to PG&E’s prudent administration of the Agreement.

12. PG&E should be entitled to the negotiated shareholder incentive.


THEREFORE, IT IS ORDERED that:


1. Advice Letter 1906-E shall be marked to show that it was approved by Commission Resolution E-3643.

2. All termination payments that PG&E will make under the Agreement shall be recovered through the Annual Transition Cost Proceeding or any other mechanism authorized by the Commission, subject only to PG&E’s prudent administration of the Agreement.

3. PG&E is entitled to the negotiated shareholder incentive.

4. PG&E shall revise its list of Contracts and Deviations to include the Agreement ordered above and shall file such revised tariff sheets with the Commission within sixty (60) days of the effective date of this resolution.

This Resolution is effective today.

I certify that the foregoing resolution was duly introduced, passed, and adopted at a conference of the Public Utilities Commission of the state of California held on December 2, 1999; the following Commissioners voted favorably thereon:

WESLEY M. FRANKLIN

    Executive Director

RICHARD A. BILAS

         President

HENRY M. DUQUE

JOSIAH L. NEEPER

JOEL Z. HYATT

CARL W. WOOD

   Commissioners
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