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R E S O L U T I O N








                   RESOLUTION T-16191.  PACIFIC BELL (U-1001-C).  REQUEST TO INTRODUCE A NEW PRODUCT, ASYMMETRICAL DIGITAL SUBSCRIBER LINE (ADSL) SERVICE.  ADSL SERVICE ADDS HIGH SPEED DATA CAPABILITY TO TRADITIONAL LOCAL EXCHANGE SERVICE.  PACIFIC BELL REQUESTS THE ADSL SERVICE BE PLACED IN CATEGORY III. 





                   BY ADVICE LETTER NO. 19543  FILED ON JULY 7, 1998


_______________________________________________________








SUMMARY





This Resolution provisionally approves Pacific Bell's (Pacific) ADSL service as a Category III service, subject to intrastate tariffs.   However, Pacific is reminded that it should not price its service in an anti-competitive manner.  We will monitor Pacific's prices in order to detect any anti-competitive below cost pricing.





Further, Pacific's ADSL service will remain a provisional service until such time as all issues raised by the protests are properly resolved and any changes as may be deemed appropriate by this Commission are properly reflected.  Since most of the issues raised by the protestants are currently under review in various CPUC proceedings, namely Open Access and Network Architecture Development (OANAD), Universal Service Proceeding, Operations Support Systems (OSS), Collocation, Local Competition, and Pacific's 271 Application, which are the proper forums for these issues, we will refrain from considering these issues in this Resolution. 





Following the resolution of the contested issues raised in the protests in their respective proceedings, Pacific shall file an advice letter to request to change its ADSL provisional intrastate offering to a permanent offering.  We invite protestants to Advice Letter No.(AL) 19543 to file protests or comments in Pacific's subsequent ADSL advice letter filing to address their respective concerns, to the extent that these concerns have not been addressed by the Commission theretofore.  





Protests to this Advice Letter were respectively received from NorthPoint Communications, Inc; California Cable Television Association/AT&T; Accelerated Connections, Inc; Office of Ratepayer Advocates; Utility Consumers Action Network/Toward Utility Rate Normalization; Sprint Communications Company L.P.; and MCI Telecommunications Corporation, COVAD, LCI International Telecom Corporation and ICG Telecom Group Inc.   		





The protests are denied except to the extent that the issues have been addressed in this Resolution.





BACKGROUND





Asymmetrical Digital Subscriber Line (ADSL) Service is an access data technology that permits simultaneous data over voice service using the same local exchange service loop.  This is done by placing an ADSL modem at each end of the customer's local exchange loop.  One modem or Digital Subscriber Line Access Multiplexer (DSLAM) is located in the local exchange customer's serving wire center and  the other is located at the customer's premises.  The ADSL modem located at the local exchange customer's location is provided by the customer and must be compatible with the DSLAM located in the central office.  The combined ADSL modems create three information channels.  One channel is used for traditional voice-grade, circuit-switched application while the other two channels are used for high-speed data communications.  ADSL supports data rates of from 384 Kbps to 1.544 Mbps when receiving data (downstream rate) and from 128 Kbps to 384 Kbps when sending data (upstream rate).  In order to subscribe to this service, customers must also have Pacific Bell as their underlying carrier for basic phone service.





ADSL Arrangements are available in three options and are based on "downstream" and "upstream" speed combinations chosen by the customer.





					DOWNSTREAM SPEED	UPSTREAM SPEED





Option I				            384 Kbps			128 Kbps


Option II				            384 Kbps			384 Kbps


Option III			                     1.544 Mbps		            384 Kbps 





NOTICE





Pacific states that a copy of the Advice Letter and related tariff sheets were mailed to competing and adjacent utilities and/or other utilities, and to interested parties.  It was also mailed to parties on the Consolidated Service List for R.95-04-043 and I.95-004-044; C.94-09-058; C.95-01-001; C.96-03-039 and C.96-03-040.   Notice of Advice Letter No. 19543 was published in the Commission Daily Calendar of July 14, 1998. 








PROTESTS & RESPONSES





Protests to this Advice Letter were respectively received from Office of Ratepayer Advocates ("ORA"), July 27, 1998; NorthPoint Communications, Inc. ("NorthPoint"), July 27, 1998; California Cable Television Association/AT&T ("CCTA/AT&T"), July 27, 1998; Accelerated Connections, Inc. ("ACI") on July 27, 1998; Sprint Communications Company L.P. ("Sprint"), July 28, 1998; MCI Telecommunications Corporation, COVAD, LCI International Telecom Corp. and ICG Telecom Group Inc. ("MCI et al"), July 29, 1998; Utility Consumers Action Network/Toward Utility Rate Normalization ("UCAN/TURN"), July 29, 1998.  Pacific submitted a consolidated response to the protests on August 4, 1998.  With the exception of UCAN/TURN, who believes Pacific's proposed ADSL rates are too high, most other protestants allege a number of potentially anticompetitive concerns including Pacific's failure to include loop costs as part of its ADSL cost.  Each of the protests and Pacific's consolidated response are summarized below:





OFFICE OF RATEPAYERS ADVOCATES (ORA)





ORA's protest addresses the adequacy of Pacific's provision of collocation space to ADSL competitors and requests the Commission to not approve Pacific's ADSL advice letter until the Commission has conclusively determined whether Pacific has engaged in unlawful discrimination in the provision of collocation to its ADSL competitors.





NORTHPOINT COMMUNICATIONS, INC., (NORTHPOINT)





In its protest, NorthPoint indicates that since Pacific refused to provide NorthPoint with a copy of the cost support for the ADSL service, it is not able to determine whether the proposed rates recover Pacific's underlying costs and whether Pacific has imputed the necessary unbundled network elements which competitors required to provide their ADSL service.  NorthPoint also expressed its concern that Pacific has neither included any loop costs in the cost it calculates for ADSL service nor imputed any part of the price it charges for unbundled loops into its retail price.





CALIFORNIA CABLE TELEVISION ASSOCIATION & AT&T (CCTA/ATT)





In their joint protest, CCTA/AT&T raises a number of issues.  They are:





1.  Pacific did not identify in the tariff or description of the service what it considers to be an intrastate application of ADSL vs. an interstate application.  CCTA/AT&T believes that, given Pacific's assertion before the FCC that ADSL is an interstate access service and that local calls transmitted to an ISP are interstate for purposes of reciprocal compensation, it is likely Pacific will require the vast majority of ADSL applications to be ordered out of its interstate tariff.


2.  Pacific's refusal to provide its cost support data to interested parties willing to sign a non-disclosure agreement has made it impossible for CCTA/AT&T to determine the reasonableness of Pacific's ADSL costs or prices.





3.  Pacific has improperly excluded loop costs from the costs of ADSL service.  CCTA/AT&T's concern is that even if Pacific's proposed ADSL service is priced to recovered the costs of the loop and other unbundled elements, Pacific did not include them as part of the ADSL costs.  Thus, Pacific can drop its ADSL prices to a level that could result in a price squeeze to its competitors.





4.  CCTA/AT&T's also concerned that the Universal Service Fund (USF) will subsidize Pacific's ADSL service if it is not required to bear a portion of the cost of the loop.





5.  Pacific's proposed ADSL service constitutes an unlawful bundling of Category II with Category III services.  CCTA/AT&T cited D.97-05-096, which states "It would be premature to permit the LECS [Local Exchange Carriers] to use tariffed retail prices of certain potentially below-cost services for determining the price floor of bundled offerings.  Contrary to Pacific's assertion, using retail prices in calculating the price floor does not eliminate any opportunity for anti-competitive pricing.", as evidence that the proposed ADSL service is an unlawful bundling of Category II with Category III services.





ACCELERATED CONNECTIONS, INC., (ACI)





ACI indicates in its protest that it is not able to determine whether the proposed ADSL rates are cost-based and consistent with the Commission adopted TELRIC cost methodologies.  ACI believes that Pacific's proposed rates, which would be used by competing carriers to pay for unbundled network elements, appear to be higher than the proposed retail service charges.  





Also, ACI states that the proposed ADSL service does not appear to include the loop as part of the cost of the ADSL service, which would allow Pacific to have greater margins for pricing flexibility than its competitors who must pay the loop cost.   ACI further protests that Pacific has not made available to competitors collocation space in many of the central offices that Pacific may offer its ADSL service.  





SPRINT COMMUNICATIONS COMPANY L.P., (SPRINT)





Sprint protests the following:





1. Pacific's filing purposely attempts to confuse the jurisdictional nature of its filing to avoid its obligations under the Telecommunications Act of 1996 (Act).  Sprint states in its protest that while Pacific makes ADSL available for intrastate use, it leaves to its "sole discretion assignment to the intrastate or interstate jurisdiction based on Pacific's assessment of vague characteristics of the customers ADSL application."  Sprint further states that Pacific's declaration that its ADSL constitutes some form of special access is intended to avoid its obligations to provide wholesale services and UNEs to its competitors.





2. Pacific should not be allowed to offer ADSL service on a retail basis until it offers ADSL service for resale to its competitors at a wholesale discount reflecting avoided costs.  Sprint also argues that Pacific should be precluded from offering its ADSL service on a retail basis until it can demonstrate that the UNEs required by a Competitive Local Carrier (CLC) to provide a comparable service are truly available in the offices Pacific intends to offer its retail ADSL service.





3. Pacific's ADSL should not be designated Category III.  Sprint states that Pacific failed to demonstrate that its proposed ADSL tariff is sufficiently competitive to qualify for Category III treatment. 





4. Pacific refused to provide Sprint with the ADSL cost data.  Sprint states that in the absence of such information, it can not determine whether the proposed ADSL rates are cost-based and meet the Commission's imputation requirements. 





MCI  ET AL (MCI)





MCI raises a number of issues in its protest, some are similar to issues raised by other protestants.  They are:





1. Pacific has purposely crippled its intrastate ADSL tariff to promote its arguments on the jurisdictional nature of internet access.  MCI alleges that Pacific included restrictions in its intrastate tariffs which effectively cripple the tariff for intrastate use.  MCI protested that Pacific fails to identify in its tariffs what it considers to be intrastate application vs. interstate application of the ADSL service.  MCI also argues that it is likely that Pacific will require the vast majority of ADSL applications to be ordered out of its interstate tariff.





2. Pacific has refused to provide interested parties with the supporting cost data.  Without the cost data, MCI states that it is not able to determine whether the proposed ADSL prices are truly cost-based and cover the costs of the network elements used by a competitor to provide a competing ADSL service.





3. Pacific excludes loop costs from the costs relevant to the provision of ADSL creating a serious anticompetitive price squeeze.  MCI is concerned that even though Pacific's initial proposed ADSL rates may cover the costs of the unbundled elements competitors need to purchase to provide their ADSL service, "there is no assurance that Pacific will not drop its prices in the near term to levels which do in fact price squeeze its competitors."   





4. Pacific's failure to provide adequate OSS access to CLCs provides it with an anticompetitive advantage in the provision of this service in direct violation of the Act.  MCI indicates in its protest that Pacific has refused to allow CLCs to participate in the development of Spectrum Management and coupled with "Pacific's failure to provide CLCs with access to OSS at parity with its own access to OSS gives Pacific an anticompetitive advantage in direct conflict with TA '96 [Act]."     





5. Pacific has denied space to CLCs in 20 of the 87 central offices in which Pacific proposes to provide ADSL service.  MCI believes that collocation issues must be resolved in order to ensure parity as required under TA'96 [Act].





6. Pacific's proposed tariff fails to comply with the imputation standards adopted by this Commission.  Citing D.97-05-096, MCI also alleges Pacific's proposed ADSL service represents an unlawful bundling and can only be remedied by including loop costs in the ADSL price floors.





7. Pacific has not provided any evidence that there is a competitive marketplace for ADSL service.  Therefore, Pacific has failed to meet its burden for Category III treatment.  MCI also argues that since Pacific's ADSL service is offered to subscribers who are not telecommunications carriers, it must offer ADSL services at a wholesale discount to its resale competitors. 





UTILITY CONSUMERS' ACTION NETWORK AND THE UTILITY REFORM NETWORK (UCAN/TURN)





UCAN/TURN objected to Pacific's ADSL filing.  When comparing Pacific's ADSL service with that offered by other Regional Bell Operating Companies (RBOCs), UCAN/TURN believe that Pacific's proposed recurring rates are clearly too high.  UCAN/TURN request the Commission to require Pacific to either justify the pricing or lower its rates.  UCAN/TURN also alleges that Pacific appears to plan to bundle its ADSL service with its internet service.  UCAN/TURN also request the Commission to require Pacific to clearly notify customers that Pacific's internet service is not a required component of the ADSL service.





CONSOLIDATED RESPONSE FILED BY PACIFIC BELL





In response to the protests, Pacific submitted a consolidated response on August 4, 1998.  Pacific's consolidated response states the following:





1.  Market data indicates that  a wide range of competitive solutions to ADSL service already exists.  These competitive solutions include cable modem access offered by TCI,  Roadrunner product offered by TimeWarner, satellite based services, and services offered by Competitive Local Exchange Carriers (CLECs) and Information Service Providers (ISPs).  In addition, other CLECs have indicated their plans to purchase ADSL-compatible unbundled loops from Pacific Bell to offer ADSL service.





2.  Pacific should not have to provide supporting cost data concerning its ADSL service to parties other than Commission staff.  ADSL is filed as a Category III fully competitive service; as such, Pacific believes that providing supporting cost data to potential competitors would allow competitors a pricing advantage over Pacific.  





3.  Pacific appropriately calculated its ADSL costs based on TSLRIC, has properly applied imputation requirements and appropriately priced its ADSL service.  Pacific stated that it "in fact has calculated the contribution attributable to the copper loop and other elements over which the ADSL service rides, and priced our ADSL product to ensure that we recover any contribution attributable to such elements."  





4.  There is no improper cross subsidization with Pacific ADSL service and there is no subsidization of ADSL by USF.  Pacific contends that "USF is designed to cover local exchange costs in rural areas.  If  funding is provided on a line that also carries ADSL service, the ADSL service is not subsidized, in the same way that toll or vertical services carried on that line are not being subsidized by USF funding.





5.  Pacific is not improperly bundling the voice loop with ADSL service.  Citing D.96-03-020, Pacific argues that the Commission has expressly permitted bundling of Category II and Category III services.  Further, since basic exchange service is available separately and distinctly from a subscription to ADSL and the two services are separately priced, they are not improperly bundled.   





6.  The protests inappropriately attempt to raise collocation in the context of Pacific's ADSL filing.  Pacific states in its response that "collocation is already being addressed by the Commission in other forums, including Pacific's 271 Application and the attendant workshops and two arbitration demands made pursuant to interconnection agreements".    Pacific also clarifies that 'physical collocation is available in all but 4 of the offices where Pacific is deploying ADSL and virtual collocation is available in all Pacific's central offices."





7.  The issues of jurisdiction over Internet related communications is under consideration in two CPUC complaint cases, in the CPUC's local competition proceeding, and at the FCC.   Pacific indicates that these issues are being addressed in other forums in which all interested parties are allowed to participate.   Pacific states that its ADSL tariff is drafted to neutrally apply to any intrastate applications and the proposed tariff will support whichever interpretation of Internet jurisdiction prevails in the respective proceedings.





8.   Category III treatment is appropriate for ADSL.  Pacific argues that many protestants to its ADSL service are in active competition in the DSL market and competitive alternatives to its ADSL service are widely available.  In fact, one of the protestants, COVAD, has represented in its SEC filings that it faces intense competition from different providers and from different types of technologies.  Further, Pacific states that Category II treatment applies to partially competitive services for which the local exchange carrier retains significant though perhaps declining market power  and ADSL is a brand new service for Pacific Bell over which it does not have market power.


 


9.   Pacific has not misled customers to believe that Pacific Internet is a required component of ADSL service.  Pacific indicates that its ADSL tariff clearly stated that customers may use a qualified Internet service provider of its choice in conjunction with ADSL and there is no basis for additional disclosures.       


          


10.  Pacific is not required to offer ADSL service at a wholesale discount.  Citing Conclusion of  Law 12 of D.97-08-076, Pacific argues that since ADSL is a form of special access, while it should be available for resale, it should not be subject to a wholesale discount.  





11.  CLEC participation in the design of Pacific's spectrum management processes is not required to achieve parity.  Parity will be achieved by using the same spectrum management process to support retail and wholesale services.  Pacific indicates that it will use the same process for both.  Pacific also indicates that it does not have an unmatched ability to determine the inventor of existing qualified loops which would allow Pacific to target sales efforts since Pacific has agreed in the 271 workshops to give CLECs access to the same type of pre-ordering information on the availability of loop plant and to hold industry meetings to work through the spectrum management process with the CLECs.   





DISCUSSION





In recommending the approval of Pacific's ADSL service under intrastate tariffs, staff of the Telecommunications Division (TD) is not without reservation, especially when considering the many issues raised by the protestants.  However, as indicated by Pacific in its consolidated response, a number of these issues are currently being considered by this Commission in their respective proceedings.  In TD's opinion, it will be difficult, if not impossible to discuss these issues without prejudging the outcomes of these proceedings.  Therefore, TD believes the proper forum for considering these issues are with their respective proceedings.  





However, TD disagrees with the protestants that the Commission should reject Pacific's ADSL offering or delay the authorization until the issues raised are resolved.  TD believes that as a new technology that would enhance consumers' need for high speed digital connectivity, ADSL service should be made available to consumers as soon as possible without delay.  And, TD believes that this is consistent with the Commission's policy to encourage the development and deployment of  new technology to the marketplace.   





As the contested issues raised in this AL are resolved in their respective proceedings, the outcomes of which may have material impact on aspects of Pacific's ADSL offering, TD recommends that Pacific's requested offering of ADSL service as a Category III service be approved on a provisional basis and remain provisional until all issues raised by the protestants are resolved in their respective proceedings, such as OANAD, Universal Service Proceeding, the 271 process, OSS, Collocation, and the arbitration proceedings.  Following the conclusion of these proceedings, Pacific shall file a G.O. 96-A advice letter to request to change its ADSL provisional offering to a permanent offering. 





However, Pacific is reminded that it should not price its service in an anti-competitive manner.  We will monitor Pacific's prices in order to detect any anti-competitive below cost pricing.





As for the issue of whether ADSL should be subjected to wholesale discount, TD believes at this time that ADSL is a form of special access that D.97-08-076 has decided that while special access/private line services are available for resale, they are not subject to wholesale discount.  Therefore, TD believes that Pacific's ADSL service should not be subject to wholesale discount at this time.      


   


The Telecommunications Division concludes that the Advice Letter meets the requirements set forth in the Commission Orders and G.O. 96-A and recommends that the Commission approve this filing provisionally, subject to any changes resulting from decisions in our own CPUC Decisions in OANAD, Universal Service, the 271, OSS, Collocation and the arbitration proceedings. Commission approval is based on the specifics of the Advice Letter and does not establish a precedent for the contents of future filings or for Commission approval of similar requests.  








FINDINGS





1.  Pacific filed Advice Letter No. 19543 requesting Commission approval of its Asymmetrical Digital Subscriber Line (ADSL) service as a Category III service, and subject to intrastate tariffs.


	


2.  ADSL service is an access data technology that permits simultaneous data over voice service using the same local exchange service loop.





3.  Pacific proposes to offer ADSL service in three options.  The options are based on "downstream" and "upstream" speed combinations chosen by the customer.  





4.   Pacific's ADSL service should remain as a provisional Category III service until all issues raised by the protestants are resolved in their respective proceedings and/or forums.





  


   


THEREFORE, IT IS ORDERED that:





1.  Pacific Bell is authorized to make effective Advice Letter No. 19543 provided that it is modified to comply with Ordering Paragraph No. 4 below.





2.    Pacific Bell's Asymmetrical Digital Subscriber Line (ADSL) service is authorized as a Category III service on a provisional basis.  





3.    Pacific Bell's ADSL service shall remain as a provisional Category III offering until all issues raised by the protestants are resolved in their respective proceedings, such as Open Access and Network Architecture Development, Universal Service, the 271 process, Operations Support Systems, Collocation, and the arbitration proceedings.  Following the conclusion of these proceedings, Pacific shall file a G.O. 96-A advice letter to request to change its ADSL provisional offering to a permanent offering. 





4.    Within 15 days from the effective date of this Resolution, Pacific Bell shall file a supplement to Advice Letter No. 19543 to make ADSL a provisional Category III service. 





5.   Pacific Bell's Advice Letter No. 19543 and its supplement shall become effective immediately upon Telecommunications Division's approval.  





6.  The protests are denied except to the extent that the issues have been addressed in this Resolution. 





7.   Advice Letter No. 19543, its supplement and the associated tariff sheets, shall be marked to show that they are authorized by Resolution T-16191. 





This Resolution is effective today.





�






I hereby certify that this Resolution was adopted by the Public Utilities Commission at its regular meeting on September 17, 1998.  The following Commissioners approved it:





























                                                                             _____________________________


                                                                                    WESLEY M. FRANKLIN


                                                                                          Executive Director








                                                                                     RICHARD A. BILAS


                                                                                           President


                                                                                     P. GREGORY CONLON


                                                                                     JESSIE J. KNIGHT JR.


                                                                                     HENRY M. DUQUE


                                                                                     JOSIAH L. NEEPER


                                                                                           Commissioners
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