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SUMMARY





This Resolution approves Pacific Bell’s (Pacific) request to offer Integrated Pathway Service (IPS), a channelized (1.544 Mbps) high capacity service which delivers up to 24 channels of DS-0 (64 Kbps) level data/and or exchange voice connecting service.   We also grant Pacific’s request to offer IPS as a Category III service in view of the fact that similar services have been available to consumers from a number of providers.   We believe that allowing Pacific to offer Integrated Pathway Service as Category III service will enable Pacific to compete with providers of IPS-type services who have already established themselves in the marketplace.   In addition, the maximum pricing flexibility accorded to a Category III service will give Pacific the flexibility to offer competitive pricing strategies that will also benefit the consumers.   





Protests to this Advice Letter were received from California Cable Television Association on behalf of itself, Time Warner Telecom of California, L.P., AT&T Communications of California, Inc. and ICG Telecom Group, Inc. on November 30, 1998.





For reasons we will discuss in detail below, the protests to Pacific’s Advice Letter No. 19804 are denied. 





BACKGROUND





Integrated Pathway Service (IPS) is a business telecommunications service that provides both voice grade and high-speed data transmission services using a DS-1 digital loop.   IPS is a service that provides the functionalities of two existing Category II services, namely Hi-Cap data service and 1-MB, in a single high-speed digital facility.  Utilizing special equipment on the customer’s premise, a DS-1 circuit’s available 1.544 Mbps bandwidth is divided into 24 DS-0 channels of 64 Kbps bandwidth each.  IPS allows a customer to decide how many of the 24 DS-0 channels will be utilized in total; the customer also is not required to use all of the bandwidth available on a DS-1 circuit.  Furthermore, IPS allows a customer to decide how to divide the utilized DS-1 bandwidth between voice and/or data transmission by assigning each utilized DS-0 channel for data or voice transmission.  





The voice and data channels are then multiplexed from DS-0 signal bandwidth levels onto a single DS-1 channel by the customer premise equipment to be carried by the DS-1 circuit back to Pacific Bell Central Office (CO).  At the Pacific CO, the DS-1 level signal received from an IPS customer is separated through the demultiplexing process into voice and data to be handled accordingly.  The process is reversed when sending data stream from the CO to an IPS customer’s premise the same piece of equipment will demultiplex the received DS-1 signal into voice and data.





Various levels of discounts on non-recurring and monthly recurring charges are offered by Pacific to customers willing to commit to service terms ranging from one to three years.  





NOTICE





Pacific states that a copy of the Advice Letter and related tariff sheets were mailed to competing and adjacent utilities and/or other utilities.  Notice of Advice Letter No. 19804 was published in the Commission Daily Calendar of November 5, 1998.  A supplemental Advice Letter No. 19804A was filed in February 3, 1999, making minor corrections to the filed tariff sheets. 





PROTESTS





Protests to the Advice Letter were received from California Cable Television Association (“CCTA”) on behalf of itself, Time Warner Telecom of California, L.P., AT&T Communications of California, Inc. and ICG Telecom Group, Inc. on November 30, 1998.  The Protestants raised a number of issues.  They are:





Pacific did not provide Protestants with a service description and the market analysis data for IPS. 





Pacific refuses to grant protestants access to its cost support data for IPS, wrongly asserting that it only has to provide such data to the Commission when it is asking for Category III treatment for a new service; and Pacific also refuses to grant access to cost support data even if the protestants agree to enter into non-disclosure agreement with Pacific.  





Pacific is possibly engaging in below cost pricing in light of Pacific’s offer to waive a customer’s substantial nonrecurring charges and other associated exchange services in exchange for a three year term commitment to IPS.





Pacific can not comply with the Commission’s imputation requirement since the pricing phase of OANAD has not been completed, and the associated price floors have not been set. 





Pacific is trying to circumvent Category II safeguards by asking for Category III treatment for a service that bundles business local exchange services, a Category II service, with IPS, in effect making business local exchange service a Category III service. 





No protest was received for the supplemental Advice Letter No. 19804A.





RESPONSE FILED BY PACIFIC BELL





In response to the protests, Pacific submitted a response on December 8, 1998.  Pacific’s response states the following.





Pacific has appropriately substantiated Category III treatment for IPS by providing a detailed service description and market analysis study to the Commission.  Pacific was also making this information available to the Protestants in its response to the protests. 





Pacific does not have to share cost support data with any entity other than the Commission when filing for Category III classification for a new service.





Pacific has met the unbundling and imputation requirements outlined in D.89-10-031 and D.96-08-021.  The result is available to the Commission in the cost support workpapers submitted by Pacific.  Protestant’s position that price floors should be established first before Pacific can offer new services would prohibit Pacific from offering new services and particularly those that are not identified in OANAD.





Pacific has demonstrated in the cost support data it provided to the Commission that it is not pricing IPS below cost; and that such an occurrence is prevented by the imputation requirements Pacific has to meet.





IPS does not improperly circumvent Category II safeguards because it is a new Category III service.





DISCUSSION





In approving Pacific’s request to offer Integrated Pathway Service as a Category III service, we have considered the concerns expressed by the protestants and determined that the protests do not justify a denial of a competitive service to consumers.   





Protestants indicated that Pacific did not provide to them a service description and the market analysis data of IPS.  While we agree with Pacific that it does not have to deliver detailed service description and market analysis for IPS to every party receiving the advice letter, we do believe such information is essential to justify its request for Category III treatment and should be made available to interested parties upon request. In its response Pacific indicates it would make service description and market analysis information available to interested parties who request it and has in fact attached to its response a copy of such information.   





Another concern expressed by the protestants is Pacific’s refusal to make cost support data for IPS available to competitors.  Protestants argue that they are unable to verify whether Pacific’s proposed rates for IPS are adequate to meet the pricing requirements for a Category III service and whether Pacific’s proposed three year term commitment with the waiver of non-recurring charges is adequate to cover cost.  Although we understand the protestants’ concern that without the supporting cost information, they are unable to determine whether Pacific’s proposed IPS rates would be appropriate, we are persuaded by the countervailing concern from Pacific that requiring it to share sensitive cost information on a competitive service in which it has no market share at this time could cause significant competitive harm. In addition, we have full confidence in staff’s ability to review the cost structure of IPS service and determine the appropriateness of Pacific’s proposed IPS rates and will therefore not require Pacific to make its IPS cost information available to the Protestants.  





After considering the service description of the proposed IPS service, we do not believe as argued by the Protestants that IPS is actually a bundling of Category II services.   Although the proposed IPS provides simultaneous transmission of both voice and data, it is not a bundling of existing data and voice services.  Rather, it is a new service that offers consumers the convenience and efficiency of using a single facility for both voice and data functions instead of ordering separate services for each function.  More importantly, IPS provides consumers with an economic alternative to the existing services.   For these reasons, we believe Category III treatment for Pacific’s IPS service is appropriate and we shall authorize it.    





311 MAILING OF DRAFT RESOLUTION





The draft alternate resolution of the Telecommunication Division in this matter was mailed to the parties in accordance with PU Code Section 311(g).  Comments were filed on May 19, 1999 by CCTA, on behalf of itself, Time Warner, AT&T, and ICG (herein after refer to collectively as CCTA).  Pacific filed its comments on May 17, 1999 to the alternate resolution and the comments filed by CCTA.   Since there is a draft resolution as well as an alternate resolution, many of the comments advocate one version over the other.  However, the Commission will consider both resolutions on their merits.





In its comments, CCTA urges the Commission not to adopt this alternate because it contains material legal errors.  Citing Ordering Paragraph 7 of D.90-04-031, which requires that: 





If Pacific or GTEC request that a new or existing service be placed in Category III for pricing purposes, its application or advice letter, as applicable, shall address, whether various market power criteria are applicable and, if so, shall include the relevant information.  The market power criteria shall include but shall not be limited to, the following: market share; ease of entry and exit, including number of competitors, trends, estimations of capital investments necessary to compete, status of unbundling efforts by local exchange carriers; facilities ownership; size and growth capability of competitors; local exchange return on equity, including rate of return on marginal investment; competitors’ earnings (to the extent available); substitutable services and studies regarding cross elasticities of demand; rates, terms, and conditions of substitutable services; and whether a utility affiliate offers a competitive services,   





CCTA believes that this alternate commits legal error by failing to provide the proper market power analysis under D.90-04-031.  Further, CCTA argues that the language of D.90-04-031 is mandatory in its requirement that Pacific make an extensive categorical market power showing and it did not.  CCTA further states in its comment that failure to analyze Pacific’s deficient showing in light of the requirement of D.90-04-031 is appealable error.  CCTA also argues that IPS is not a new service and Pacific’s bare claim that it is a new service is contrary to fact since IPS is a service that provides the functionalities of two existing Category II services. 





In its comments, Pacific urges the Commission to adopt this alternate as it appropriately focuses on consumer needs and benefits which would result from full pricing flexibility for the service and the convenience and efficiency of using an economic alternative service.   





CCTA raised two interesting arguments in its submitted comments to this alternate.  The first is a legal issue.  The second concerns whether IPS can be considered as a new service.  





With regard to CCTA’s second argument, the Commission has already ruled previously in D.90-11-029.  In that Decision, the Commission defines new service as “an offering which customers perceive as a new service and which has a combination of technology, access, features, or functions that distinguishes it from any existing services.”   Under this new service definition, Pacific’s proposed IPS could certainly be considered as a new service since it uses new technology to allow the convenience and efficiency of using a single facility for both voice and data functions and provides an economic alternative to existing services.  





As to CCTA’s first argument that this alternate has committed material legal errors by failing to provide proper market power analysis pursuant to the requirements of D.90-04-031, CCTA should be reminded of the fact that staff of the Telecommunications Division has performed extensive analysis of cost and market data submitted by Pacific for its proposed IPS.   Based on TD’s analysis, we conclude that, first, Pacific does not presently have any market share in the market for simultaneous voice and data transmission service that IPS will provide.  As the Commission previously recognized in D.89-10-031 with regard to new services that “Pacific has no inherent market dominance stemming from past monopoly status.”  Second, there are presently a number of competitive IPS-type services provided by AT&T, MCIWorldCom, and Sprint within Pacific’s service areas.  Third, under the definition of new service established by D.90-11-029, Pacific’s IPS fully qualifies as a new service distinguishable from any one existing service.  For all of the above reasons, Pacific’s IPS should be granted Category III treatment as a new service.   





FINDINGS





Pacific Bell filed Advice Letter No. 19804 requesting Commission approval of its Integrated Pathway Service (IPS) as a Category III service.





IPS is a telecommunications service that permits simultaneous high-speed data and voice traffic transmission over a digital DS-1 loop.





IPS is a new competitive service that Pacific does not yet have any market share and services similar to Pacific’s IPS are available from a number of providers. 





IPS is not a bundling of two existing services but rather a new service that offers simultaneously both data and voice functions. 





Commission Decision No. 90-11-029 defines a new service as “an offering which customers perceive as a new service and which has a combination of technology, access, features, or functions that distinguishes it from any existing services.”





THEREFORE, IT IS ORDERED that:





Pacific Bell is authorized to make effective Advice Letter No. 19804 and Supplement A. 





The protests filed by the California Cable Television Association on behalf of itself, Time Warner Telecom of California, L.P., AT&T Communications of California, Inc. and ICG Telecom Group, Inc. are denied.





Advice Letter No. 19804, its supplement and the associated tariff sheets, shall be marked to show that they are authorized by Resolution T-16302.
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This Resolution is effective today.








I hereby certify that this Resolution was adopted by the Public Utilities Commission at its regular meeting on July 22, 1999.  The following Commissioners approved it:
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