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I. Introduction

In accordance with the Assigned Commissioner’s Ruling dated February 10, 2006 (“ACR”) setting forth certain threshold legal issues pertaining to San Diego Gas & Electric Company’s (“SDG&E”) Motion to Set Procedures and to Defer Certain Filing Requirements (“Motion to Defer”), the Division of Ratepayer Advocates (“DRA”) respectfully submits this Brief in opposition to the Motion to Defer.  For the reasons set forth below, DRA requests the Commission to dismiss the Application unless SDG&E agrees to formally amend its Application pursuant to Rule 2.6 with a proposed route within 30 days.

At the outset, it is important to understand the parameters of SDG&E’s request.  SDG&E frames its request in two different ways, as simply seeking to (1) defer compliance with route selection or (2) bifurcate the proceeding into two phases, a need determination under Section 1001 followed by the CEQA
 review.  See, SDG&E Motion to Defer, at p. 1 & SDG&E Reply to Protests dated January 30, 2006, at p. 3.  SDG&E’s characterization of its request is confusing and serves to gloss over the legal defects of its Motion to Defer.  Stated more precisely, SDG&E is seeking to initiate a proceeding to determine whether this Commission should find an estimated 150 mile and $1.4 billion
 transmission project “needed” under Section 1001 of the Public Utilities Code
 in the absence of notifying the public of the proposed route.  
The Commission must reject SDG&E’s request.  This result is appropriate because by considering the merits of this Application in the absence of notifying the public of the proposed route, the Commission risks compromising the due process rights of adequate notice and an opportunity to be heard of all ratepayers but, in particular, of those ratepayers that will be ultimately affected by SDG&E’s yet-to-be defined proposed route.  These due process rights are founded in Article I, Section 7 of the California Constitution and the Fourteenth Amendment of the United States Constitution and reflected in Sections 1001, 1003, and 1002.3 of the Public Utilities Code, the Commission’s Rules of Practice and Procedure, and General Order 131-D.  Moreover, as explained below, while the scope of due process is flexible, this CPCN Application -- a request for authority to build an estimated $1.4 billion project covering extensive public and private property -- is not a case where the Commission should interpret due process narrowly. 
II. Argument

The discussion below explains why initiating this CPCN proceeding in the absence of notifying the public of the proposed route is unconstitutional.  This Brief will not directly address the legitimacy of “bifurcating” a Section 1001 certificate application into (1) need under Section 1001 et seq. and (2) CEQA review.  This is a separate question that the Commission does not need to reach now should it correctly decide that, in accordance with minimal due process requirements, it cannot consider whether this transmission project is “needed” under Section 1001 until the public is notified of a proposed route.

A. Due process guarantees prohibit the Commission from considering whether the Sunrise Powelink Transmission Project is “needed” under Section 1001 until the public is properly notified of the proposed route
Section 2 of Article XII of the California Constitution provides that “Subject to statute and due process, the commission may establish its own procedures.”  Due process requirements are provided in Article I, Section 7 of the California Constitution and the Fourteenth Amendment of the United States Constitution.  While SDG&E correctly points out in its Motion to Defer that the Commission may take exception to its Rules of Practice and Procedure and its general orders pursuant to, for example, Rule 87,
 such exceptions must remain consistent with the overarching constitutional requirement of due process as set forth in the California Constitution and the United States Constitution.  The relief requested by SDG&E’s Motion to Defer presents this Commission with a question that directly implicates due process requirements.  This issue is whether the Commission’s procedure would be consistent with due process if it initiated a “need” evaluation under Section 1001 of the Public Utilities Code in the absence of notifying the public the proposed route.

While the California Supreme Court has never had the opportunity to address this specific question, the Court’s ruling in Horn v. Ventura (1979) 24 Cal.3d 605, 1979 Cal.LEXIS 278, provides some guidance on the minimal due process requirements for notice applicable to CPCN applications.  The Court in Ventura found that a local planning department violated due process requirements by considering and approving a subdivision plan without notifying adjacent property owners.  Id., at *610.  Likewise, SDG&E is proposing that the Commission consider and approve of the “need” for a transmission project without notifying the affected property owners of the proposed route.  Of course, SDG&E has indicated that it will notify the Commission and the public, at some undefined date during the Application process, of the proposed route.  Under Ventura, SDG&E’s requested deferment would still be constitutionally flawed.  
The Court stated in Ventura that, the notice constitutionally required is that which is “reasonably calculated to afford affected persons the realistic opportunity to protect their interests.”  Ventura, supra, at *617.  In Ventura, the notice given -- posting at a central public building and mailing to some but not all of the affected persons -- was inadequate because “Those persons significantly affected by a proposed subdivision cannot reasonably be expected to …‘haunt’ county offices on the off-hand chance that a pending challenge to those interests will thereby be revealed.”  Id., at *618.

Similarly, the Commission cannot reasonably expect all persons significantly impacted by SDG&E’s potential and yet-to-be defined route to protect their interests by spending time and money to participate in this “need” proceeding or by ‘haunting’ the Commission on the mere off-handed chance that those interests will be impacted by the proposed route finally selected by SDG&E.  In order to protect the due process rights of the public, the Commission must require SDG&E to abide by the notice provisions set forth in the Public Utilities Code, the Rules of Practice and Procedure and General Order 131-D which require notice to affected property owners of a proposed route before the Commission evaluates whether the proposed construction is “needed” under Section 1001.
B. SDG&E’s request to defer compliance with certain provisions of the Public Utilities Code, the Commission’s Rules, and General Order 131-D undermines well-established procedures intended to ensure that this Commission complies with minimal due process requirements
As parties have already pointed out, SDG&E’s Motion to Defer fails to comply with numerous legal requirements, including, but not limited to, Sections 1001, 1002.3, and 1003 of the Public Utilities Code, Rule 18 of the Commission’s Rules of Practice and Procedure, and General Order 131-D, Sections IX-A(1)(b), IX-A(1)(h), XI-A.  These violations form a separate basis for the Commission’s denial of SDG&E’s Motion to Defer.
The above-cited provisions of the Public Utilities Code, when considered together, require that notice of a CPCN Application to affected parties be given before the Commission can evaluate whether the project is needed, i.e., whether the “present or future public convenience and necessity require or will require” the proposed construction.  Section 1002.3
 also requires that alternatives to the proposed route be considered as part of the Section 1001 analysis, and Section 1003 requires certain details pertaining to a proposed route be considered as part of this same analysis.  Again, these code provisions set forth what the Commission must evaluate before determining whether the proposed project is needed and, in this case, since this information is lacking a “need” determination is premature.

The Commission’s Rules and General Order 131-D confirm, in further detail, what the Public Utilities Code makes clear, affected parties must be notified of a proposed route before the Commission evaluates “need.”  Rule 18 states that CPCN applications shall 
contain a “full description of the proposed construction” and a “map of suitable scale showing the location or route of the proposed construction.”  See, Rule 18(a) and 18(c).  Additional, General Order 131-D requires an application for a CPCN to include in its application a “map of suitable scale of the proposed route,” the “PEA or equivalent information on environmental impact,” and the requirement to notify the public of the completed application.  See, General Order 131-D, Sections IX-A(1)(b), IX-A(1)(h), XI-A.

SDG&E’s failure to submit a proposed route when it filed its CPCN Application contravenes all these legal provisions which serve to ensure that constitutionally sufficient notice is given to affected persons and entities.  The review procedures outlined by this statutory framework take on a heightened importance in this case where the scope of the project is exceptionally large and costly.  Accordingly, SDG&E’s Motion to Defer should be denied.
C. While the Commission is accorded certain flexibility under due process, minimal due process requirements do not permit the Commission to proceed with SDG&E’s Application in the absence of notice of the proposed route to affected parties

Of course, it is well-settled that the concept of due process is flexible.  This flexibility, however, does not accommodate SDG&E’s request.  As explained by the Court of Appeal, “It has been said so often by this Court and others as not to require citation of authority that due process is flexible and calls for such procedural protections as the particular situation demands.”  Southern California Edison Co. v. Public Utilities Comm. (2002) 101 Cal.App.4th 982, 2002 Cal.App LEXIS 4594, *995, citing to Morrissey v. Brewer (1972) 408 U.S. 471, 481.

In this case, the “flexible” nature of due process must be viewed in conjunction with the critical importance of due process in Commission proceedings.  The Supreme Court reminded the Commission of the importance of due process in its proceedings in Southern Pacific Transportation Co. v. Public Utilities Comm. (1976) 18 Cal.3d 308, 1976 Cal.LEXIS 354, *311 when commenting that, “In adopting its rules and regulations, an administrative agency must act within the Constitution.  (Sokol v. Public Utilities Comm. (1966) 65 Cal.2d 247, 256.)  Due process provides ‘the best insurance for the government itself against those blunders which leave lasting stains on a system of justice.’ (Id., at p. 255.)”  Southern Pacific Transportation Co, at *311.

In fact, the Court has previously found that this Commission must even actively seek to protect the rights of those impacted by its decisions.  For example, in Northern California Power Agency v. Public Utilities Comm. (1971) 5 Cal.3d 370, 1971 Cal.LEXIS 259, the Court reprimanded the Commission for failing to protect the public interest, stating that “The Commission may and should consider sue sponte every element of public interest affected by facilities which it is called upon to approve. It should not be necessary for any private party to rouse the Commission to perform its duty,…”  Id., at *380. 
Lastly, any efforts by SDG&E to characterization its request as falling within the “emergency” exception to due process fails.  See, e.g., D & M Financial Corp. v. City of Long Beach, 2006 Cal.App. LEXIS 117, *32.  While potential grid reliability concerns may be addressed by the proposed transmission project, these concerns have not risen to the level of an emergency.
  As such, the Commission would be remiss if it does not reject SDG&E’s Motion to Defer in an effort to protect the interests of those persons who will unknowingly be impacted by SDG&E’s yet-to-be defined proposed route.
D. Commission precedent does not support SDG&E’s Motion to Defer

SDG&E’s claim that the Commission has approved of requests similar to its Motion to Defer in past proceedings is incorrect.  SDG&E cites to two proceedings to support its contention, Miguel - Mission and Otay Mesa Power Purchase Agreement Transmission Project.   See, Miguel – Mission, Decision No. 04-07-026, 2004 Cal.PUC LEXIS 326,*28 (need was determined separate from CEQA); Otay Mesa Power Purchase Agreement Transmission Project, Decision No. 05-06-061, 2005 Cal.PUC LEXIS 267, * 65 (“The need and cost of the Proposed Project, as distinct from the environmental issues, were briefed by the parties.”) 
Significantly, in both of these proceedings the Applicants notified the Commission of the proposed route concurrent with the Commission’s review of “need.”  As such, these cases are distinguishable.  And, in addition, these cases involved comparatively small projects, approximately $40 million and $200 million, respectively, and both involved routes largely within public rights-of way.  

As SDG&E points out, however, the Commission in these proceedings did review “need” separately from the CEQA review, but the legality of this procedure does not need to be addressed now if the Commission correctly decides that SDG&E’s Motion to Defer, which requests that the Commission review “need” in the absence of a proposes route, violates due process and the related statutory provisions.

E. DRA’s Responses to “QUESTIONS FOR ALL PARTIES” per February 10, 2006 ACR

DRA more fully addresses above the issues raised by the specific questions in the February 10, 2006 ACR.  Below, DRA will briefly respond as follows:

What is the legal standard for waiving the Commission’s Rules and General Orders requested by SDG&E?  

The legal standard under Rule 87 for waiving or deviating from the Commission’s Rules and General Orders is “good cause,” which depends on the specific facts presented.  However, the Commission cannot lawfully waive or authorize deviations from its Rules without maintaining minimal due process requirements of notice and the opportunity to be heard or conformance with the statutes.

Has SDG&E met that legal standard? 

No, SDG&E’s Motion to Defer does not meet the requirement of adequate notice under due process.  As explained above, due process requires that notice which is reasonably calculated to afford affected persons the realistic opportunity to protect their interests.

Has SDG&E complied with the requirements of Section 1003 of the Public Utilities Code?

No, SDG&E has not complied with the requirements of Section 1003 of the Public Utilities Code.  Section 1003 requires, among other things, certain details pertaining to a proposed route, such as, an appropriate cost estimate and a cost analysis comparing the project with feasible alternative sources of power, be considered as part of the Commission’s determination under Sections 1001 and 1003.  In the absence of a proposed route, the Commission is unable to make such determinations.

Please discuss legal and policy issues regarding delay in providing the legal notice required by the Commission’s rules.  Given the Commission’s preference to ensure full public notice, what factors argue in favor of deferring compliance with the requirement?  

As discussed in more detail above, the Commission’s constitutional mandates require that its procedures be consistent with due process guarantees.  The Commission would be compromising due process by granting SDG&E’s Motion to Defer the requirement to provide notice to the public of the proposed route.  Only in an emergency situation would due process considerations permit SDG&E’s request, and the facts of this case do not present an emergency.  The Commission would also be violating Sections 1003 and 1001.  In addition, rather than expediting the approval process, granting this Motion to Defer would, in all likelihood, do the opposite.  After conducting all of the hearings in this matter, the Commission’s subsequent decisions may ultimately be reversed by the courts and the Commission would have to start over again.  It is far better to comply with these minimal constitutional safeguards and statutory requirements applicable to CPCN applications at the beginning of the process rather than face a court order nullifying all the work of the parties and the Commission.  Such a result would significantly delay the proposed transmission project.
III. CONCLUSION

Against this backdrop of legal authority, the Commission must actively seek to protect those who may be impacted by SDG&E’s proposed route by finding that due process considerations of adequate notice to affected parties require the Commission to act as follows:

(1) Reject SDG&E’s Motion to Defer; and
(2) Direct SDG&E to formally amend its Application with a proposed route within 
30 days or dismiss this Application.
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Nancy Salyer
� California Environmental Quality Act, Cal. Pub. Resource Code § § 21000 et seq.


� See, SDG&E Application No. 05-12-014 at Volume II, Chapter II.


� All statutory references are to the Public Utilities Code unless otherwise indicated.


� Rule 87 provides that “These rules shall be liberally construed to secure just, speedy, and inexpensive determination of the issues presented.  In special cases and for good cause shown, the Commission may permit deviations from the rules.  Rules may be amended at any time by the Commission.”


� Assuming that such procedure would constitute constitutionally sufficient notice, the Motion to Defer frames another question of whether due process requirements permit the Commission to approve transmission costs in the “need” phase of a certificate proceeding that are ultimately borne by ratepayers without fully considering the cost-effectiveness of possible alternatives, such as the “no project” alternative. Other due process issues not identified herein would also likely arise should the Commission proceed in the manner suggested by SDG&E.


� Public Utilities Code Section 1002.3 provides, in pertinent part, “In considering an application for a certificate for an electric transmission facility pursuant to Section 1001, the commission shall consider cost-effective alternatives to transmission facilities that meet the need alternatives such as targeted energy efficiency, untraclean distributed generation, as defined in Section 353.2, and other demand reduction resources.”


� See, SDG&E Application No. 05-12-014 at p. 3, “The Sunrise Powerlink will enable SDG&E to address a potential grid reliability shortfall in 2010 identified in D.04-12-048.” (Emphasis added.)
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