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PRE-WORKSHOP COMMENTS OF CALIFORNIANS FOR RENEWABLE ENERGY, CARE AND PROPOSALS FOR ADDITIONAL POLICIES TO SUPPORT DEVELOPMENT OF NEW GENERATION IN CALIFORNIA

I.
Introduction
Pursuant to the schedule set by Administrative Law Judge Brown at the pre-hearing conference (PHC) on February 28, 2006, CAlifornians for Renewable Energy, Inc (CARE) submits the following comments addressing the need for additional policies to support development of new generation in California. CARE applauds the Commission for changing the focus of the first phase of the 2006 Long Term Procurement Planning (LTPP) proceeding from a review of the need for new generation to a review of the need for additional policies to support new generation and long-term contracts in California. 

1.
CARE supports a return to the IOUs making a direct investment in the development of new generation assets to meet their retail ratepayers’ needs
CARE appears to be the only Party in this proceeding who does not believe that Investor-Owned Utilities (IOUs’) investment in long term contracts alone could lead to new generation, supporting instead a return to the IOUs making a direct investment in the development of new generation assets to meet their retail ratepayers’ needs on a real time basis. CARE bases its position on the failure in the energy market’s design to properly contain the risk associated with energy market manipulation and exercise of market power by energy sellers in 2000 and 2001 in the western United States, British Columbia Canada, and Northern Mexico. This is demonstrated beyond reasonable doubt by the CPUC’s FERC Submittal 20030303-0469 of the California Parties'
 containing Exhibits CA-1 through CA-32 to their Supplemental Evidence Filing under EL00-95 et al. and the conclusions in this testimony in this FERC exhibit that,
· Prices before October 2, 2000 are not consistent with Sellers’ market-based rate tariffs and those of the ISO and PX.

· Prices in the ISO and PX Spot Markets from October 2, 2000 to June 20, 2001 were unjust and unreasonable.

· Sellers withheld from the market.

· Sellers generated uninstructed to bypass organized markets.

· Sellers submitted Bids in the ISO and PX Markets in order to exercise market power.

· Sellers participated in false load schedules.

· Sellers participated in Megawatt Laundering or “Ricochet.”

· Sellers participated in “Death Star” or other Congestion Games.

· Sellers double sold Ancillary Services Capacity.

· Sellers participated in the “Get Shorty” strategy of selling nonexistent Ancillary Services to the ISO.

· Sellers shared non-public generation outage information.

· Sellers participated in collusive acts.

· Sellers’ withholding and other market manipulation, not buyer under scheduling, led to forced reliance on the Real-Time Market
This Supplemental Evidence Filing introduction (at page 2) identified the critical design flaws in the deregulated energy market’s design.

From May 2000 through June 2001, the total cost of electricity needed to serve California was more than $44 billion.   This compares to less than $25 billion total for the years 1998, 1999, and 2002, combined.  This extraordinary increase in cost imposed great hardship on the State’s citizens and businesses, crippled the State’s two largest utilities, and took the State’s budget from a multi-billion dollar surplus to a multi-billion dollar deficit, thereby robbing schools, police forces, and many other essential services of needed funds.  Ultimately, it caused a life-threatening power crisis that sent the nation’s most populous state into rolling blackouts. 

As the California Parties explain herein, the cause of this unprecedented crisis is now known.  Beginning in the Spring of 2000, market conditions created an environment that was ripe for abuse by sellers, who then drove prices far above competitive levels through a pervasive pattern of market manipulation.  This market abuse by sellers -- and the resulting disastrous effects on prices and reliability -- continued until the Commission stopped it, suddenly and permanently, by instituting a region-wide must-offer requirement and price cap just before the Summer of 2001.  So complete was the effect of the Commission’s regional mitigation rules on seller conduct that, since those rules were instituted, prices have returned, and remained at, pre-2000 levels.  Even on the hottest days of the summer (with system demand more than 25 percent higher than during rolling blackouts in the winter of 2000), system emergencies have been few and rolling blackouts non-existent.   

CARE supports a return to the IOUs making a direct investment in the development of new generation because by virtue of the fact that the IOUs’ rates are regulated by the Commission on a “cost” as opposed to a “market” basis, retail ratepayers are guaranteed that these rates are just and reasonable and serve the public interest. This cost based ratemaking therefore will extend to the IOUs’ sales of energy from new generation assets developed by the IOUs that are sold to their retail ratepayers, thereby protecting them from the harm that occurred in 2000 and 2001 under the deregulated “market” based regime where new generation is developed by unregulated merchant energy sellers as opposed to the IOUs subject to the Commission’s regulatory authority.
As a Party to the FERC’s “refund” proceeding under docket EL00-95 we are aware that several of the energy sellers, like Mirant for example, have come to settlement agreements because of the seller’s lack of credit worthiness forced the company in to bankruptcy. As a result of the bankruptcy and settlement agreement PG&E for example has received the bankrupt seller’s generation asset, which for Mirant, this is the case for their partially constructed Contra Costa 8 power plant, which PG&E is seeking permission to complete construction of in the Application of Pacific Gas and Electric Company for Approval of an Agreement Concerning Certain Generation Assets Known As "Contra Costa 8" Pursuant to A Settlement and Release of Claims Agreement Approved by the Commission on January 14, 2005, for Authority to Recommence Construction, and for Adoption of Cost Recovery and Ratemaking Mechanisms Related to the Acquisition, Completion, and Operation of the Assets (CC8), under the Application 05-06-029. CARE asks the Commission to use this as a test case for what CARE’s proposal is, a return to the IOUs making a direct investment in the development of new generation assets to meet their retail ratepayers’ needs.
This is not to say that this means the IOUs should get any sort of free ride regarding their siting of the utilities’ new power plants. CARE contends that the Commission’s “public interest standard” is a higher standard to be met by the IOUs than merchant generators have to meet in their applications for new generation before the CEC because the IOUs must be able to demonstrate the need for their projects through the Commission’s Certificate of Public Convenience and Necessity process, which the CEC has no statutory authority to require from merchant generator applicants in their Application for Certification (AFC) process. This is why CARE filed its Motion for Determination of the Applicability of CEQA before the Commission in PG&E’s Application 05-06-029, to encourage the Commission to uphold this higher standard.
All forms of generation are not equal and each have their advantages and disadvantages as regards ecological harm, public health impacts, environmental justice impacts, and price volatility. Combustion turbines (CTs), and Combined Cycle Gas Turbines (CCGT), are the main source of electricity in California, and the major source of California’s greenhouse gas (GHG) emissions. The price of this form of generation is utilized to determine the Market Price Referent utilized by the Commission in the RPS proceeding under Rulemaking 04-04-026. Under current federal and state law GHG emissions are not regulated. Instead what is regulated are certain emissions called Criteria Pollutants that are regulated under the federal Clean Air Act (CAA). These Criteria Pollutants include Nitrogen Oxides (NOx), Sulfur Oxides (SOx), Volatile Organic Compounds (VOC), Carbon Monoxide (CO), particulate matter of ten microns diameter or less (PM10), and particulate matter of two and a half microns diameter or less (PM2.5) also known as fine particulate matter. Large power plants that emit more than one hundred tons of any Criteria Pollutant are required to receive a Prevention of Significant Degradation (PSD) permit from the US Environmental Protection Agency Region 9 under the CAA. In most parts of the country local air pollution control districts have been delegated this permit authority by US EPA. These districts maintain what is called the Emission Reduction Credit (ERC) banking system which allows large power plants to buy ERCs on an annual basis to mitigate the environmental impacts of producing over one hundred tons of any Criteria Pollutant.

The Commission is currently developing protocols for each utility’s efforts to deliver renewable energy to their customers, as required by the RPS.  As part of that effort, CARE supports the Commission’s efforts to develop a credit banking system based on the use of renewable energy credits (RECs) that, if owned or bought by the utilities, would quantify utility investments in renewable energy toward the utility’s overall portfolio requirements.
2 
CARE supports the IOUs procuring new energy through long-term contracts that meet the requirements of a prudency review by the Commission
CARE does support the IOUs procuring new energy through long-term contracts that meet the requirements of a prudency review by the Commission as is required under the 2005 Energy Policy Act (EPA).  As CARE stated in its opening testimony in the Order Instituting Rulemaking to Promote Consistency in Methodology and Input Assumptions in Commission Applications of Short-run and Long-run Avoided Costs, Including Pricing for Qualifying Facilities, under Rulemaking 04-04-025, the 2005 Energy Policy Act (EPA) forecloses this option, an issue which Michael Boyd of CARE raised in CARE's.

The Energy Policy Act of 2005 was signed into law on August 8, 2005 which gives preemptive authority to FERC over the cost recovery of QF contracts. It directs that the FERC “shall issue and enforce such regulations as are necessary” to permit recovery of prudently incurred costs of QF contracts (sec. 1253). Therefore it may be our last opportunity to insure that small power producers like myself are compensated fairly for our contribution to reliability and utility avoided costs for power and emission credits by the Commission. Additionally the EPA 2005 mandates that within 180 days, FERC shall issue a rule revising its criteria for the useful thermal output of qualifying facilities (QFs) under the Public Utility Regulatory Policies Act (PURPA) (sec. 1253). 

"[T]o permit recovery of prudently incurred costs of QF contracts" means a prudency review by the Commission is required to determine whether or not the execution of a contract with any QF with aggregate generation greater than 1 MW is a prudent action by the utility irrespective of whether it is PG&E, SCE, or SDG&E. 

Gov. Schwarzenegger has directed the Commission to achieve 33% renewable energy generation by 2020 and to reduce California’s greenhouse gas (GHG) emissions to 80% below 1990 levels by 2050 (Executive Order S-3-05). Recently the Commission began developing rules and procedures for the California Solar Initiative (CSI) and the Self-Generation Incentive Program (SGIP) to continue consideration of policies for the development of cost-effective, clean and reliable distributed generation (DG).  DG rulemaking (R.03-04-017) refined SGIP rules and incentive levels, adopted new interconnection rules, conducted an inquiry into cost-benefit methodologies and stated the Commission’s intent to fund a new solar DG program, the California Solar Initiative (CSI).  D.05-12-044 provided a total of $342 million for solar incentives in 2006 for the CSI, and D.06-01-024 committed $2.5 billion to CSI over ten years.  All these initiatives by the Commission target the development of additional sub-megawatt (MW) Qualifying Facility (QF) renewable energy capacity that under the existing RPS solicitations are only open to all as-available, base load, and peaking bidders with aggregate generation greater than 1 MW.

CARE would like to help the Commission to develop a pricing mechanism for non fossil fuel QFs that compensates these QFs for avoided costs for the procurement of fossil fuel by the Utilities and also compensates them for their mitigation costs much like current fossil fuel QFs receive for their purchase of air pollution emission credits. Another words if the allowed cost Market Price Referent is $60/MW and natural gas costs $25/MW then QFs that don't use natural gas should be paid an additional $25/MW avoided cost by PG&E for $85/MW total price for their actual production capacity.  For example, the cost of mitigation for the Altamont Pass Wind Resources Area (APWRA) avian fatalities associated with these wind farms are then balanced against the Wind QF's natural gas avoided cost thereby justify this expenditure as a "prudent" cost of the utility in compliance with the 2005 Energy Policy Act for this form of energy. The mitigation is then held in a mitigation bank like the natural gas burning generators do for their air emissions. Other Wind QFs are then eligible to buy these credits to allow other wind turbines to operate during the migratory season.

Because RPS solicitations are only open to bidders with aggregate generation greater than 1 MW the RFQ process may not be cost effective to encourage the deployment of solar generation in low-income communities of color and provide adequate incentives through price compensation to the recipients of SGIP funds from the CEC that are also self certified as QFs at the Federal Energy Regulatory Commission under the bid solicitation mechanism.  CARE asks the Commission to require the utilities to provide QFs with aggregate generation less than 1 MW be paid under contract at not less than the price paid to Combined Cycle Gas Turbines (CCGT) under the established Market Price Referent (MPR) under an annualized contract between the DG seller and their utility.
II.
Is there an urgent need for the commission to act on the proposals? 
Yes, there is a need for the Commission to act urgently on the proposals for policies to develop new generation because the DWR contracts will soon expire without new replacement generation and those with continuing DWR contracts, like Calpine, are in bankruptcy which may result in cancellation of these DWR contracts.
Parties agree that 2008 – 2011 is the most relevant timeline that will be affected by Commission action (or inaction) in developing policies that result in new generation. CARE supports the deployment of pilot programs to begin the Commissions review of projects like CC8 immediately for the other IOUs to be completed by June 2007.  Most DWR contracts will expire in this timeframe and the IOUs will have large unmet needs that might send the wrong signals to markets if new resources are not available to offset the demand. Because the DWR contracts where negotiated during the height of the energy crises in 2001 un-creditworthy sellers like Calpine
 where able to secure 37% of the DWR contracts signed in 2001. Calpine’s lack of creditworthiness inevitable led to it recent bankruptcy filing. Therefore in order to protect the interest of ratepayers any seller of energy under long term contracts to the IOUs must be required to demonstrate as part of the Commission’s “prudency review” that they are creditworthy.
CARE believes the Commission should address this question expeditiously.  
III.
Why is the existing regulatory authority insufficient to ensure that contracting for new generation occurs?

It is not insufficient in and of itself.  As stated earlier PG&E is pursuing its CC8 project in Application 05-06-029. Some utilities are in the process of engaging in long-term contract as a portion of their long-term procurement.  However, SCE has been most vocal respecting its refusal to enter long-term contracts until the Commission addresses the question of cost allocation for developing new resources. 

If IOUs are in fact the only parties who can enter long-term contracts with generation developers, the Commission should develop a regulatory framework to address this issue, including resolving the cost allocation question and requiring the IOUs to enter long-term contracts. 
IV.
How will ratepayers be affected by adoption or rejection of the policies proposed? 

CARE believes bundled service ratepayers will be adversely affected by any policy that imposes the cost of new generation solely on them.  Similarly, any policies that encourage fossil fuel resource procurement beyond what is necessary to address the transition to RA might burden all ratepayers with unnecessary costs and undermine renewable energy development precluding achieving the Renewable Portfolio Standard (RPS) of 33% renewable energy generation by 2020.

In developing policies to stimulate new generation, the Commission should define the need the new generation is intended to address, through the Commission’s Certificate of Public Convenience and Necessity process, and thereby limit the megawatt size of the new generation procurement to meet this purpose.  Secondly, as CARE represents the interests of low-income people of color ratepayers, its is important that the Commission give great weight to protecting these most vulnerable ratepayers from the associated ecological harm, public health impacts, environmental justice impacts, of utility owned new generation, while protecting these same ratepayers from the resulting price volatility associated with the procurement of energy through market based purchases from merchant energy sellers through long term contract. 
Respectfully submitted,
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	WILLIAM A.
	MONSEN
	MRW & ASSOCIATES, INC.

	dmarcus2@sbcglobal.net
	DAVID
	MARCUS
	

	rschmidt@bartlewells.com
	REED V.
	SCHMIDT
	BARTLE WELLS ASSOCIATES

	jgalloway@ucsusa.org
	JOHN
	GALLOWAY
	UNION OF CONCERNED SCIENTISTS

	clyde.murley@comcast.net
	CLYDE
	MURLEY
	CONSULTING ON ENERGY AND ENVIRONMENT

	rhwiser@lbl.gov
	RYAN
	WISER
	BERKELEY LAB

	philm@scdenergy.com
	PHILLIP J.
	MULLER
	SCD ENERGY SOLUTIONS

	michaelboyd@sbcglobal.net
	MICHAEL E.
	BOYD
	CALIFORNIANS FOR RENEWABLE ENERGY, INC.

	sberlin@mccarthylaw.com
	C. SUSIE
	BERLIN
	MCCARTHY & BERLIN LLP

	chrism@mid.org
	CHRISTOPHER J.
	MAYER
	MODESTO IRRIGATION DISTRICT

	joyw@mid.org
	JOY A.
	WARREN
	MODESTO IRRIGATION DISTRICT

	seboyd@tid.org
	STEVE
	BOYD
	TURLOCK IRRIGATION DISTRICT

	brbarkovich@earthlink.net
	BARBARA R.
	BARKOVICH
	BARKOVICH & YAP, INC.

	cmkehrein@ems-ca.com
	CAROLYN
	KEHREIN
	ENERGY MANAGEMENT SERVICES

	e-recipient@caiso.com
	CALIFORNIA ISO

	saeed.farrokhpay@ferc.gov
	SAEED
	FARROKHPAY
	FEDERAL ENERGY REGULATORY COMMISSION

	rlee@kirkwood.com
	RAYMOND
	LEE
	MOUNTAIN UTILITIES

	scott.tomashefsky@ncpa.com
	SCOTT
	TOMASHEFSKY
	NORTHERN CALIFORNIA POWER AGENCY

	edchang@flynnrci.com
	ED
	CHANG
	FLYNN RESOURCE CONSULTANTS, INC.

	athartmann@duke-energy.com
	AUDRA
	HARTMANN
	DUKE ENERGY

	mclaughlin@braunlegal.com
	BRUCE
	MCLAUGHLIN
	BRAUN & BLAISING, P.C.

	kdw@woodruff-expert-services.com
	KEVIN
	WOODRUFF
	WOODRUFF EXPERT SERVICES

	lmh@eslawfirm.com
	LYNN
	HAUG
	ELLISON, SCHNEIDER & HARRIS, LLP

	mlgillette@duke-energy.com
	MELANIE
	GILLETTE
	DUKE ENERGY NORTH AMERICA

	pduvair@energy.state.ca.us
	PIERRE H.
	DUVAIR, PH.D
	CALIFORNIA ENERGY COMISSION

	steven@iepa.com
	STEVEN
	KELLY
	INDEPENDENT ENERGY PRODUCERS ASSN

	rlauckhart@globalenergy.com
	J. RICHARD
	LAUCKHART
	GLOBAL ENERGY

	kmills@cfbf.com
	KAREN
	MILLS
	CALIFORNIA FARM BUREAU FEDERATION

	bburt@macnexus.org
	ROBERT E.
	BURT
	

	karen@klindh.com
	KAREN
	LINDH
	LINDH & ASSOCIATES

	laura.rooke@pgn.com
	LAURA
	ROOKE
	PORTLAND GENERAL ELECTRIC

	jesus.arredondo@nrgenergy.com
	JESUS
	ARREDONDO
	NRG ENERGY INC.

	tim.hemig@nrgenergy.com
	TIM
	HEMIG
	NRG ENERGY

	agc@cpuc.ca.gov
	Andrew
	Campbell
	CALIF PUBLIC UTILITIES COMMISSION

	cab@cpuc.ca.gov
	Carol A.
	Brown
	CALIF PUBLIC UTILITIES COMMISSION

	dbr@cpuc.ca.gov
	Donald J.
	Brooks
	CALIF PUBLIC UTILITIES COMMISSION

	dsh@cpuc.ca.gov
	Donald R.
	Smith
	CALIF PUBLIC UTILITIES COMMISSION

	esl@cpuc.ca.gov
	Ellen S.
	LeVine
	CALIF PUBLIC UTILITIES COMMISSION

	joh@cpuc.ca.gov
	Jerry
	Oh
	CALIF PUBLIC UTILITIES COMMISSION

	kdw@cpuc.ca.gov
	Kathryn
	Auriemma
	CALIF PUBLIC UTILITIES COMMISSION

	mts@cpuc.ca.gov
	Merideth
	Sterkel
	CALIF PUBLIC UTILITIES COMMISSION

	ner@cpuc.ca.gov
	Nancy
	Ryan
	CALIF PUBLIC UTILITIES COMMISSION

	rls@cpuc.ca.gov
	Robert L.
	Strauss
	CALIF PUBLIC UTILITIES COMMISSION

	cholmes@energy.state.ca.us
	CARYN
	HOLMES
	CALIFORNIA ENERGY COMMISSION

	Claufenb@energy.state.ca.us
	CLARE
	LAUFENBERG
	CALIFORNIA ENERGY COMMISSION

	dvidaver@energy.state.ca.us
	DAVID
	VIDAVER
	CALIFORNIA ENERGY COMMISSION

	jdiamond@eob.ca.gov
	JEFF
	DIAMOND
	CALIFORNIA ELECTRICITY OVERSIGHT BOARD

	kgriffin@energy.state.ca.us
	KAREN
	GRIFFIN
	CALIFORNIA ENERGY COMMISSION

	ldecarlo@energy.state.ca.us
	LISA
	DECARLO
	CALIFORNIA ENERGY COMMISSION

	mringer@energy.state.ca.us
	MIKE
	RINGER
	CALIFORNIA ENERGY COMMISSION

	rmiller@energy.state.ca.us
	ROSS
	MILLER
	CALIFORNIA ENERGY COMMISSION

	jwoodwar@energy.state.ca.us
	JIM
	WOODWARD
	CALIFORNIA ENERGY COMMISSION

	aulmer@water.ca.gov
	ANDREW
	ULMER
	CALIFORNIA DEPARTMENT OF WATER RESOURCE

	chi@water.ca.gov
	CHI
	DOAN
	CALIFORNIA DEPARTMENT OF WATER RESOURCES


� California Parties is the People of the State of California, ex rel. Bill Lockyer, Attorney General, the California Electricity Oversight Board, the Public Utilities Commission of the State of California, Pacific Gas and Electric Company (PG&E), and Southern California Edison Company (Edison) (collectively, the California Parties) who filed their Supplemental Evidence before the Federal Energy Regulatory Commission (FERC) on March 3, 2003.  


� See � HYPERLINK "http://elibrary.ferc.gov/idmws/common/opennat.asp?fileID=9648768" ��http://elibrary.ferc.gov/idmws/common/opennat.asp?fileID=9648768� for California Parties’ Supplemental Evidence of Market Manipulation by Sellers, Proposed Findings of Fact, and Request for Refunds and Other Relief. 


� It is general knowledge that Calpine executed over sixteen billion dollars worth of the forty three billion dollars of DWR contracts signed in 2001.
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