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I.  Executive Summary

The Telecommunications Division staff (TD staff) held a public workshop on predictive dialer issues directed by Commission Decision (D.) 02-06-072 on September 26, 2002. As a result of this workshop, the TD staff recommends that the Commission 1) direct the industry to complete reprogramming its predictive dialers for 3% error rate compliance, 2) monitor consumer complaints about the industry, and 3) obtain data on industry performance.  Using the information it obtains, the Commission should subsequently determine if the acceptable error rate should be reduced.  The so called “dead air” provision that only allows two seconds after a person answers to be transferred to an agent should be implemented.            

Staff recommends that the Commission direct predictive dialer users to use - and that the Commission use - various outreach techniques and assets to educate consumers about the nature of predictive dialer telemarketing and how consumers can restrict unwanted telemarketing calls by using do-not-call (DNC) registers.

TD staff recommends that predictive dialer users be required to maintain a year’s records on 1) all calls answered by a live person and, 2) the date, time and telephone number of all of these calls where the called party is subsequently disconnected by the predictive dialer or must wait for more than two seconds to be connected to an agent.  If the Commission finds a specific dialer user is not complying with - or is investigating a specific dialer user regarding compliance with - the acceptable error rate, the Commission should direct that user to maintain records for longer than a year.

II.  Background

A predictive dialer is a type of automatic dialing equipment used by telemarketers.  It has the capability to store telephone numbers to be called, or a random or sequential number generator capable of producing numbers to be called.  The device can be programmed to allow its operator to estimate or “predict” the number of calls that must be dialed before an actual person is contacted.  A predictive dialer is used to maximize the efficiency of telemarketing campaigns by reconciling the availability of sales agents and call recipients as seamlessly as possible.  In use, however, the device can cause varying numbers of connections to be made with live people where no agent of the dialer user is available to respond.  In such instances, the predictive dialer will generally disconnect the call after a few moments of “dead air.”  In order to enforce reasonable use of these dialers, the Commission limits the monthly percentage of calls that a user can make with this result, and terms them “errors.”  An error is currently defined as a call answered by a live person in which 1) the predictive dialer disconnects the call after the called party has answered, or 2) the called party does not receive a response from the calling agent or telemarketer within two seconds of the called party’s completed greeting, or, alternatively, no agent or telemarketer is available within four seconds of the called party’s telephone going off-hook.     


D.02-06-072 implemented, effective July 1, 2002, the current 3% acceptable error rate for telephone connections made by predictive dialers where no agent or telemarketer is available to speak to the person called and established related interim records keeping requirements.  D.02-06-072 also directed the TD staff to conduct a public participation workshop to consider and make recommendations to the Commission on 1) the feasibility of accomplishing the 1% acceptable error rate for predictive dialer used scheduled to become the new standard on January 1, 2003, 2) whether a revised acceptable error rate for dialer use should be made effective January 1, or on some later date,
 3) methods for educating consumers about DNC registers and other means to discourage unwanted telemarketing calls, and 4) further requirements for records keeping.  TD staff was directed to hold the workshop and to file and serve a report with recommendations on these issues to the Commission within 20 days of the close of the workshop, with parties to file and serve their comments on TD staff’s recommendations within 10 days. 

TD staff conducted the workshop on September 26, 2002, in San Francisco. 
 Representatives of consumer groups, telemarketers, and telemarketing associations attended the workshop.  The attendees are listed in Appendix 1.

III.  The Results of the Workshop

A.   The Scheduled Error Rate Change


Two of the most important issues to consumer interests and the industry discussed at the workshop were the feasibility of accomplishing the 1% acceptable error rate for predictive dialer use when it is scheduled to take effect, and whether the implementation of that error rate level should be rescheduled or some other error rate level implemented.

The Utility Reform Network (TURN), acknowledged that it is difficult for consumer interests like TURN to refute cost impact and other negative statistics telemarketers claim are attributable to achieving lower predictive dialer error rates.  TURN nevertheless stated a belief that the Commission should consider only the privacy purpose of AB870 (the legislation that implemented predictive dialer regulation), which TURN claimed was to entirely eliminate abandoned calls.  TURN took the position that a drop in the amount of abandoned calls of about 66% (a scheduled drop in the acceptable error rate from 3% to 1%) is significant and well worth an extra expense to the industry to implement.  According to TURN, the state DNC list coming into effect is an important step, but will not alone go far or fast enough to be relied on to adequately eliminate abandoned calls.


The California Department of Consumer Affairs (CDCA) and the California Department of Justice (CDJ) generally agreed with TURN’s assessment of the situation.  According to the CDCA, the Legislature was using AB 870 to define the “civilized” way in which telemarketers are to merchandise their products, and that way contemplates not calling people when there is no one ready to talk to the person answering the telephone.  If any claims made about the adverse impact from a lower error rate on the industry are valid, those impacts should only serve as an argument to slow the pace at which the rate is reduced.

The telemarketing interests participating in the workshop claimed that going from the current 3% error rate to a 1% rate is not feasible, and requiring dialer users to do so may reduce the efficiency of their marketing efforts by up to 60%.


AT&T Communications of California, Inc. (AT&T) and workshop participants with similar interests, asserted that the legislation establishing the requirement for a dialer error rate was not designed to ban the devices or decrease the number of calls made using predictive dialers.  The telemarketers and their associations agreed that the legislation was designed to achieve maximum privacy for consumers.  AT&T claimed that consumer benefits can be realized by the continuation of the current 3% rate.  The existence of DNC registers will further allow consumers to gain privacy.


AT&T stated that the idle time of AT&T telemarketing agents will skyrocket, and more agents will have to be used and trained if the error rate drops from 3% to 1%.  This reduction in efficiency will result in the costs for just one AT&T telemarketing division to rise by about $3 to $4 million a year beyond the estimated $3 million cost AT&T is sustaining as a result of implementing the 3% error rate level.


According to WorldCom, Inc. (WorldCom), a 1% error rate level is unattainable for them without resorting to some manual dialing.  The company estimated it would lose significant amounts of annual sales, experience about a 60% increase in telemarketer idle time, and sustain similarity unrealistic increases in resource costs as a result of the imposition of the lower 1% rate.  Sprint Communications Company, L.P. (Sprint) and the other telemarketer participants claimed similar cost impacts.


Along with the estimate of the cost impact of going to a 1% error rate, AT&T attempted to illustrate how operating under the existing 3% versus 1% error rate translates into abandonment rates for AT&T telemarketing operations.  For AT&T, a 1% error rate translates into an abandonment rate of 0.44%.  A 3% error rate still achieves about a 1-1/3% abandonment rate.  AT&T estimated that at the current acceptable error rate, nearly 99% of the telemarketing calls it makes that live persons answer are connected to an agent.  AT&T also claimed that because only about 5% of the abandoned calls result in the dialer disconnecting the customer, the percentage of all AT&T calls where a live person has answered and are disconnected is less that 1/10% at the Commission’s 3% error rate (5% X 1-1/3%).  AT&T believes this exercise illustrates that - at least in the absence of hard supporting evidence - requiring telemarketers to move to a 1% error rate is an extreme and unnecessary action.


AT&T proposed that the 3% error rate be continued through mid-2004.  According to AT&T, by that time records keeping rules will have been implemented, telemarketing companies will have become fully reprogrammed for the 3% error rate regiment, and several more months will have passed during which real performance data can be collected and reviewed.  AT&T suggests that the propriety of implementing the 1% error rate level can then again be reviewed using hard evidence.

The CDJ, the CDCA and TURN supported implementing a 1% acceptable error rate, but were unable to show the effect of such a rate on the number of calls abandoned by compliant dialers, or the number of consumers who might benefit from the 1% rate.  TD staff understands that these groups are not in a position to obtain data and calculate an error rate.  Even the telemarketers are not currently in a position to record the data needed to calculate the error rate on a continuous basis.  The telemarketing industry supplied some estimates of how the present reduction to a 3% acceptable error rate already causes a material reduction in the number of abandoned telemarketing calls consumers receive.  In addition, telemarketers voiced concern that a reduction to a 1% rate will cause the industry irreparable harm.

In consideration of all of these facts, the TD staff believes that the Commission should attempt to strike a reasonable balance between 1) assuring the likelihood of complete consumer privacy, and 2) avoiding the possibilities that the 1% error rate is either not technically feasible to implement or may cause the telemarketing industry to sustain significant adverse economic impact.

B. TD Staff’s Recommendations on the Error Rate

TD staff recommends the following Commission actions:     

1. Continue the 3% acceptable error rate (but with only a two second dead air provision) beyond April 1, 2003, in order to collect data. 

2.  Direct users of predictive dialers to reprogram their equipment or obtain new equipment to become capable of achieving a 3% error rate by June 30, 2003.

3.   Monitor the consumer complaints the Commission receives about predictive dialer related telemarketing calls, segregating them into groups of those that are related to receiving excessive “dead air” calls, experiencing hang-ups, or simply the registering of dissatisfaction with receiving such calls. 

4.  Direct users of predictive dialers to provide the Commission with actual records on monthly errors and error rates being experienced subsequent to June 30, 2003.

5.  Use the monitored and collected data to determine if the acceptable error rate should be reduced to 1% or some other level.  

C. Consumer Education Issues


D.02-06-072 directed TD staff to discuss in the workshop ways to education consumers about their options to be included on DNC registers or to pursue other strategies to discourage unwanted telemarketing calls.  Workshop discussion focused on 1) what DNC registers exist, 2) what other call avoidance strategies, if any, exist for consumers, and 3) what steps the Commission, the industry or consumer groups should take to make consumers aware of 1) and 2) above.

1. The DNC Registers

According to the CDJ, the federal government currently requires telemarketers to maintain individual “enforceable” or “informal” DNC registers.  The Federal Trade Commission (FTC) and the Federal Communications Commission (FCC) have regulations prohibiting sellers from calling persons who have stated they do not wish to be called.
  Also, the Direct Marketing Association maintains an “informal” DNC register that is used voluntarily by its 4,500 member companies.


Both California and the federal government are developing directly administered DNC registers for future implementation.  In 2001, the California Legislature passed SB771, which required the CDJ to implement a California specific DNC register by January 1, 2003.
   The Federal Communications Commission (FCC) and the Federal Trade Commission (FTC) are each considering the development of a national DNC register that will likely be similar to the one soon to be implemented in California.

2. The Other Options Consumers Have for Avoiding Calls

Workshop discussions identified few other options except the DNC registers for consumers to pursue to avoid unwanted telemarketing calls.  AT&T commented that there is a privacy telephone feature available to consumers that can be used to stop unidentified incoming calls, but the telephone companies charge customers for this feature.  TURN and other workshop participants felt strongly that consumers should not have to pay for privacy strategies developed from the workshop.


Some participants suggested ways in which consumers’ overall fear level about dialer caused hang-ups might be reduced through education.  TURN suggested that, in addition to educating consumers only about call avoidance options, the Commission and the industry should educate consumers about the existence of telemarketing, the fact that there can be hang-ups as a result of dialer related calls, and why these hang-ups might occur.  The other workshop participants agreed that this form of consumer education would be beneficial.

3. The Education Efforts, and Who Should Pursue Them

In addition to the generally agreeable suggestion to make an effort to mitigate consumer fears about the nature of call hang-ups and the overall nature of telemarketing, participants agreed that the major educational curriculum should be twofold.  Consumers should be made aware of 1) the various DNC registers and how to enroll, and 2) the distinctions that exist between the “informal” and “enforceable” register classes.


One workshop participant recommended that the Commission could engage a contractor who has expertise in telemarketing issues and education to develop a Commission consumer education program.  Of course, in order to assure this strategy would be a viable one, a way to assure that such a contractor could be paid would also have to be developed.


Cox California Telcom, L.L.C. (Cox) recommended that the Commission use the media for disseminating public service announcements about the availability and nature of DNC registers.


SBC Communications Inc. (SBC) suggested - and WorldCom and Verizon California, Inc. (Verizon) agreed – that a consumer education message about telemarketing should be published in the consumer guide section of telephone companies’ directories.  AT&T and other telemarketer participants agreed that including information in these directories would be an excellent way to educate consumers. AT&T stated that AT&T’s policy would be to oppose educating consumers about DNC lists in any way in which AT&T would sustain a cost.


The CDJ proposed including consumer education material in the informational mailing the telephone companies in California (the local exchange carriers) make to their customers each year.  The telephone companies and other telemarketers agreed that this would be a good educational vehicle.  AT&T reiterated the previously stated opposition to educating consumers about DNC lists in ways where AT&T would sustain a cost.  


TURN and WorldCom commented that the record in the Commission’s ongoing Consumer Protection proceeding contains general information on effective ways to pursue consumer outreach.  These parties recommended that the Commission review that record for methods that can be used to educate consumers about DNC lists and telemarketing generally.


SBC suggested that the Commission’s web site be used as a vehicle for educating consumers about telemarketing and DNC lists.  Similarly, the CDJ recommended that companies engaged in telemarketing have an area of their web sites devoted to consumer education on this subject.


In summary, various workshop participants proposed print media methods to communicate DNC list information to consumers, and to educated consumers generally about predictive dialer related telemarketing.  Despite the many methods identified, however, the telecommunications carriers resisted support of any such educational strategy about DNC lists where they would incur a cost.     


All workshop participants ultimately agreed that requiring telephone companies to publish consumer education messages about telemarketing on telephone bills or including material in their mailings would be too costly for telephone companies, and doing so would raise issues about how equitable it would be to require only these telemarketers to bear the cost.  One participant suggested that telephone companies could only include educational messages on bills when and where otherwise empty space permitted.  AT&T and the other participating telephone companies agreed that this idea would be workable.


TD staff believes that including educational messages in the local exchange carriers’ annual mailings under these circumstances would be a desirable strategy as well, but many details would have to be addressed and resolved to assure the strategy would be workable.  Clearly, workshop discussions evidenced that identifying the costs of assuring consumers are adequately educated and determining who will bear these costs are important issues for the Commission to address.


Finally, while not issues specifically raised and discussed at the workshop, TD staff believes that the education process the Commission ultimately decides upon will be incomplete if it fails to assure non-English speaking Californians will be able to obtain information as readily as other consumers, and that consumers generally will be educated about how and to whom they can lodge telemarketing complaints. 

D. TD Staff’s Consumer Education Recommendations

TD staff recommends that the “curriculum” for educating consumers about the telemarketing calls they receive from predictive dialers should cover, in the languages the Commission deems necessary, information on 1) the nature of telemarketing through the use of dialers, how this type of telemarketing is performed, and what it may mean when a consumer receives a telephone call and is then disconnected or gets no immediate response, 2) the existence of the various DNC registers and how to be included in them, 3) the differences between the so called “informational” and “enforceable” DNC registers, and 4) how, and with whom, they can lodge telemarketing complaints.  Using this curriculum to the extent possible and/or practical, the Commission should:  


1.   Make use of public service announcements.

2.   Include a section on related consumer education on the Commission web site.

3.   Direct the telecommunications carriers to include related consumer education sections in their telephone directories.


4.   Direct telemarketers subject to PU Code Sect. 2875.5 to publish on their web sites a section designed to educate consumers about the general nature of predictive dialer based telemarketing, with specific reference to the potential for consumers to receive no immediate caller response or for being disconnected when dialers are used.


5.   Subject to Commission staff oversight and review, direct the appropriate telecommunications carriers that use predictive dialers to formulate consumer education messages about telemarketing calls that will be included in annual informational mailings and customers’ bills when and where space permits.  

E.  The Records Keeping Issues

D.02-06-072 directed telemarketers using predictive dialers to maintain summary tracking records on their number of connects (live calls) and the number of live calls that they abandon (disconnect).

The attendees at the workshop agreed that more detailed records keeping is needed.  Detail should be focused on the statistics needed to 1) calculate the error rate the Commission has adopted and, 2) assure that there is adequately recorded data on specific complaints.  With that goal in mind, TD staff presented each aspect of the records keeping detail first proposed in Order Instituting Rulemaking (R.) 02-02-020 as the basis for workshop discussion.
  The first part states:

“All users of automatic dialing equipment described in Pub. Util. Code Sect. 2875.5 (a) shall maintain records of all calls made where no person acting as an agent or telemarketer is available for the person called.”


This requirement met with little controversy among workshop participants. AT&T stated that reference to maintaining records “of all calls made where no person acting as an agent or telemarketer is available for the person called” would have to be appropriately revised to clearly articulate the circumstances required by D.02-06-072 to be an error.  A provision needs to be made to reflect the fact that an error occurs when the consumer is disconnected by the dialer, or if there has been no transfer to an agent or telemarketer within a defined number of seconds after the person called goes off hook or completes his or her greeting.


The second part states that records for these live calls:

“shall include for each such call:  the date and time of the call, the number called (including area code) and the number from which the call originated.”


AT&T claimed that to provide a record of the “number from which the call originated” is costly, and in many cases, impossible.  Many telemarketing campaigns use a broadcast number originated from a trunk.  In some cases this broadcast number could be determined and recorded, according to AT&T, but doing so would be both costly and of questionable value because a broadcast number may not indicate where the call originated or the identity of the telemarketer.


TURN suggested that the practical need is to be able to identify the telemarketer or call center associated with the call, but not the specific telephone number.


WorldCom stated that if the Commission adopts this provision as it is shown above, there will be a problem attaining a state of compliance with data to calculate an error rate in the short term.  Tracking the date, time and number called will require WorldCom to undertake a nine to 12 month reprogramming effort that will cost the company approximately $1 million.  Other telemarketer participants at the workshop – including AT&T – agreed that they too would need to undertake a similarly time consuming - and costly - reprogramming effort to attain records keeping compliance.  TURN questioned the accuracy of this reprogramming time estimate, but Avaya, Inc. - a predictive dialer vendor – agreed that for some companies needing to customize a program for tracking records, a nine to 12 month timeframe is rational.


TD staff questioned why this effort should not have been foreseen, and already completed to be in compliance with D.02-06-072.  Telemarketers stated they were reluctant to commence costly system changes until final records keeping requirements are adopted by the Commission for obvious economic reasons.


The third part states:

“for each calling device utilized, the records maintained shall also include, by calendar date, the total number of calls generated, including those both answered by human or mechanical means or unanswered.”


AT&T questioned the need to track these aggregate statistics segregated by each dialer and the need to collect the data by calendar date, because error rate compliance is a monthly issue.  AT&T proposed that these data be tracked on a monthly basis and that the data be disaggregated into the categories of 1) calls answered by a live person, 2) calls answered by mechanical means (i.e., an answering machine), and 3) calls other than in categories 1) or 2) (such as calls unanswered, calls answered by a fax, and calls blocked).


WorldCom stated that the Rulemaking was not clear that “the total number of calls generated” be disaggregated at all, but only that all the categories be included in the tracking.  The San Francisco Chronicle took the position that disaggregation should not be required absent some regulatory necessity because doing so would be difficult and costly.  WorldCom and the American Teleservices Association supported this position.  TURN suggested that since one telemarketer can use many agents, the data should be kept by these categories.


In fact, there is a clear error rate related need to distinguish calls answered by a live person from the total number of calls, since this value is the denominator of the error rate calculation.


The CDJ stated that tracking these summary statistics by each dialer should not be a necessity for enforcement purposes.  There was a general consensus among workshop participants that keeping these data on a monthly basis – rather than a daily basis – was adequate.


The fourth part states:

“such records shall be maintained for a period of at least three years.”

Participating telemarketers claimed that costs to maintain such vast records for three years would be an extreme burden.  Consumer advocates, including those with enforcement responsibilities, claimed that three years’ retention of records is reasonable given the fact that enforcement cases can take many months to development and initiate.


AT&T stated that longer term call records retention is particularly costly in the telemarketing arena simply because of the vast number of calls made each month.  AT&T alleged that there is an extra initial set up cost of $75,000 to $100,000, and a cost of about $30,000 annually if AT&T is required to maintain three years of such records for just one AT&T division.   All the other telemarketers, the telemarketing associations at the workshop, as well as Avaya, Inc., agreed that retaining call records for three years would create a warehousing burden of major proportions for telemarketers.  AT&T proposed a one year retention period.
  AT&T stated that the Commission could assure that records were preserved for a longer period without excessively burdening telemarketers either by having TD staff make data requests to predictive dialer users every month after 11 months, or having TD staff follow such a strategy only in instances when complaints and/or an investigation necessitated data for a specific telemarketer.
   The San Francisco Chronicle raised the issue of whether the Commission could demand data on an ad hoc basis from telemarketers who may not be under the jurisdiction of the Commission.


TURN claimed that because spikes in complaints about telemarketers may not necessarily happen, a relatively long records retention period is needed to accumulate evidence for an investigation.  Telemarketers stated that most telemarketing campaigns take place in a specified period of time and complaints on any particular campaign should occur within 30 days of the campaign.


The CDCA stated that provisions in the Business and Professions Code make the records required to be kept by telemarketers accessible to the CDJ and the CDCA in the course of their enforcement efforts, and that once a company comes under investigation, records must be kept related to that action regardless of the records retention duration the Commission decides upon.


The fifth part states:

“such records shall be provided to the Commission or its staff when requested.”


No workshop participant questioned the need for this requirement.  The CDJ suggested that the requirement be reworded to state that records “shall be provided to the Commission or its staff, or to the attorney general, when requested.”


AT&T argued that the Commission would be “overstepping its bounds” if such an addition is considered.  AT&T proposed that since the Commission could require records from telemarketers under this provision without cause, the requirement should include a phrase to insure a company subject to a Commission request would be given a reasonable period of time to produce the records.  TD staff commented that modifying the requirement to assure this result would be appropriate only if the meaning of  “a reasonable period of time” was deemed reasonable by both the company and the Commission.


Consumer groups have a reasonable concern that Commission records keeping requirements insure that data is available to support investigations and validate complaints.  Predictive dialer users identified cost issues related to keeping records over longer time periods.  The consumer groups at the workshop simply suggested that all data be stored for three years to insure availability in the event there is an investigation or complaint.  Dialer users appeared to be open to storing data for up to three years in instances where data was needed in individual cases of investigation or complaint.  According to CDCA, even if an investigation requires months to be started, the CDJ or the Commission can require relevant data be kept regardless of what general standards may be, and telemarketers are required to comply.  Under these circumstances, TD staff believes that requiring all data to be retained for a year - and under special circumstances data for specific telemarketers be kept for a longer period on demand - serves the needs of consumers and eliminates the costs demonstrated by telemarketers.  The TD staff believes the recommendation below strikes this balance and reasonably serves the needs of consumers and the industry.     


F.  TD Staff’s Recommendations on Records Keeping


The Commission should adopt the following records keeping requirements:

1. All users of automatic dialing equipment described in PU Code Sect. 2875.5 (a) shall maintain monthly records of all calls answered by a live person.

2. These records shall be separated into the categories of 1) calls where either the dialer disconnects the call after the called party has answered or where the called party has not received a response from the calling agent or telemarketer within two seconds of the called party’s completed greeting, and 2) all other calls.  The call records in the first category shall include the date and time of each such call, and the number called (including area code)

3. These records shall be maintained for a period of at least one year, and shall be:
· Maintained for a period of more than one year by an individual user of automatic dialing equipment described in PU Code Sect. 2875.5(a) upon the request of a Commission Division Director.
· Provided to the Commission upon the request of a Division Director within a period of time deemed reasonable by Commission staff and the telemarketing company.
APPENDIX 1

Organizations Represented at the Workshop

1. American Teleservices Association

2. AT&T Communications of California, Inc.

3. Avaya, Inc.

4. B.J. Wilkinson, an individual representing herself as a consumer.

5. California Department of Justice

6. California Department of Consumer Affairs

7. California Newspaper Publishers Association

8. The Commission’s Public Advisor’s Office

9. Copilevitz and Canter, L.L.C.

10. Cox California Telcom, L.L.C.

11. Craftmatic Organization, Inc.

12. Direct Marketing Association

13. InfoCision Management Corporation

14. MBNA America

15. Media Promotions, Inc.

16. Nossaman, Guthner, Knox and Elliott, L.L.P.

17. San Francisco Chronicle Newspaper

18. SBC Communications Inc.

19. SoftReach Services

20. Sprint Communications Company, L.P.

21. Telecom Services

22. Trendwest Resorts

23. TSI

24. The Utility Reform Network

25. Verizon California, Inc.

26. West Corporation

27. WorldCom, Inc.
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� By D.02-11-055, dated November 21, 2002, the Commission extended the effective date for this change from January 1, 2003 to April 1, 2003.


� This report was thus due to be filed and served on October 16.  However, TD requested an extension of this 20-day period, and that request was granted orally by the assigned Administrative Law Judge on October 15, 2002.  Parties will be allowed the 10-day comment period starting from the date the report is filed and served. 


� There are differences in how the FTC and the FCC requirements are enforced.  The FTC’s requirements can be enforced by that commission or the states, with the application of civil penalties or an order to pay redress under Sect. 15(b) of the FTC Act (15U.S.C.53(b)).  On the other hand, the FCC’s requirement only provides for a private right of action by the consumer who receives the violating call.  This is the apparent basis for the CDJ categorizing these respective registers as “enforceable” versus “informal.”   


� See p. 22 of  D.02-06-072.


� By SB1560, passed by the legislature this year, the implementation date of this register was changed to April 1, 2003.


� For details on the FCC’s efforts, see 67Fed.Reg.62667 (Oct. 8, 2002).  The FTC’s efforts involve modifying its Telemarketing Sales Rule (16CFR Part 310), and its final amendments to this rule to provide for a national DNC register were just issued on December 18, 2002.  For details on the DNC register the FTC plans to implement, visit the FTC’s web site (� HYPERLINK http://www.ftc.gov) ��www.ftc.gov)�. 


� See p. 5 of R.02-02-020, or pp. 20-21 of D.02-06-072.  


� An error occurs when a telemarketing company using a predictive dialer secures a live person on the line and subsequently disconnects that person or causes the person to wait beyond a specified time to be connected to an agent.  Thus, the company’s monthly error rate would be calculated by dividing the monthly number of live callers receiving this treatment from the firm’s dialers by the total monthly number of live parties answering the company’s dialer generated calls.       


� In fact, the telemarketing industry has been on record as supporting no more that a one-year records retention period since before D.02-06-072 was issued last June.   


� This latter approach would clearly be a more practical one if the Commission were to ultimately consider choosing one of these two alternatives.
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