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	Rulemaking 98-09-005

(Filed September 3, 1998)


COMMENTS OF THE OFFICE OF RATEPAYER ADVOCATES ON THE AC/ALJ RULING ADDRESSING FONES4ALL’S ULTS PROPOSAL AMONG OTHER ISSUES

Pursuant to the Assigned Commissioner’s and Administrative Law Judge’s Ruling 

(Ruling) inviting comments on FONES4ALL’s Petition to Modify Decision (D.) 00-10-028 and other related issues, the Office of Ratepayer Advocates (ORA) files these comments. The April 19, 2002 Ruling also requests comment on how administrative expenses associated with the Universal Lifeline Telephone Service (ULTS) program should be measured and asks for ways to make the Telecommunications Division’s (TD) review of carrier requests for reimbursement of administrative expenses associated with the ULTS program ministerial and less contentious.  Additionally, the Ruling examines the fact that ULTS marketing has been conducted exclusively through the ULTS Marketing Board, and requests comment on whether carriers should be compensated for outreach and marketing activities.  Finally, the Ruling invites comments on two other potential pilot projects including a program ,whereby carriers could be granted a “Finder’s Fee” for getting new eligible customers on the ULTS program as well as a program involving auto-enrollment for ULTS. 

I. INTRODUCTION


Among the earliest references to Universal Service in Commission documents is Decision 94‑09‑065.  In that decision, the Commission stated its policy that “the value of the telephone network to all subscribers is enhanced as a greater portion of the state's population is connected to the public switched network and may be reached by anyone calling into California's local networks.  Further, the Commission introduced a “goal of ensuring that at least 95% of California's households have telephone service.” 

To achieve its universal service goals, the Commission approved D.96-10-066 and

D.00-10-028 to assist in making telephone service available to everyone at affordable rates. D.96-10-066 established the rules for the Commission’s Universal Service programs. One important area that D.96-10-066 covered was how best to market the ULTS program. In addition to providing better consumer information about universal service for residential customers, the Commission maintained that, “a key component to universal service is a lifeline rate which makes telephone service affordable for low‑income customers.”
 The Commission’s earlier position about the value of Universal Service to all California residents was reinforced in D.96-10-066, “The Universal Lifeline Telephone Service (ULTS) Program is designed to promote the use of affordable, statewide, basic telephone service among low income households.”
  D.00-10-028 revised the Commission’s existing rules (GO 153) for the ULTS program.  

II. The Commission’s ULTS Program

The ULTS program is intended to provide Basic Residential Telephone Service

(BRTS) or Plain Old Telephone Service (POTS) to all Californians. The ULTS program is mandated by the Moore Universal Telephone Service Act contained in Public Utilities (PU) Code Section 871 et seq. Universal Service depends mostly on two key factors: availability and affordability.  The Commission, as part of D.96-10-066, addressed availability by establishing a working group to explore outreach and education among the under-served community and affordability through a subsidy to telecommunications companies funded by a surcharge on all California end users’ telephone bills.  Under the ULTS program, telecommunications companies throughout the state provide qualified residential low-income customers a discounted installation charge and monthly service rate. Each telecommunications company is then allowed to draw money from the ULTS fund to cover the difference between a predetermined, ULTS rate and the company’s normal rate for residential basic telephone service.
  


The Commission grappled with many issues in creating the ULTS program. One of the most troubling was the issue of marketing. In resolving the issue of marketing the Commission had to balance the interests of the telecommunications carriers, the interests of California ratepayers, and its own goals for the ULTS program. The Commission resolved the question of whether to allow telecommunications carriers to market the ULTS program in the following manner:

We are persuaded by the argument …. that the ULTS program should not subsidize the marketing efforts of each carrier who offers basic service to low income customers. Having individual carriers market the ULTS program may lead to abuses of a subsidized marketing system. It makes no economic sense to have multiple marketing campaigns conducted by each carrier when the marketing expense of each carrier is subsidized by the ULTS program. In addition, multiple ULTS marketing efforts tend to indirectly subsidize the carrier’s overall marketing strategy by encouraging the potential customer to sign up with a particular carrier. It also indirectly subsidizes the marketing of other services, such as lucrative toll and enhanced services, that the carrier can sell to consumers once they have become customers.
 



Instead of having carriers conduct marketing for the ULTS program, the Commission endorsed having a single entity be responsible for disseminating information among eligible low-income communities. Consider the following:

“We believe that in a competitive environment, a single entity should be responsible for the marketing of ULTS services. Benefits include 1) no particular carrier is directly benefited by ULTS marketing activity; 2) a single entity limits the size of the ULTS marketing expenses; 3) a single entity can specifically target marketing to customer groups which have lower ULTS subscribership rates.”
 

In D.96-10-066 the Commission envisioned this single entity as the ULTS

Marketing Working Group (ULTSMWG).  Specifically, the Commission saw the role of the ULTSMWG as: 1) assisting the Commission in developing a budget for statewide marketing strategies for the ULTS program; 2) developing competitively neutral marketing strategies; and 3) overseeing the development and implementation of ULTS marketing campaigns.  The budget for the advertising campaigns and community outreach would be paid out of the ULTS Fund.
 In D.97-12-105, building on the foundation of the ULTSMWG, the Commission created the Universal Lifeline Telephone Service Marketing Board (ULTSMB), which subsumed the responsibilities of the ULTSMWG. The ULTSMB was given the responsibility 1) to develop a budget for marketing the ULTS program; 2) to devise competitively neutral marketing strategies; and 3) to oversee the implementation of ULTS marketing campaigns.
 This basic intent about the role of the ULTSMB was reiterated in later Commission decisions like D.98-10-050
 
ORA continues to support the Commission policy of centralizing marketing

efforts for Universal Service programs. The ULTSMB or its successor should continue to be the focus for competitively neutral marketing and outreach efforts for the ULTS program – the basic arguments for establishing the ULTSMB still hold.  Also, ORA has several concerns about allowing outreach and marketing for the ULTS program to be conducted from more that one source.  Some of ORA’s concerns are:

· Undue burdening of the ULTS fund

· Improper subsidization of CLEC or other carrier business expenses

· Anticompetitive activity among CLECs or other carriers that market enhanced services

· Confusion among low-income communities due to lack of coordination and potential marketing abuses

  
ORA is not persuaded that either market conditions or regulatory safeguards are in place to prevent improper use of the ULTS fund if carriers are allowed to conduct marketing for the ULTS program. For these reasons ORA urges the Commission to continue using the ULTSMB or its successor as the primary vehicle for outreach and marketing of the ULTS program.  In addition, ORA urges the Commission to ensure that the ULTSMB or its successor has adequate resources for outreach and marketing efforts to ensure a strong ULTS program, especially during this SB669 transition period.  The activities, role and responsibilities of the ULTSMB as of May 22, 2002 are subsumed as the marketing program element of the merged ULTSAC/ULTSMB or Universal Lifeline Telephone Service Trust Administrative Committee (ULTSAC or Committee) 
  
III.  Alternatives to the Commission’s Existing ULTSMB Program

 ORA notes that many of the most important questions in the Ruling speak to alternative approaches to conducting outreach and marketing for the ULTS program. In this section, ORA evaluates the merits of each of the proposals raised in the ACR as a supplement or alternative to the Commission’s ULTS program or ULTSAC/ULTSMB efforts.

A. FONES4ALL Pilot

In its Amended Petition to Modify D.00-10-028, FONES4ALL proposes a three-year pilot project to encourage Competitive Local Carriers (CLCs) to seek out eligible ULTS customers.
 The basic features of the pilot project are as follows:

· CLCs would be reimbursed for their costs of providing ULTS.

· CLCs reimbursement would be tied to the number of ULTS subscribers served by a carrier.

· CLCs participating in the pilot project would receive reimbursement pursuant to a set schedule of presumptively reasonable rates. (See Appendix A of ORA Comments)

· The amount of the ULTS Fund that will be used to reimburse Competitive Local Exchange Carrier’s (CLEC’s) lost revenues under the Pilot Project will be capped at 10% of the total amount of the ULTS Fund in a fiscal year 

· FONES4ALL proposes the following protections to ensure that the goals
 of the pilot project are being met in an efficient manner.

· Cap the amount of the ULTS fund available for use in carrying out the pilot project to ten percent of the fund.  ORA notes that there appears to be no limit on how much of these pilot funds would be available to a single carrier.

· Review the effectiveness of the pilot project after 3 years.

· Require participating carriers to demonstrate growth in ULTS subscribership.

· Adopt ownership attribution rules to prevent carriers from establishing multiple “shell” companies in order to qualify for higher ULTS reimbursement rates under the pilot project.

ORA has very serious concerns about the FONES4ALL proposed pilot on a number of grounds.  First, the FONES4ALL pilot project as it is currently structured runs the risk of placing an undue financial burden on the ULTS Fund without commensurate benefits.  Assuming that FONES4ALL provided service to 20,000 ULTS customers, the cost to the ULTS fund for just these 20,000 customers would be $4,636,800.00 more expensive than Pacific Bell and $3,060,000.00 more expensive than Verizon.   (See Appendix B for ORA analysis based on Fones4All’s April 19, 2002 Amended Petition).  Other CLECs would also participate in this program.  Although FONES4ALL recommends capping the pilot program at 10 percent of the total amount of the ULTS Fund in a fiscal year, this could amount to $ 25 million a year spent on the program.   These monies could better be spent on outreach and marketing through the Commission’s existing ULTS program.   The Commission’s ULTS program outreach and marketing efforts are targeted for significantly lower amount.  This level of reimbursement would utilize the ULTS Fund at a much faster rate with little or no evidence other than FONES4ALL’s assertion that it would be enrolling ULTS eligible customers who otherwise would not be enrolled.  ORA is concerned that FONES4ALL is seeking to recover a higher level of lost revenues
 than is currently permissible under the criteria for expense claim reimbursement from the ULTS Fund. The Commission had expressed concern about carrier reimbursement with regard to lost revenues in D.00-10-028. In D.00-10-028 the Commission adopted a proposal to limit the recovery of lost revenues to what the ULTS Fund would pay to the incumbent local exchange carrier (ILEC) to provide ULTS. (D.00-10.028 at p. 88)  The Commission reasoned that this was a reasonable limit since 1) the Commission has found the ILEC’s existing rates for Basic Residential Telephone Service (BRTS) to be just and reasonable, and 2) the ILEC’s rates for BRTS are subject to much greater scrutiny by the Commission than are the rates of other ULTS providers. (D.00-10.028 at p. 88).  The Commission’s appropriate concern about efficient use of ULTS Fund monies is also reflected in the following footnote from D.00-10-028  “It would be a waste of public moneys to pay a utility more to provide ULTS than what the ILEC is willing to be paid to provide ULTS.”
 
Second, the FONES4ALL pilot project violates the intent of the Commission to offer ULTS at reasonable price and service levels.  The Commission states in GO 133 that telecommunications utilities are to provide a reasonable level of service to all customers, including ULTS customers.
 The Commission reasoned that since utilities are required to provide a reasonable level of service, there is no reason for the ULTS program to pay more for a higher level of service.”
 Another argument that the Commission considered was the fact that “Because there is a limit on the amount that ULTS customers pay for service, ULTS customers have no financial incentive to avoid utilities that charge the ULTS program an excessive amount for the provision of ULTS. This makes it necessary for the Commission to set a reasonable limit on the amount that the ULTS program will pay for the provision of ULTS.”
 

Third, the FONES4ALL proposed pilot project violates the Commission’s goal of competitive neutrality. In D.96-10-066 the Commission stated that, “It is the policy of the Commission to provide a competitively neutral universal service mechanism which will minimize market distortions. The mechanism must provide for competitive provisioning of basic service, access to universal service funds, and a funding source which is broad-based and sustainable.”
  FONES4ALL’s proposed pilot project goal – identifying and serving those ULTS eligible customers who do not currently have telephone service – brings forth the question of whether it is advisable to give an entity that is selling a commodity to the ULTS community the responsibility of providing “neutral” information to potential eligible ULTS consumers. ORA believes that there is an inherent conflict of interest in having CLCs, each with their own individual business interests, identify and provide information to potential eligible ULTS consumers. ORA continues to support the Commission’s choice in having a neutral third party, the ULTSMB or its successor, with no business interest identify eligible persons in the ULTS community and provide information about the ULTS program. Additionally, ORA is concerned that any small CLEC should be on an equal footing with any other CLEC, and there should be no barrier to enter the low-income ULTS niche market or any advantage for early market entrants to access ratepayer subsidies which are not available to later entrants. The FONES4ALL proposed pilot project, with its 10% cap of ULTS funds clearly advantages early market entrants over new (possibly more efficient) entrants and is not competitively neutral. Nor is there any competitive incentive in the FONES4ALL proposal to reduce its costs of service. The FONES4ALL pilot project runs the risk of promoting a subsidized monopoly or oligopoly applied to the low-income niche market.

ORA supports efforts to ensure that ULTS eligible customers are enrolled in the Commission’s ULTS program. ORA is concerned about pilot programs or other efforts which might incent fraud, not be competitively neutral, or not make most effective use of ULTS fund monies.  ORA’s opposes establishing pilot program(s) to supplement the existing ULTSAC/ULTSMB efforts at this time.

B. Finder’s Fee

The Commission’s Ruling introduced the potential for a pilot project whereby carriers could be compensated, on a one-time basis, for getting new customers on the ULTS program. The Commission is referring to this system, whereby carriers would be compensated on a one-time basis, by the term “Finder’s Fee.”  ORA opposes any program that would pay the utilities a finder’s fee for obtaining new ULTS subscribers given the administrative complexity of applying this to the telecommunications area.    However, if the Commission concludes that such a pilot is appropriate, ORA evaluates and provides its recommendations in this area.

 ORA, in evaluating the merits of this proposal, looked to a similar program called the California Alternate Rates for Energy” or CARE program on the energy side of the Commission’s low-income programs. The CARE program compensates community-based organizations (CBOs) for enrolling eligible low-income persons into the program. ORA recommends that rather than establishing a program that pays a finder’s fee to carriers, the Commission seek comments on implementing a program similar to the CARE capitation payment program. 

The CARE capitation payments program is meant to allow non-profits, CBOs, and various community organizations that already work with low-income households and communities to inform people about CARE and help them enroll.  CARE’s capitation payments are similar to the Finder’s Fee pilot being proposed in the Commission’s Ruling. The operation of the program is still in its infancy and some of the applications received under the program are either found to be ineligible or are for people who are already enrolled, however, many lead to new enrollments.  The central idea of the CARE program and the capitation mechanism is that the CBO organizations are able to reach people that would be harder to reach through standard outreach methods. Therefore it is appropriate to pay these organizations since their funding is generally constrained and they might not be able to provide this service otherwise.  There are a number of difficulties in any potential application of this model to the telecommunications area.  The structure of this industry is different than that of energy.   In addition, it would be difficult to ensure that telecommunications carriers would get paid only for enrolling new people in the program, rather than (as the ruling says) being "compensated for churn."  Any Finder’s Fee program that pays the carriers to obtain new ULTS customers will require the Commission to develop a system to track and verify who the carriers are claiming to have enrolled, both to be sure the carriers do not have an incentive to enroll ineligible people and to ensure that they do not get paid for enrolling the same people repeatedly.  

ORA does not support a Finder’s Fee pilot project at this time. However, if the Commission were to conclude that it was reasonable to establish a Finder’s Fee based pilot, ORA supports a program more analogous to the CARE capitation program, which would provide payments to community organizations, through ULTS-AC/MB contracts which can be monitored, rather than to carriers.

C. Auto Enrollment

The issue of auto enrollment is under active consideration in the Commission’s Rulemaking (R.) 01-08-027 on CARE and ULTS.  The Commission’s Ruling in this proceeding also invited comments on the potential of a pilot project involving auto enrollment of ULTS-eligible customers. Within this proposed pilot project “any energy customer eligible for and enrolled in the CARE program, would be automatically enrolled in the ULTS program.”
  ORA believes that it is necessary to more fully consider the advantages and related concerns identified below: 
Advantages of automatic enrollment:

1. Simplifies process for applicants:  It would be simpler for applicants if they could be enrolled in CARE (or ULTS) without having to fill out an application. 

2. Reduces repetition for applicants:  Applicants would no longer need to provide the same information to CARE (or ULTS) that they already provided to other agencies. 

3. Simplifies/reduces need for outreach:  By reaching people who receive other assistance but may not know about this particular program (CARE or ULTS), automatic enrollment reduces the need for other outreach to inform those customers.

Issues raised by automatic enrollment:

1. Privacy concerns:  There may be legal limitations on whether (and how much) information about program participants can be shared.  Also, some participants in any program may not want their personal information shared, especially information about their financial situation or low-income status.

2. Different programs have different eligibility requirements:  CARE now has an income eligibility limit that is higher than ULTS, so not everyone receiving CARE would be eligible for ULTS based on the current income eligibility limits.  Categorical eligibility deals with this by simply declaring that people enrolled in one are eligible for the other, without reference to the different income eligibility requirement.

3. Different definitions of household:  CARE and ULTS define eligible households differently.  For CARE, all people in a particular dwelling unit make up one household because that is how electricity and gas accounts are generally metered; the income of everyone in the dwelling unit counts in determining household income eligibility.  Under ULTS, a single dwelling unit may have more than one ULTS-eligible household.  

4. Data matching problems:  In addition to the problem of household definitions described above, in some cases a single household’s energy and telephone accounts may be in different names.  This could happen for many reasons, including if the person using the utility service has credit problems; for example, utility accounts may be in the name of another family member or friend if the head of household has an outstanding bill with the utility.  

Technical considerations:  Identifying participants in one program that should be enrolled in another program requires somehow transmitting information between the involved agencies or companies.  This may be technically difficult because of differences between the group’s databases, especially if they use different database software or structure their databases differently.  
ORA recommends that the issue of auto-enrollment be addressed in the context of the Commission’s CARE and ULTS proceeding, R. 01-08-027, or in an alternative another forum that the Commission would designate.   ORA is encouraged by the potential that auto enrollment presents for expanding the ULTS program particularly among the elderly and currently unserved low-income communities.  However, ORA recognizes that such a program would not be without administrative and other complexities noted above.      

D. Competitive Bidding

The Commission in its Ruling also raised the question of whether to establish a competitive bidding mechanism to establish a single carrier to be responsible to market to un-served ULTS consumers.  ORA feels that there is insufficient information to fully evaluate this potential pilot program without further clarification and direction from the Commission. In addition, having a single carrier be responsible for marketing to un-served ULTS consumers would be duplicative of ULTSAC/ULTSMB activities.
ORA does not support any of the potential pilot projects outlined above.  However, if the Commission moves ahead with one of the pilot projects proposed in the Ruling ORA suggests a “Finder’s Fee” mechanism along the lines of using CBOs with a capitation scheme like that described in the CARE program.

IV. Claims Reimbursement and Ministerial Issues 

The Commission in its Ruling requests comments on how to ensure the administrative expenses that carriers submit to the Commission’s Telecommunications Division (TD) for reimbursement from the ULTS Fund are reasonable.  The Ruling also asks for guidelines on how to make TD’s review of carrier claim for reimbursement “ministerial and less contentious.” 


First, ORA assumes in regard to “administrative expenses” that the Commission is referring to the process for carrier claim reimbursement.  Second, ORA assumes that the term “ministerial” means addressing how to make the carrier claim for reimbursement process more easily verifiable and clearly understood by both Commission staff (TD) administering it as well as the carriers.  

Regarding how to ensure the administrative expenses that carriers submit to the

Commission’s Telecommunications Division (TD) for reimbursement from the ULTS Fund are reasonable, ORA continues to support the criteria about administrative expenses already in place in the Commission’s D.00-10-028, namely:

The ULTS Fund shall reimburse utilities for the reasonable costs and lost revenues they incur to provide ULTS to the extent that such costs and lost revenues meet all of the following criteria:  (i) directly attributable to the ULTS program, (ii) would not be incurred in the absence of the ULTS program, and (iii) not recovered by the utility from other sources, such as the rates paid by ULTS customers, the utility’s general rates, or the federal programs. 
 

However, should the Commission choose to expand on the existing criteria noted

above, ORA suggests a workshop sponsored by the Commission’s TD, carriers, and other interested parties to further clarify the criteria and develop better communication options for resolving any concerns or potential problems with the carrier claim for reimbursement process.



ORA supports the Commission in fulfilling its obligation to all California ratepayers that “the ULTS surcharge and the expenses paid to carriers under the program are reasonable.”
  
V. CONCLUSION

ORA is not persuaded that either market conditions or regulatory safeguards are in place to prevent improper use of the ULTS fund if carriers are allowed to conduct marketing for the ULTS program. For these reasons ORA urges the Commission to continue using the ULTSMB or its successor as the primary vehicle for outreach and marketing of the ULTS program.
Based on ORA’s preliminary analysis it would be premature for the Commission to establish pilot program(s) to supplement ULTSMB efforts at this time. ORA does not support a Finder’s Fee pilot project at this time. However, if the Commission were to adopt a Finder’s Fee based pilot ORA supports a program more analogous to the CARE capitation program, which would provide payments to community organizations rather than to carriers. ORA is encouraged by the potential that auto enrollment presents for expanding the ULTS program and recommends that it be pursued in the context of the Commission’s Rulemaking involving CARE and ULTS.   ORA supports the Commission in fulfilling its obligation to all California ratepayers that “the ULTS surcharge and the expenses paid to carriers under the program are reasonable.”
  

APPENDIX A 
· CLCs serving between 1 and 5,000 lifeline telephone service subscribers shall be reimbursed for lost revenues by the ULTS Fund at a rate of at least $50 per lifeline telephone service subscriber, less any charges received by the carrier directly from the lifeline telephone service subscriber;

· When the number of total subscribers served by the CLC reaches between 5,001, and

up to 10,000, the CLC shall be reimbursed by the ULTS Fund for lost revenues at a rate of at least $40 per subscriber for all subscribers, less any charges received by the carrier directly from the ULTS subscriber;

· When the number of total subscribers served by the CLC reaches between 10,001, and

up to 20,000, the CLC shall be reimbursed by the ULTS Fund for lost revenues at a rate of at least $30 per subscriber for all subscribers, less any charges received by the carrier directly from the ULTS subscriber.

· When the number of total subscribers served by the CLC goes above 20,000 the CLC shall be reimbursed by the ULTS Fund for lost revenues at a rate equal to two times the tariffed rates and charges for BRTS of the ILEC serving the area in which the customer resides, less any charges received by the carrier directly from the ULTS subscriber.

APPENDIX B

For 20,000 ULTS Customers

	Carrier Type
	ULTS Subscriber
	Basic Rate
	Reimbursement Level per ULTS customer
	Per Month
	Annually

	ILEC 

(No. of Subscribers – Over 20,000)
	
	
	
	
	

	PacBell
	$5.34
	$10.68
	$5.34
	$106,800.00
	$1,281,600.00

	Verizon
	$5.34
	$17.25
	$11.91
	$238,200.00
	$2,858,400.00

	
	
	
	
	
	

	
	
	
	Total
	$345,000.00
	$4,140,000.00

	CLECs

 (No. of Subscribers)
	
	
	
	
	

	
	
	
	
	
	

	5,000
	$5.34
	$50.00
	$44.66
	$223,300.00
	$2,679,600.00

	10,000
	$5.34
	$40.00
	$34.66
	$346,600.00
	$4,159,200.00

	20,000
	$5.34
	$30.00
	$24.66
	$493,200.00
	$5,918,400.00

	
	
	
	
	
	

	
	
	
	Total
	$1,063,100.00

	$12,757,200.00


Note: Compared on an annual basis the FONES4ALL Pilot Project would be $4,636,800.00 more expensive than Pacific Bell and $3,060,000.00 more expensive than Verizon assuming a customer base of 20,000.
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