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REPLY TESTIMONY OF WILLIAM E. JOHNSTON, JR.

Q. 1. 
Are you the same William Johnston, Jr., who presented opening testimony in this phase of the Commission’s New Regulatory Framework review?

A. 1.
Yes.

Q. 2.
Has anything changed since submission of your opening testimony bearing on your qualifications, business address or education?

A. 2.
No.

Q. 3.
What is the purpose of your reply testimony in Phase 2B?

A. 3.
I will comment on the Direct Testimony of Peter M. Hayes respecting SBC’s Advanced Solutions, Inc. (ASI) and the Audit Report.
 I will also comment on the issue of competition and service quality as raised in the Direct Testimony of Dr. Robert G. Harris.
 Finally, I will comment on the “Opening Testimony of Terry L. Murray” concerning the relationship between Pacific Bell’s deployment of Project Pronto, its network upgrade of fiber-fed remote terminals for advanced services, and Pacific Bell’s service quality.

Q. 4.
Why is the status of ASI important in this phase of the NRF Proceeding? 

A. 4.
I can hardly improve upon the introductory statement of Chapter 19 of the Audit Report:

As a condition of the SBC/Ameritech merger, the FCC required SBC to provide ‘advanced services’ through a ‘structurally separate’ affiliate. [Footnote omitted.] Advanced services include digital subscriber line, frame relay and cell relay services. In 1999, SBC established affiliate SBC Advanced Solutions, Inc. (ASI) to provide these services. ASI was formed just prior to the end of the audit period. Because the services ASI provides have better potential to become competitive than many local exchange services, the relationship between ASI and Pacific Bell has a direct bearing on whether the NRF goal of ‘opening telecommunications markets to competition’ is met.

ASI is implicated not only in competitive issues but also in affiliate transaction matters raised in the Audit Report, with the issue of cross-subsidy, another NRF consideration, various accounting matters (e.g. the treatment of development costs), and the status of customer proprietary information.
 

Q. 5.
 Why does Pacific take issue with the Audit Report’s treatment of ASI.

A. 5.
Pacific doesn’t want ASI treated at all. Mr. Hayes position is that discussion of ASI should be left to the “formal litigation as part of Pacific’s application to transfer assets and lease space to ASI.”
 As Mr. Hayes notes, that application has been dismissed by the Commission and Pacific has been asked to refile an updated application should it decide to go ahead with the proposed transfer of advanced service assets to ASI. As of this date, then, there is no application for such a transfer before the Commission. Moreover, the issue of ASI’s relationship to NRF is unlikely to be addressed in that proceeding, should Pacific refile. 

Q. 6.
What is Mr. Hayes view of Chapter 19 which addresses ASI?

A. 6.
He asserts that the entire chapter should be “disregard.” His nominal reason for taking such a position is that the Commission’s Section 851 proceeding, should Pacific refile its application, will address the transfer of advanced services to ASI, including the “highly contested issue of compensation for transfer.”
 But as the auditors explain in chapter 19, 

The limited purpose of this chapter is to discuss the regulated expense impact of digital subscriber line services development costs and the cross-subsidy created by transferring ADSL to SBC Advanced Solutions without reimbursing Pacific Bell for development. This chapter does not deal with Pacific Bell’s ‘Section 851’ transfer of recognized tangible assets, employees and intellectual property to ASI. These transfers are the subject of a separate CPUC review.
 

Pacific’s request to have chapter 19 “disregarded” is disingenuous and without merit and should itself be disregarded. As chapter 12 of the Audit Report makes clear, ASI is implicated in a range of issues that go to the heart of the NRF audit and review: compliance with affiliate transaction rules, accounting controls and the tracking of revenue, the jurisdictional authority of the Commission, cross-subsidies, and market-place behavior of the company and its affiliates and the overall integrity of competition under the NRF regime. The audit findings regarding affiliate transactions are such that “The Commission should initiate a moratorium on the creation of separate affiliates by the NRF carriers until after a comprehensive examination of affiliate transactions and customer information sharing, in addition to the tracking of cost and revenue relationships, is completed.”
 Given the emerging importance of advanced services, already evident during the years covered by the audit, and the fact that the facilities to accommodate advanced services may soon also accommodate all voice-grade services, the legal entity authorized to operate those facilities should be of great interest to the Commission. It should protect its regulatory jurisdiction and the protections afforded ratepayers that accompany such jurisdiction.
 The behavior of ASI and the audit findings respecting ASI are directly relevant to the Commission’s NRF investigation of affiliate transactions and the regulatory goals of NRF, which include, as ORA noted in its opening testimony, “Avoidance of cross-subsidies and anticompetitive behavior.”
 Given that ASI is a pre-eminent example of  affiliate problems under NRF, Pacific not surprisingly wants the audit discussion of ASI ‘disregarded’ and removed to a venue where the NRF goals and the current review are not implicated.

Q. 7. 
Dr. Harris argues that competition has been a spur to improve Pacific’s service quality. Do you agree?

A. 7.
Harris notes that “At the time NRF was implemented, there was increasing competition in interLATA services, but there was only limited competition in local services….”
 Competition in local services remains “limited.” By Pacific’s own admission,
 the company has 93% of access lines in its service territory. Others put the percentage higher.
 Competitors are exiting the market for local service, not entering it.
 In the provisioning of advanced services to local residents, the ILECs also predominate. As ORA noted in its Opening Testimony, California is the only state in the country where DSL access runs ahead of cable modem internet access.
 By whatever standard is used, there remains “only limited competition in local services” in 2002. For this reason alone, it’s not clear that the level of competition can bear the weight Dr. Harris wishes to place on it as a spur to improved service quality. 

Q. 8.
What of the spur of competition from wireless which Dr. Harris also emphasizes as an ‘incentive’?

A. 8.
This argument has a surface appeal to it. Dr. Vanston also proffered it in Phase 2A of this proceeding.
 There are two problems with this argument. First, most of the evidence presented by both Dr. Harris and Dr. Vanston of competition from wireless is conjectural. First, as Dr. Vanston concedes in quoting the Cellular Telecommunications & Internet Association (CTIA), the hard fact is, only “about 2.2 percent of the people in the United States have done away with their regular service and depend totally on their cell phones and other wireless devices.”
 The second problem is that the wireless companies to whom wireline customers would desert to displace their traditional phone service are the very companies who dominate wireline service, Verizon and SBC. Verizon is the largest wireless carrier in the nation; Cingular is the second largest. Cingular Wireless is owned by SBC Communications and BellSouth.
 Thus, salty tears from Pacific about the loss of customers to wireless is a bit like Brer Rabbit crying about being thrown into the briar patch. What Pacific may lose from one hand, should a wireline customer defect to wireless, it is likely to catch with the other.
 Moreover, we should take note of the following comment from Dr. Harris: “This increased usage of Pacific’s local phone service also reflects the rapid growth in the number of wireless telephone subscribers, which increases the value of wireline service because there are more people who (or at least more times when those people) can be reached by a local phone call.”
 Thus, Pacific recognizes the value of wireline service to its customers even as it argues that they are deserting such service in droves.

Q. 9.
 What of Dr. Harris’s contention that “Pacific has maintained or improved service quality in the face of growing demand for and use of its network – no small accomplishment, by any means”?

A. 9.
Others from ORA have spoken, and will again, speak to this claim. What is troubling about Pacific’s defense of its service quality record is that it should spend so much time and ink finding excuses for why its alleged failures should be excused even as it denies failing at all. In any case, the best that Dr. Harris can do is say that “Pacific’s quality of service has been satisfactory….”
 It remains to be determined which customers actually deem the service provided by Pacific to be “satisfactory.”

Q. 10.
Does TURN’s witness Terry Murray raise important issues regarding the future of service quality “in the face of enormous changes in technology” to which Dr. Harris refers?

A. 10.
Yes, indeed. She refers specifically to the deployment of the technologies associated with SBC’s Project Pronto.
 Dr. Harris, surprisingly, doesn’t refer to this deployment even though SBC is said to be investing $6 billion dollars to upgrade (or “overlay”
) its network and the modifications to the network entail a significant expansion of the network’s capabilities to accommodate both advanced services and voice-grade services. As with TURN, ORA is concerned about the possibility that users of Pacific’s DSL service – and remember, Pacific dominates the provisioning of DSL access in the state – will benefit from an upgraded or overlay network which will be denied customers who are not DSL customers. Thus, advanced service customers subscribing to Pacific’s DSL offering will be given enhanced service quality on upgraded and technically superior facilities for not only their broadband access but also for their voice services. As Murray notes, “SBC Pacific has… designed Project Pronto so that it always delivers both DSL and voice-grade basic exchange service over the same physical loop termination at the customer location. Therefore, the end user’s voice-grade basic exchange service is always migrated to the Project Pronto facilities at the same time that DSL capability is delivered.”
 Thus, Pacific is apparently segregating its voice-grade customers by facility, with DSL subscribers, who return more in revenue to Pacific, getting the better version of the Pacific network. 

Based on the distinctions Murray draws the Commission should consider examining in detail is this NRF Review:

· any differences in service quality for voice-grade services between Pronto-ized serving areas and those not Pronto-ized; 

· the collection of universal support by Pacific for a Pronto-ized forward-looking network where that network has not in fact been deployed and made available to all end-users;

·  requiring ASI, which is providing DSL services and managing incidentally voice-grade services over Pronto-ized facilities, to provide service quality reports with the Commission;

·  and, finally, the Commission should affirmatively act to prevent “the shift of major network functionality in part or completely outside of the regulated SBC Pacific entity…”
 as SBC Pacific migrates all local services from digital circuit switches to packet switching technology. 

In short, ORA supports the three sets of recommendations offered by TURN at the end of Terry Murray’s Opening Testimony. 

Q. 11.
Does this conclude your reply testimony at this time?

A. 11.
Yes, it does.
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