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Comments of the Office Of Ratepayer Advocates

on the August 20th, 2001, motion of joint applicants for interim relief

I. INTRODUCTION

On August 20th, 2001, AT&T Communications of California and WorldCom, Inc. (Joint Applicants) filed a motion for interim relief with the California Public Utilities Commission. This motion asked, among other things, that interim unbundled network element (UNE) prices for switching be set at the two alternative rates SBC proposed in Illinois and that a loop cost of $7.51 determined by the latest version of the Joint Applicant’s HAI model 5.2a and Synthesis model be implemented also on an interim basis.  

These rates would remain in effect until the Commission determines permanent rates in this proceeding, or at the next triennial review of UNEs.   Earlier, on or about August 10th, the Joint Applicants petitioned the Commission for modification of Decision 99-11-050 and appeal[ed] to the Commission to reverse in part the “Assigned Commissioner’s and Administrative Law Judge’s ruling addressing issue[s] raised at prehearing conference,” dated July 11, 2001, in consolidated applications (“A.”) 01-02-024 and A.01-02-035.  This petition essentially asked for re-examination of the 19% price mark up for Pacific’s shared and common costs.  

 On August 23rd ALJ Duda set a deadline for filing comments on the motion and petition of Joint Applicants of Thursday August 30th, with reply comments due on September 5th.  

II. BACKGROUND


In the June 14, 2001 ruling, the Assigned Commissioner and Administrative Law Judge consolidated the AT&T and WorldCom applications seeking re-examination of the recurring costs and prices of unbundled switching, and the costs and prices of unbundled loops.
  
The Ruling set the scope for the proceeding and directed the parties to address the following questions:

1. What is the best current estimate of the forward-looking economic cost of unbundled loops and what prices, or rates, should be set for unbundled loops?

2. What is the best current estimate of the forward-looking economic cost of unbundled local and tandem switching (including ports, features, usage and termination) and what prices, or rates, should be set for these rate elements?

III. DISCUSSION

As a general principal ORA supports the lowering of entry costs into new markets wherever feasible.  It also believes in product and packaging innovation that adds value in the eyes of ratepayers which taken together produces a range of choices for the consumer and good profit margins for the successful competitor. Without innovation, we are left with a commodity market where competition is on price alone.  

However, the two biggest potential competitors of Pacific’s, the Joint Applicants, are essentially telling us they cannot compete at the current level of UNE prices and are petitioning for a lowering of these costs on an interim basis and has offered a means to do so, which with some modification, ORA can support.  In earlier comments in this proceeding, ORA argued that a lower interim rate was needed to get the combatants to engage in active competition in local markets, especially the residential areas of the state.  Although ORA’s proposal was for a 20% reduction in current UNE prices during the interim period, we would not object to Joint Applicants request that the rates they propose be used.  We say this mindful that the HAI model 5.2a and the so called Synthesis Model have not yet been tested by other parties or certified by this Commission. Also it is not clear if the rates proposed by SBC-Ameritech in Illinois have been accepted by that commission (this statement is a place holder and I expect to find out before we file on Thursday).

ORA does not believe that there is a single right way to do a Total Element Long Run Incremental Cost (TELRIC) cost study, or for that matter any other cost study.  A hypothetical forward looking model of one party might not be the same one chosen by another party, especially where business needs and objectives differ.  Even the Consensus Costing Principles (CCP) are subject to varying interpretations.   All cost analysis and the assignment of those costs to various business operations is of necessity, highly subjective and must be guided by the purpose for which it is being done.  Models, whether computerized or on paper, don’t change the subjective nature of cost studies; all they can do is decrease it.  The more rigid and inflexible the model is, the less subjective it has to be, but the few variations of outcomes.  On the other hand the more flexibility designed into a model, the more subjective it needs to be but the more varied the outcomes.  It is important to balance these considerations in any model design attempted. 

For these reasons, ORA would like to see a second and perhaps a third model such as those proposed by the Joint Applicants, certified by the Commission so that some comparisons between them and Pacific’s models might be devised.  We understand that models as different at those of Pacific and Joint Applicants will of necessity produce widely varying results, and we are aware of the infirmities of earlier versions of Joint Applicants HAI models.  Clearly they must demonstration to the satisfaction of the Commission these problems have been corrected and the outcome produces meets TELRIC standards before Certification can occur.  Nonetheless, as an interim determination of UNE loop prices, use of the Joint Applicant’s model may be justified if a “true” true up is provided for.  That is, one in which the party which paid more or collected less than the difference between the interim and final rates receives the difference.  We agree that if the final costs are less than that advocated by the Joint Applicants, they should receive the lower price.  But if after all of Joint Applicant’s expert witnesses and the expert witness of Pacific and other parties have testified and all models and data sets scrutinized the Commission concludes that the final price is higher or one or more of the Joint Applicant’s models do not produce the required TELRIC study output; then Pacific should not be denied far compensation.  To do otherwise would make the determination of a final price a pointless exercise, in that the only outcome must be a lower number. There may also be a legal problem with this approach, but ORA’s view is that the Joint Applicants are responsible and accountable for their business decision, just as Pacific and all other parties are.

If the use of either the Illinois switch UNE rates or the HAI or Synthesis model generated loop costs cannot be implemented on an interim basis for what ever reason, then ORA would again ask the Commission to reconsider an interim UNE rates based on ORA’s earlier request of a 20% interim reduction.  

ORA also supports the re-examination of the 19% markup for Pacific’s shared and common costs for the reasons mentioned in The Joint Applicants filing.  We believe the overall cost savings from the merger with SBC communications and their later merger with Ameritech have produced efficiencies and cost savings, which even after reductions for ratepayer sharing is large enough to suggest these costs have changed significantly. 

CONCLUSION

In order to have competition in the local market, enough parties must be willing to enter, which is influenced by the entry costs.  The two largest potential competitors of Pacific appear to have concluded that they cannot compete at the level of current UNE prices, and have asked for interim relief pending a showing by them that the true price should be lower.  ORA support interim relief, either in the form petitioned for by the Joint Applicants or in other forms acceptable to the parties and this Commission, which are sufficient to encourage Joint Applicants and other Competitive Local Exchange Carriers (CLEC) to aggressively enter and compete in the local market.  If the interim rates do not accomplish this objective, then the effort must end in futility.  It is therefore important to set interim rates with some care and understanding of the business goals and needs of the` parties, and the long term interest of the ratepayers.  However, if it should turn out that the actual UNE rates should be higher than the interim rates, then the Joint Applicants and other CLECs may still survive and prosper if they have innovated products and services perceived as valuable by their customers and worth a premium sufficient to cover their costs and profit requirements. 

Whatever the interim rates are finally set at, if the Commission concludes that their should be such rates sat at this time, they should be subject to adjustment (true up) up or down based on the final decisions of this commission. To do otherwise may be problematical from a legal viewpoint, and would make final rate setting an meaningless exercise, as new rates could only go down regardless of what the ultimate final costs are determined to be. 

The HAI and Synthesis Models should be examined and tested by the parties and this Commission.  Pacific’s model using proprietary data difficult to access is a real problem, and others should be encouraged which can be shown to conform to the principles of the CCP and TELRIC costing principles.  This is no small task, but one the Joint Applicants appear more than willing to take on. 

ORA supports a re-examination of Pacific’s 19% markup for shared and common cost in the belief that the overall cost structure of Pacific since the merger with SBC Communications, Inc., and their later merger with Ameritech, among other reasons, even allowing for rate payer sharing is likely to have changed considerably to the down side.

Wherefore, ORA asked the Commission to consider these comments and grant the relief requested. 

Respectfully submitted,

Darwin E. Farrar

Attorney for the Office of Ratepayer Advocates

California Public Utilities Commission

505 Van Ness Avenue

San Francisco, CA  94102

Phone: (415) 703-1599

August 14, 2001
Fax: (415) 703-2262
� “Assigned Commissioner and Administrative Law Judge’s Ruling Denying Motion to Abey Cost Re-Examination and Setting Scope for Unbundled Network Element Cost Re-Examination Proceeding,” June 14, 2001, pp. 3-4 (hereafter “Ruling”).


� Ruling, p. 23.
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