Before the Public Utilities Commission of the State of California

	Joint Application of AT&T Communications of California, Inc. (U 5002 C) and WorldCom, Inc. for the Commission to reexamine the Recurring Costs and Prices of Unbundled Switching in its First Annual Review of Unbundled Network Element Costs Pursuant to Ordering Paragraph 11 of D.99‑11‑050.


	A.01-02-024



	Application of AT&T Communications of California, Inc. (U 5002 C) and WorldCom, Inc. for the Commission to reexamine the Recurring Costs and Prices of Unbundled Loops in its First Annual Review of Unbundled Network Element Costs Pursuant to Ordering Paragraph 11 of D.99‑11‑050.


	A.01-02-035


THE OFFICE OF RATEPAYER ADVOCATE’S RESPONSE TO PACIFIC BELL TELEPHONE COMPANY'S (U 1001 C) 
APPEAL TO THE FULL COMMISSION OF THE ASSIGNED COMMISSIONER'S AND ASSIGNED ADMINISTRATIVE LAW JUDGE'S SEPTEMBER 28, 2001 RULING 

I. BACKGROUND

On August 9, 2001, Pacific Bell Telephone Company (Pacific) presented its cost models and cost studies for unbundled loops and unbundled switching at a technical workshop related to this proceeding.  Following this workshop, on August 20, 2001, AT&T Communications of California and Worldcom Inc (AT&T/WorldCom) filed a Motion seeking interim relief.  Responses to the AT&E WorldCom motion were filed by Pacific, the Office Of Ratepayer Advocates (ORA) and others.  On September 28, 2001, the Assigned Commissioner and Assigned Administrative Law Judge (ALJ) issued the Assigned Commissioner’s and Administrative Law Judge’s Ruling Requesting Further Comments and Filings on Motion for Interim Relief (Wood Ruling).  On October 9, 2001, Pacific responded to the Wood Ruling by filing its Pacific Bell Telephone Company’s Appeal to the Full Commission of the Assigned Commissioner’s and Assigned Administrative Law Judge’s September 28, 2001 Ruling (Pacific Appeal).

II. DISCUSSION

A. Pacific’s Appeal Is Premature And Not Ripe For Consideration.

1. Pacific Appeals An Order That Has Yet To Be Issued.

By way of its motion Pacific appeals the September 28, 2001, Assigned Commissioner’s and Administrative Law Judge’s Ruling Requesting Further Comments And Filings On Motion For Interim Relief.  The gravamen of Pacific’s complaint is that a grant of interim relief is not supported by the record, denies them their due process rights, and is contrary to prior Commission decisions.  Even if we assume all of these allegations to be true, the fact is, the Wood Ruling does not grant interim relief.  Rather, as noted by Pacific, the Wood Ruling merely “grants AT&T/WorldCom’s request to consider interim rates.”  This intent is set forth with undeniable clarity in the first sentence of the ruling:  “This ruling sets forth dates for additional filings from parties regarding the motion for interim relief filed by AT&T Communications of California and Worldcom Inc.”  In the absence of the interim rates actually being established, Pacific claims of harm are speculative at best.  Such speculation should not be allowed to disrupt Commission process, and cannot provide the basis for appeal of a Commissioner’s order.

2. Pacific’s Appeal Is Interlocutory And Should Be Denied.

Even if Pacific were challenging an order setting interim rates (rather than an order calling for filings to consider interim rates) Pacific’s challenge would be premature.  By definition an appeal of an order setting interim rates is interlocutory in nature.
  As a general matter, absent a written statement from the judge that, among other things, the order involves a controlling question of law and the appeal would materially advance the termination of the litigation, such interlocutory appeals are impermissible in federal civil court.  (See, Interlocutory Appeals Act, 28 USCA section 1292(b).)  

In the instant proceeding the order at issue does not go to a controlling question of law and, if denied, would materially delay rather than advance the termination of the litigation.  Accordingly, such an appeal should not be permitted in this proceeding.

3. Pacific’s Should Not Be Allowed A Subsequent Appeal Of This Issue.

Notwithstanding the valid considerations above, in an exercise of what may be excess caution, the Office Of Ratepayer Advocates herein responds to Pacific’s appeal as though it were a ripe and procedurally appropriate pleading.  To the extent that other parties and the Commission grant Pacific’s motion similar consideration, in the event that Pacific is denied its appeal on the merits, equity and efficiency argue that Pacific should be foreclosed from filing a subsequent appeal that makes substantially similar arguments.

4. Pacific Will Not Be Harmed As A Result Of The Order.

The Wood Ruling protects Pacific’s interests in several ways.  First, it denies the Joint Applicant’s request for interim rates that are subject to “true down” only.  As set forth in the Wood Ruling, “We will only consider granting interim relief subject to adjustment either up or down once final rates are determined so that Pacific and other parties can be made whole if final rates differ from any interim relief.”  (Wood Ruling, p. 12.)  The Wood Ruling provides Pacific protections beyond assurances that “the Commission will ‘fix’ final rates only after further proceedings and any interim rates will be subject to adjustment” in that it expressly provides Pacific the opportunity to provide comments on the amended interim rate proposal for unbundled switching.  (Wood Ruling, p. 9 & 14.)  By allowing Pacific to file comments on what the appropriate amount of interim relief should be, the Wood Ruling acts to further ensure that interim rate will be reasonable and allow Pacific to operate without substantial harm until final rates can be established.  These protections ensure that Pacific will not in any way be harmed, while simultaneously working to overcome the delays caused by Pacific and expediently address barriers to competition. 

5. Pacific’s Due Process Claim.

Pacific alleges a violation of its due process rights because it was not allowed the opportunity to test claims that it attributes to AT&T/WorldCom through discovery.  (Pacific Appeal, p.13.)  This allegation is legally similar to Pacific’s earlier assertion that “due process requires the Commission to hold a hearing before setting any interim rates.”  (Wood Ruling p. 7.)  Both allegations are erroneous.  The Wood Ruling specifically dismissed Pacific’s initial claim and stated that “[w]e do not find a violation of Pub. Util. Section 728 to set an interim rate without a hearing, because we will take further written comment on the amount of interim relief and the Commission is not determining or fixing a final rate by setting an interim one subject to a true-up.”  (Wood Ruling, p. 8.)  In essence, because the relief is not permanent and has provisions to make any aggrieved party whole, due process is not denied by not providing for hearings on the interim relief in advance of the ruling.  Pacific’s more recent allegation, that due process demands that it be allowed to conduct discovery prior to the granting of interim relief, is even more tenuous; to require discovery on the interim relief request, but not hearings, would put form well before substance.  

Moreover, Pacific’s more recent claim must be viewed in light of the objectives underlying the grant of interim relief.  Interim relief was deemed necessary in part because of “delays looming in the proceeding based on the shortcomings of Pacific’s cost filing and the need to admit competing models.”  In effect, delays caused by Pacific were the reason interim relief was deemed necessary.  For Pacific to be allowed to conduct discovery and have hearings as an antecedent to interim relief, would further delay the progress of the underlying proceeding, frustrate the Commission’s attempt to expediently address barriers to competition, and frustrate the relook at selected UNE rates provided by the Open Access And Network Architecture Development (OANAD) process. (See Wood Ruling, p. 6.)

B. Interim Relief Is Consistent With D.99-11-050.

1. TELRIC Compliant Pricing.

Pacific asserts that the Wood Ruling orders a result that is foreclosed by Decision (D.) 99-11-050.  In particular, Pacific acknowledges that the Commission adopted and ordered TELRIC compliant forward-looking prices in D.99-11-050, and alleges that granting interim relief would contrary to this order.  In effect, Pacific interprets D.99-11-050's requirement that the Commission adopt TELRIC compliant prices as a prohibition on interim relief.  This erroneous position is contradicted by case law and Pacific’s own actions.  

That the Commission has authority to grant interim relief is a well-established legal tenet that is discussed at greater length herein. (See Toward Utility Rate Normalization v. CPCU, 44 Cal.3d 870, 879 (1988); Re Southern California Edison Company, 28CPUC 2d 203, 212 and 219 as cited in the Wood Ruling, pp. 7 & 8.)  Moreover, in its recent filing in the related 271 proceeding Pacific appears to have taken the opposite position, that interim relief is appropriate, when it offered to reduce these same rates on an interim basis.  Notably, the interim rates proposed by Pacific in the 271 proceeding suffer from many of the shortcomings that Pacific alleges in the current proceeding: Pacific's proposed interim rates weren't shown to be TELRIC compliant and the documentation underlying the proposed rate hasn’t been tested or subjected to cross-examination.  For Pacific to claim that the interim relief at issue here is prohibited by D.99-11-050 is unsupported by law and contrary to its own filing in an adjacent proceeding.

2. Interim Rates Do Not Requires an OANAD Hearing

Citing Cal. Trucking Ass'n v. Pub. Util. Comm'n 19 Cal.3d 240, 244-45 (1977) and Re Mobile Tel. Serv. And Wireless Communications, Decision No. 95‑03-043, 1995 Cal. PUC LEXIS 288 (Cal.P.U.C. Mar. 22, 1995), at 15-17, Pacific asserts that "the Commission cannot grant interim relief without allowing for full evidentiary hearing on these issues.  (Pacific Appeal, p. 16.)  Pacific goes on to assert that "section 728 of the Public Utilities Code authorizes the Commission, 'after a hearing,' to fix 'just and reasonable rates.'" (Pacific Appeal, p. 17.)  Pacific goes on to assert that "[a]ny rate change must be based on factual findings that the existing rates are 'insufficient, unjust, unreasonable, discriminatory, or preferential.'"  (Pacific Appeal, p. 17. Citing Cal. Pub. Util. Code section 728; Re Pacific Tel. & Tel. Co., Decision No 42530, 48 Cal. P.U.C. 487 (1949); Towards Utility Rate Normalization v. Public Utilities Comm., 44 Cal.3d 870, 876 (1988).)  Pacific ultimately concludes that, "the Commission may only grant rate relief, whether interim or permanent, after it affords Pacific an opportunity for a meaningful hearing.”  (Pacific Appeal, p. 17.)

Assuming arguendo that Pacific is correct in these claims, the Wood Ruling remains sound.  The fact is, the Wood ruling grants interim relief consistent with Pacific’s arguments, Cal. Trucking Ass'n v. Pub. Util. Comm.'n, and Re Mobile Tel. Serv. And Wireless Communications, because the ruling provides for both interim relief and full evidentiary hearings on the issues.  The Wood ruling notes that it is not a violation of the Public Utilities Code section 728 "because we will take further written comment on the amount of interim relief and the Commission is not determining or fixing a final rate by setting an interim one subject to true-up.  The Commission will ’fix’ final rates only after further proceedings and any interim rates will be subject to adjustment."  (Wood Ruling, p. 8.)  Indeed, in denying Joint Applicant's request for a "true-down" only approach, the Wood Ruling specifically addressed Pacific’s section 728 concerns and stated that "[t]he Commission is required by Section 252 to set just and reasonable rates for network elements based on the cost of providing the network element."  (Wood Ruling, p. 12. Citing 47 U.S.C. section 252(d)(1).)  The protections afforded Pacific and the temporary nature of the interim relief ordered by the Wood Ruling ensure that the ruling does not offend either California law, due process considerations under the state and federal constitutions, or Pacific's rights under the Telecommunications Act.

C. The Commission Has Ample Cause And Authority to Issue Interim Relief.

Pacific challenges interim relief on the assertion that interim relief is generally justified only in an “emergency” and that “AT&T/WorldCom have not demonstrated the existence of any such emergency.”  (Pacific Appeal, pp. 4-5.)  This argument was previously made by Pacific and is thoroughly addressed in the Order.  
“Pacific responds that Joint Applicants have not shown an “emergency” that requires interim rate relief.  Without deciding whether or not a price squeeze exists, we have already found that Joint Applicants’ have made a prima facie case that current rates are not cost based.  If UNE rates for monopoly building blocks such as loops and switching are not cost-based, this could create a barrier to competition because it would artificially enlarge any disparities that currently exist between Pacific’s retail rates and the rates competitors pay for monopoly building blocks.  Thus, we find that based on the prima facie showing of non-cost based UNE rates, there is an immediate and substantial barrier to consumers receiving the benefits of competition in local exchange markets as envisioned by the 1996 Act.” (Wood Ruling, pp. 5-6.)

That the Commission is well within its authority in enacting interim rates is set forth in the Wood Ruling’s statement that “the California Supreme Court has found that the Commission does not need to premise interim relief on an emergency but can grant interim rate increases, subject to refund, when those increases are reflected in a balancing account and sufficient justification for the interim relief has been presented.” (Wood Ruling, p. 7.)  

Pacific then challenges the Commission’s exercise of its discretion in ordering interim relief on two grounds.  First, Pacific argues that the Wood Ruling’s finding that interim relief is justified because of, among other things, deficiencies found in Pacific’s August 15th filing is mere pretext.
  (Pacific Appeal, p. 8.)  Pacific argues first that AT&T/WorldCom concede d that the model satisfied the first two criteria and second that the record establishes “that Pacific Bell has met the third criterion.” (Pacific Appeal, pp. 8-9.)  These claims are poorly made.  AT&T’s qualified statement that “[i]n a purely literal sense, parties can understand how Pacific derived the costs for unbundled loops and switching showing in its ‘starting point’ filing ...” is most appropriately read as referencing the extremely limited utility of Pacific’s model.  (Pacific Appeal, p. 8.)  Similarly, while Pacific’s recitation of the various changes that can be made in the model appears impressive, it is neither exhaustive nor sufficient to the needs of the other parties to the proceeding.  As noted in the Wood Ruling:

“Pacific's cost update filing, however, does not allow Joint Applicants to adequately test many of the factors that they argue should lead to lower UNE costs such as decreases in switching investment costs, line growth, merger savings from SBC's merger with Pacific Telesis and Ameritech, Project Pronto deployment, and Digital Loop Carrier (DLC) equipment costs.  Although Pacific disputes the effects of some of these factors on UNE rates, it has not presented us with a model that parties and staff can use to test various assumptions regarding these factors.  We consider it likely that at least some of these factors will lead to decreases in UNE rates for loops and switching.  Nevertheless, Pacific's current filing leaves us without the ability to test or examine the effect of documented changes such as line growth, mergers, and technology deployment.”  (Wood Ruling, pp. 4-5.)

Thus, contrary to Pacific’s claims, the Wood Ruling and the record establish that Pacific has not presented a model that parties and staff can use to test various assumptions regarding these factors. 

Pacific goes on to assert that there is no legal authority for the interim relief sought under either Toward Utility Rate Normalization v. Public Utilities Comm., 44 Cal.3d. 870 (1988) or RE Southern California Edison Company, Decision No. 88-05-074, 28 Cal. P.U.C.2d 203 (1988).  Specifically, in noting that Toward Utility Rate Normalization v. Public Utilities Comm. was issued “in the context of energy regulation where the Commission routinely established cost-balancing or MMAC accounts.” (Pacific, p.12) Pacific appears to argue that the finding that the “Commission does not need to premise interim relief on an emergency but can grant interim rate increases, subject to refund, when those increases are reflected in a balancing account and sufficient justification for the interim relief has been presented” (Wood Ruling, p. 7) is applicable only to the field of energy regulation and, in any event, requires cost-balancing accounts.  Pacific’s assertion is both incorrect and ironic.  As noted by the court in Toward Utility Rate Normalization v. Public Utilities Comm.:

“The Commission’s power to grant interim rate increases was recognized by this court in City of Los Angeles v. Public Utilities Commission 7 Cal.3d 331 (1972).  There we annulled a Commission order granting a general rate increase to Pacific Telephone but provided that the Commission ‘may grant interim rate increases should it find them appropriate while it reconsiders Pacific’s application for rate increases,’” (Toward Utility Rate Normalization v. Public Utilities Comm., 44 Cal.3d. 870, 878 (1988), citations omitted.)

Moreover, Toward Utility Rate Normalization v. Public Utilities Comm. makes no mention of a requirement that cost-balancing accounts be established as suggested by Pacific.  

III. CONCLUSION

For the foregoing reasons, Pacific's appeal to the full Commission of the Assigned Commissioner’s and Assigned Administrative Law Judge's September 28, 2001 Ruling should be denied.
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� Interlocutory: “Interim or temporary, not constituting a final resolution of the whole controversy.”  Blacks Law Dictionary, p. 819.


� As noted in regard to other arguments made by Pacific, and in regard to this motion generally, by virtue of this argument, Pacific inappropriately seeks to challenge a finding based on the record in an ongoing proceeding where, by definition, the record is not closed.  This is an interlocutory appeal, which is both improper and impermissible.
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