Before the Public Utilities Commission of the State of California

	Joint Application of AT&T Communications of California, Inc. (U 5002 C) and WorldCom, Inc. for the Commission to reexamine the Recurring Costs and Prices of Unbundled Switching in its First Annual Review of Unbundled Network Element Costs Pursuant to Ordering Paragraph 11 of D.99‑11‑050.
	A.01-02-024

	Application of AT&T Communications of California, Inc. (U 5002 C) and WorldCom, Inc. for the Commission to reexamine the Recurring Costs and Prices of Unbundled Loops in its First Annual Review of Unbundled Network Element Costs Pursuant to Ordering Paragraph 11 of D.99‑11‑050.


	A.01-02-035


THE OFFICE OF RATEPAYER ADVOCATE’S RESPONSE 

TO PACIFIC BELL TELEPHONE COMPANY'S (U 1001 C) 
MOTION TO VACATE THE ASSIGNED COMMISSIONER’S 

AND ADMINISTRATIVE LAW JUDGE'S RULING 

OF SEPTEMBER 28, 2001 AS MOOT AND MOTION OF PACIFIC BELL TELEPHONE TO NOTIFY PARTIES OF DISCOUNT SWITCHING UNE RATES 

I. BACKGROUND

On August 9, 2001, Pacific Bell Telephone Company (Pacific) presented its cost models and cost studies for unbundled loops and unbundled switching at a technical workshop related to the A.01-02-024 and A.01-02-035 (or UNE Relook) proceedings.  Following this workshop, on August 20, 2001, AT&T Communications of California and Worldcom Inc (AT&T/WorldCom) filed a Motion seeking interim relief.  Responses to the AT&E WorldCom motion were filed by Pacific, the Office Of Ratepayer Advocates (ORA) and others.  On September 28, 2001, the Assigned Commissioner and Assigned Administrative Law Judge (ALJ) issued the Assigned Commissioner’s and Administrative Law Judge’s Ruling Requesting Further Comments and Filings on Motion for Interim Relief (Wood Ruling).  On October 9, 2001, Pacific responded to the Wood Ruling by filing its Pacific Bell Telephone Company’s Appeal to the Full Commission of the Assigned Commissioner’s and Assigned Administrative Law Judge’s September 28, 2001 Ruling (Pacific Appeal).  Ten days later, on October 19, 2001, Pacific filed its motion to vacate the same ruling.
  The latter motion was premised on Pacific’s contention that, by virtue of its having offered UNE discounts that reduce its UNE switching prices
, the Wood ruling was now moot.  By way of its motion Pacific seeks to monopolize and control the Commission’s consideration of other UNE price proposals and would circumvent the Wood Rulings provisions for interim rates.  Moreover, in addition to being unilateral, Pacific’s proposal is narrower, not cost based, and preemptive of issues being decided in A.01-02-024 and A.01-02-035.

II. DISCUSSION

A. Pacific’s Discounted Switching UNE Prices are Not Cost Based

In its September 28, 2001, appeal Pacific argued that the Wood Ruling orders a result that is foreclosed by Decision (D.) 99-11-050.  In particular, Pacific alleged that granting interim relief would be contrary to the Commission adopted and ordered TELRIC compliant forward-looking prices established in D.99-11-050.  In effect, Pacific interpreted D.99-11-050's requirement that the Commission adopt TELRIC compliant prices as a prohibiting temporary, non-TELRIC compliant, UNE prices.
  

Now, in its Discount Motion, Pacific proposes interim rates that are themselves not TELRIC compliant.  The only rational for Pacific’s proposal set fourth in the Discount Motion is that “Pacific selected these price elements for discount because the CLECs in this proceeding had raised concerns about these particular UNEs.”
  For Pacific to claim that the interim relief described in the Wood ruling is prohibited by D.99-11-050 and that its self-serving Section 271, non-TELRIC compliant pricing proposal is acceptable is simply preposterous.  Moreover, it is disingenuous for Pacific to cite the FCC synthesis Model as an authority in the 271 proceeding when it dismissed it in the UNE Relook proceeding.

B. Pacific Should Not be Permitted to Derail an Ongoing Commission Proceeding


The interim rate is properly determined in A.01-02-024 and A.01-02-035.  Applications 01-02-024 and 01-02-035 result from a prima facie showing by AT&T Communications of California, Inc. and WorldCom (Joint Applicants) that “current rates are not cost-based.” (Wood Ruling, p.6)  The Wood Ruling seeks to establish a cost based interim rate.  

“Pacific should focus its comments on whether a reduction of 36% from current unbundled loop costs is supportable based on Pacific’s costs and the cost drivers noted by Joint Applicants, namely line growth and DLC equipment costs.”  (Wood Ruling p.9)  

By virtue of its Discount Motion in R.93-04-003 et. al. Pacific now seeks to substitute its proposed 20% reduction in UNE-P prices for the 36% reduction being considered in A.01-02-024 and A.01-02-035, and to refuse entirely any reduction, interim or otherwise, in its local loop rate.  Pacific’s self serving proposal is unacceptably narrow and improperly preemptive of issues being decided in other A.01-02-024 and A.01-02-035.
  The Commission in D.99-11-05 provided for the opportunity to adjust selected UNE rates on a yearly basis.  The Wood Ruling provides for interim rates.  Pacific’s motion, if granted, would moot the Wood Ruling and derail the UNE Relook proceeding.  

Pacific Should Not be Permitted to Derail an Ongoing Commission Proceeding

 
Pacific ties the proffered discounts to Commission approval of its 271 application and subsequent approval by the FCC.  At page 2 of its Discount Motion Pacific states:

“Pacific will make the amendment effective within 30 days of the California Commission’s approval of Pacific’s 271 application, and it will be available for 1 Year.  Moreover, if Pacific receives 271 approval from the FCC within 1 year, Pacific will extend the available discounts for an additional year, … .”

 
ORA opposes any "tying" of UNE prices by Pacific to the 271 proceeding, either here at the Commission or at the FCC.  Moreover, leaving the duration of interim pricing to Pacific's discretion or contingent upon events unrelated to the UNE costing and pricing proceedings of this Commission is both irrational and contrary to the TELRIC compliant forward-looking prices adopted and ordered by the Commission in D.99-11-050.   Consistent with D.99-11-050, interim prices should be in place until permanent prices are approved by the Commission and a true-up/true-down is assured. 

III. CONCLUSION

For the reasons set forth above, the Pacific Bell Telephone Company’s Motion to Vacate the Assigned Commissioner’s and Administrative Law Judge’s Ruling of September 28, 2001 As Moot, should be denied and the Motion to Notify in the 271 proceeding should be ignored.  The Commission should move ahead with interim pricing for switching and the local loop.



Respectfully submitted,







/s/  DARWIN E. FARRAR


Darwin E. Farrar

Attorney for the Office of 

Ratepayer Advocates

California Public Utilities Commission

505 Van Ness Avenue, Room 4107-3

San Francisco, CA  94102

Phone: (415) 703‑1599

FAX : (415) 703‑2262

November 5, 2001



E-mail:  edf@cpuc.ca.gov

CERTIFICATE OF SERVICE


I hereby certify that I have this day served the foregoing document 
THE OFFICE OF RATEPAYER ADVOCATE’S RESPONSE 

TO PACIFIC BELL TELEPHONE COMPANY'S (U 1001 C) 

MOTION TO VACATE THE ASSIGNED COMMISSIONER’S 

AND ADMINISTRATIVE LAW JUDGE'S RULING the parties of record in this proceeding by mailing first-class mail a copy thereof properly addressed to each party.


Dated at San Francisco, California this 5th day of November, 2001.







/s/     Albert Hill







____________________








Albert Hill
� The Pacific Bell Telephone Company’s Motion to Vacate the Assigned Commissioner’s and Administrative Law Judge’s Ruling of September 28, 2001 As Moot. Filed October 19, 2001.


� As contained in the October 12, 2001, “Motion of Pacific Bell Telephone Company (U 1001 C) to Notify Parties of Discounted Switching UNE Prices (Discount Motion).”


� ORA challenged this interpretation in its October 30, 2001, response to Pacific’s appeal stating.  As noted therein, “That the Commission has authority to grant interim relief is a well-established legal tenet that is discussed at greater length herein. (See Toward Utility Rate Normalization v. CPCU, 44 Cal.3d 870, 879 (1988); Re Southern California Edison Company, 28CPUC 2d 203, 212 and 219 as cited in the Wood Ruling, pp. 7 & 8.)”  (The Office Of Ratepayer Advocates’ Response to Pacific Bell Telephone Company’s (U 1001 C) Appeal to the Full Commission of The Assigned Commissioner’s and Assigned Administrative Law Judge’s September 28, 2001 Ruling. October 30, 2001, p. 5)


� Discount Motion, p.2


� Pacific’s "discounts" only apply to switching; the interim rates established in the Wood Ruling would apply to switching and the local loop.
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