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I.
INTRODUCTION

Pursuant to Rule 44.1 of the Rules of Practice and Procedure of the California Public Utilities Commission (CPUC or the Commission), the Office of Ratepayer Advocates (ORA), The Utility Reform Network (TURN), and the Utility Consumers’ Action Network (UCAN) (collectively, Protestants) hereby protest the Application of Pacific Bell Telephone Company (Pacific) seeking the Commission’s Approval to Lease Space in Administrative Buildings and Central Offices and to Transfer Assets to SBC Advanced Solutions, Inc. (ASI) pursuant to Section 851 of the California Public Utilities Code (PU Code).  Protestants recommend that the Commission deny the Application due to Pacific’s failure to provide evidence that the transfer of assets to its affiliate, ASI, is in the public’s best interest.  If the Commission does not deny the Application outright, Protestants recommend that the Commission require Pacific to supplement its filing to provide evidence on this issue, and hold evidentiary hearings for full consideration of all issues. 

II. SUMMARY

By this Application, Pacific seeks authority to transfer, by its estimate, approximately $165 million of utility assets and an unspecified number of employees, and to lease 53 administrative office locations and eight central office locations, to its affiliate ASI.  Pacific does not request ratepayer refunds, thus leaving 100% of the net gain from the transfer to be allocated to its shareholders.  Finally, Pacific seeks approval of these proposed transactions based on a record that consists of the Application, Protests, and Pacific’s Response to any Protests.  

As a fundamental matter, the Commission is obliged to determine whether the proposed transaction is in the public interest.  Pacific offers no evidence or legal authority for finding that the transfer is in the public interest, save for a few conclusory statements that reference the Federal Communications Commission’s (FCC) order approving the merger of SBC and Ameritech (Merger Order), and the associated condition that required the transfer of advanced services to a separate affiliate.
  Pacific fails to acknowledge that the FCC established a sunset for that condition in the event that a court disagreed with the FCC’s analysis.
  On January 9, 2001, the U.S. Court of Appeals released an opinion that triggered the sunset for the FCC’s “separate affiliate” condition.
  Thus, it is not dispositive of the public interest determination now before this Commission that the FCC, under circumstances that are no longer true, once concluded that a separate affiliate was in the public interest.  Given the absence of Pacific’s showing that the transfer is indeed in the public’s best interest, the Commission should deny the Application outright. 

If the Application is not denied for Pacific’s failure to provide evidence that the public interest favors the proposed transfers, Pacific’s request for resolution of this Application without evidentiary hearings must be denied.  The Application raises numerous factual issues that are most appropriately examined through evidentiary hearings.  Such issues relate to the public interest burden that Pacific must meet, valuation of the assets that would be transferred, and appropriate compensation to ratepayers. 

III.
DISCUSSION

A) The Application Should Be Denied For Failure To Provide Evidence That The Proposed Transfer is in the Public Interest

Pacific offers only a few conclusory statements as proof that the requested transactions are in the public’s best interest.
  Instead of submitting evidence to support this conclusion, Pacific asserts that the FCC’s Merger Order has determined the issue of whether its proposed transfer is in the public interest.
 

Pacific is wrong.  While the FCC did indeed determine that the proposed transfer would benefit the public by promoting equitable and efficient advanced services development, the Merger Order included a caveat.
  The FCC indicated that certain circumstances would cause the separate affiliate requirement to sunset.  The decision of the D.C. Circuit in the ASCENT case was one such trigger.  The Commission describes the impact of the ASCENT Decision as follows:

Under the terms of the Merger Order, nine months after the court’s decision became final and non-appealable, [SBC Pacific] no longer would be obligated to provide advanced services through a separate affiliate, although it may choose to do so [citing Merger Order at para. 445].  The court’s decision became final and non-appealable in April 2001, and the Merger Order authorizes advanced services operations of ASI to be brought back into Pacific on or after January 9, 2002.

Even accepting, for the sake of argument, that the FCC’s separate affiliate requirement, when still in effect, raised a legitimate issue regarding the Commission’s jurisdiction to consider the public interest of the proposed § 851 transfer,
 the issue is now moot.  In the current proceeding, Pacific must demonstrate that its Application is in the public interest.  Beyond referring to the FCC’s expired merger condition, and to Commission decisions that were premised on the continued relevance of that expired condition, Pacific fails to provide any factual, legal, or policy basis for determining that its Application is in the public interest.  Instead, as discussed below, the Application presents several scenarios that would appear to threaten the pocketbook and service quality of ratepayers, the ability of non-dominant carriers to compete, the Commission’s ability to perform its duties, and thus threatens the public interest.

B) If The Application Is Not Denied Outright, Hearings Are Required To Examine The Valuation Of Assets, The Allocation Of Gain, And The Benefit To The Public Interest. 

As a preliminary matter, Protestants have identified several issues that require further investigation.  Additional issues may come to light as a result of discovery.  The following areas of inquiry are evidentiary in nature, and are most appropriately explored through hearings:

i. Whether the proposed transfers and leases would adversely impact technical and customer service quality (e.g., through transfer of personnel and other resources from Pacific to ASI; through customer confusion regarding corporate accountability);

ii. Whether the proposed transfers and leases would be economically efficient or would create unnecessary ratepayer costs (e.g., duplication of functions in two entities);

iii. Whether the proposed transfers and subsequent affiliate transactions will create cross-subsidies funded by California’s ratepayers;

iv. Whether allowing SBC Pacific to provide advanced services through an affiliate would adversely impact Pacific’s compliance with § 251(c) of the Telecommunications Act, and how the Commission can ensure ASI’s compliance with such requirements;

v. Whether the proposed transfers and leases would create additional oversight burden on the Commission;

vi. What is the economic value of the assets proposed for transfer; and

vii. How would the gain resulting from the transfer be properly allocated between ratepayers and Pacific’s shareholders?

C) Factual Inquiries That Should Be Explored In Hearings

Factual inquiries like those described below may elicit information valuable for the Commission’s analysis of the Application’s merits (or the possible lack thereof).  They can be grouped into three general areas – harm to ratepayers, direct compensation to ratepayers, and impact on regulatory oversight.

1) Harm to Ratepayers

i. What are the specific services currently and potentially offered by ASI, either individually or bundled with other ASI and/or Pacific services?

ii. Does the proposed transfer provide ASI with the personnel necessary to implement regulatory requirements relating to § 251(c) of the Telecommunications Act?  If not, would another § 851 application be necessary in the future to remedy such a lack of experienced regulatory personnel?   

iii. What are the current and potential billing arrangements between ASI and Pacific?  Are they cost-effective and do they ensure adequate quality of service? 

iv. Are the proposed employee transfers appropriate for maintaining technical and customer service quality in both Pacific and ASI?

v. Can service quality problems like those raised in I.02-01-024 (OII on the quality of ASI’s DSL services) be prevented or mitigated by reincorporating ASI?  Or by putting certain conditions on the requested transfer?   

vi. How would ASI provide its services on an unbundled and resale basis in compliance with § 251(c) requirements?

2) Direct Compensation to Ratepayers

i. What is the ratepayers’ versus the shareholders’ respective entitlement to the gain from the transfer?

ii. Pacific values the transferred assets at $165 million.  Protestants require the opportunity to evaluate the reasonableness of this estimate.   

3) Impact on Regulatory Oversight

i. What certainty can the Commission have of ASI’s future cooperation with the Commission with respect to, e.g., obtaining access to affiliate accounts and information, particularly with regard to data maintained outside California that is relevant to Commission business?  

ii. Identification of specific services that could are currently and might in the future be provided by ASI (e.g., local voice-grade service, long distance service), the Commission’s continuing ability to regulate them effectively.

D) Other Issues

In addition to factual issues, there are legal and policy components to the analysis of public benefit of the proposed transfers.

i. Regulatory consistency across industry, such as with Verizon.

ii. The practical and legal ability of the Commission to regulate ASI.

iii. Proper allocation of gain.

IV.
HEARING SCHEDULE

If the Commission does not reject the Application outright, ORA proposes the following schedule to allow time for discovery and analysis of these issues:




Proposed Action

Day 


Prehearing Conference                              

    
   0            

Protestant and Intervenor Testimony


    
 90 
Rebuttal Testimony (4 weeks later)


          118 
Hearings (1 week) (4 weeks after Rebuttal Testimony)
          156

V.
CATEGORIZATION

Protestants agrees with Pacific that this proceeding is properly categorized as a “ratesetting.”
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  IMELDA TURBANADA
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� Application at 5; In Re Application of Ameritech Corp. and SBC Communications Inc. For Consent to Transfer Control of Corporations Holding Commission Licenses and Lines Pursuant to Section 214 and 310(d) of the Communications Act and Parts 5, 22, 24, 25, 63, 90, 95, and 101 of the Commission’s Rules, CC Docket No. 98-141, Memorandum Opinion and Order, FCC 99-279 (rel. October 8, 1999) (FCC Merger Order) at 148-155, paras. 363-374.


� Id. at 150-151, paras. 367-368.


� Association of Communications Enterprises v. Federal Communications Commission, 253 F.3d 662 (D.C. Cir. 2001) (ASCENT Decision).  


� Application at 5, 26.


� Id.


� FCC Merger Order at 148-155, paras. 363-374.


� D.02-04-057 at 3.


� See arguments presented in the Protest of the Utility Reform Network filed in A.00-01-023 (March 3, 2000)(protesting Pacific’s initial § 851 application regarding ASI) at 3-4.


� See Draft Decision of ALJ Reed (granting § 271 authority to Pacific) in R.93-04-003/I.93-04-002/R.95-04-043/I.95-04-044 (mailed July 23, 2002) at 215 (“[W]e find that Pacific has erected unreasonable barriers to entry in California’s DSL market both by not complying with its resale obligation with respect to its advanced services pursuant to § 251(c)(4)(A) and by offering restrictive conditions in the ASI-CLEC agreements in contravention of § 251(c)(4)(B)”).


� Verizon, facing the same set of legal circumstances following the D.C. Circuit’s ASCENT decision, decided immediately to re-integrate its advanced services affiliate assets into itself, and applied to do so in A.01-11-014.


� ORA is currently assessing the need to retain expert witness consultant(s) which, due to the current state budget impasse, may require an extension of this proposed schedule.


� Application at 26.
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